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liAFWIli   30R&KX, 

Appellee*, 

I  1   A.-P5AL  FROB  SUFSHXOB  G  UHT 

VS.  ) 

)  if  COOK  COUUTY. 

MAX  U23LA0   «t    al,,  ) 

Appellants.  }                 Q  A'-                    /I         A  {\  v 

On   Anneal    of  IMI   UZ3U,aC.  }                 &%J  %J>     A«rie     Q^Q 


&.r.  pasaxaxsa  Juries  g ♦€*«»*« 
bslxver:;b  mi  opikio^  »f  na  ootrai, 

By  this   appeal  i4Hfi>flwtt  ftW  Usseloo,    see*.®   to  reverse 
an  order  entered  by  the  Buperior   court  of  Cook  county  on  December 
8,   1930,   by  which  late  jaotior.   for   l«ave   I*    file  his   appearance, 
answer   and    cross-bill  was   denied. 

The  record   discloses  that  i^ovesber  25,   19  29,    coapiain- 
ant  filed  his  bill  in  the  iiuperior   court  of  Cook  county  to   fore- 
close a  mortgage  on   certain  real    ©state,      .ax  Uselao  was  isaade  a 
party  defendant.     November  30,  192??,   at  his  residence  in  Ciary, 
Indiana,  he  was  served  with  notice  advising  him  of  the  pen iency  of 
the   Nttit   and    that  the   su&iaone  in    the   case  was  returnable  Sja    the 
first  day  of  the  terv.  of  the  Superior  court  of  Cook  county  to  be 
held   at   the  Court   House   in   Coo*    County,   on    the   first  Monday  of 
January,  1930,      At   the   saece  tiae  he  was  also    served  with  a  copy  of 
the  bill  of  complaint.      February  2<J,   19  3u,    the  chancellor  before 
whom   the  cause  was  pending  in    the   .superior   court  of  Cook   county 
signed  a  default  Htertioranda     fro®  which  it  appears   that  certain  of 
the  defendants  had  been  personally   served,    that  others  had  been 
served  by  publication  and   "Service  by  copy  of  bill    <nd  Lotto©  of 
Cosuasnc  extent   of  Suit  on  &ax  Uselae   and  Anna  Uselao,   hie  wife,"   and 
in  accordance  with  the  practice  cl   the  superior  court   the  clerk 
attempted    to   enread  an  order  of  record  in   conformity  with   the 
default  sae«oranda     signed  by  the  Chancellor,   but   in   that  order 
no  raention   *sl  made  of   the  del>n  iant&  kax  Uselae  or  Anna  Ujselac, 
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his  wife.      III*  cause  fan  referred  to  a  master  on  the  same  day, 
February  28,   19  30.     The  roaster  took   the  proofs  and  made  up  his  re- 
port dated  December  1,  19  50.      December  8,  1930,  &ax  Uselae  filed 
his  verified  petition  in   the  foreclosure  suit   setting  up  inter, 
alia  that  the  mortgage  sought  to  be   foreclosed  w**s  fraudulent  and 
void.      The  petition  also   contained   the  following:      "Your  petitioner 
further  represent t   <hst  no  default  order  has  ever  been   entered 
against  »»*•  Uselae  so  far  as  he  is  able  to  determine  by  the  exami- 
nation of  the  records, ■   and  the  prayer  was  that  he  be  allowed  to 
enter  his  appearance  find  file  his  answer  and   cross-bill   instanter. 
On  the  same  day,  December  8,  1990,    the  court  entered   an  order  re- 
citing that  the  cause  earns  ©n  to  be  heard  on  motion  of  the  conplain- 
ant   to  amend   the  record   so   as   to    show  that  the  Ur.elacs  had  been  or- 
dered defaulted  on  February  28,   19  *>0.      The  court   in   the  order  finds 
•That  the  original  default  memorandum  signed  by  this   court  on 
February  28,  1930,    aho^s   thiit  the  ccurt  defaulted  KUC  Urelac  and 
Anna  Uselae,  his  wife,    after  due  service  of  copy  of  the  bill  and 
notice  of  commencement  of  suit,"   and  the  court   further  found  that 
through  mi  stake  or  misprision  of  the  clerk  the  names  of  *ax  Uuelae 
and  Anna  Ustelac,  his  wife,  had  not  been   shown  in  the  order  as 
written  up  by  the  clerk,      i'h- -refers   the  orders  written  did  net 
speak   the  truth  as   shewn  by  the  wefcoranda  of  default   signed  by 
the   court  February  £8,    193C,    and    it   was   Ordered   an!    decreed    that 
the  record  be   corrected   to   sp**&     the   truth   so  as   to    show  that  &.ax 
Uselae   and  Anna  Uselae,   his  wife,  were   defaulted  February  28,    IS      . 
On  the   ®aEHs  day  the  eour I  entered   mother  order  denying  umx,  Uselscb 
motion   for  leave  to  file  hie   appearance,   answer  and   cross-bill, 
from  -which  order  ttfttt  ilselae  prayed   ttts  was  allowed   an   appeal   and 
he  has  perfected  his  appeal    in   accordance  With   the  order   allowing 
it  by   filing    ds  bond. 
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bARTIB  OOKSKX, 

Appellee, 

vs. 

*5AX  U2SLAC   Ct    ad.. 

Appellants. 
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)        APPSAL  FRO*   SUPERIOR    ft 


Q¥  COOK    COUIXY. 
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Munsis  m  opimoA  of  ih 

iiy   this  appeal  i*»x  Uzelac   and   6.   u.    ;>avien  eee&   to 
reverse  a  decree  entered   in  a  eort^&ge  foreclosure  proceeding. 
Max.  Usel&c  ««ad   ».    G.    ^awiflll  were   def eiwclarita  to   the   bill  ©1"  fore- 
closure.     Uselae  was  defaulted,    o  avion-   filed   his    answer   and   cross- 
bill.    The  ease  w&s  referred  to   a  siaater  in  chancery  who   took   the 
evidence  and  made  up  his  report  re  come*  en  ling  a  decree  of  fore- 
closure.     Uavich   filed  objections   to   it  which  were  overruled  by   the 
master.      They  were  ordered   le   stand   as   exceptions*  and  ^ere  over- 
ruled by  the  chancellor   and    the  decree  si'   foreclosure   entered.      The 
last  paragraph  of  th»»     ecree   is   as   follows;      "And   it  is  further 
ordered   that   the  def  *r.dant  and  eross-cois  .-lainant,    9.   G.   S avion  be 
and    is  hereby  granted  an    -in  peal    to    the   Appellate  Court  of  ill  ice  is, 
First  District,   uooii   the  executing  and  filing  witn   the  approval   of 
this  court,   an   appeal  bond   in   the   suit,  of  One  Thousand  ($1, •->>.,      j 
Dollars  within  30  days  hereafter."     The  decree  was   entered  January 
6,   1931,    and  on    January  84,   1931,    there   appears   in   the   record    the 
appeal   bond  of  &ax  Uselae  as  principal   and   certain   other  parties  as 
sureties,    the  bond  being  for  #1,000,   reciting   that   the  decree  of 
foreclosure  entered  January  o,   1931,    is  sought   to  be  reversed. 
This  is   the  only  bond  la    the   record. 

It    is  obvious   thai   the   case    is  not  properly  before  us. 
The  only  on?  who   appealed   fvtat   the  decree  of  foreclosure  was 
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Savieh  snd  ha  filed  no  bond.      Uxelae  was  defaulted   and  prayed  no 
appeal.      The  rl^ht  to  prosecute  an  ispp^al    fro®  a  Judgment  or  de- 
cree  ie  purely   statutory  and   the   appeal  must  be   tuk&n  in   conformity 
with  the  order  of  court  allowing  it.     Ljn^le  ▼,..  JMLfa  Jfcl  Chl.eafcq , 
210  111.   600. 

The  attempted  anpeal  before  us  not  b*int:   in   conformity 
with   the  statute,    see.   98  of   th     Practice  act,   it   is  distiisoed. 
LlnKle  v,    City  pf  Chlea^p,    suprq. 

A  PBA1.  sin  I    .       . 

I*c3urely  and  s^atchett,    t3,  ,    concur. 
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PAUL   SifllLTl, 

Plaint If r  in  Srrer, 

vs. 


A.  C.  ALL3K,  i 

Defendant  in  Srrsr.    ) 
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MR*  pR5six»iiio  joaiicae  g,uckagr 

BE.LlV2hKD   Ixffi   OPINIO*   0*    M8S  R*. 

Plaintiff  brought   suit  against   the  defendant   to  re- 
cover $2,500  claimed  to  have  been  a»eney  loaned  by  plaintiff  to 
defendant   through  fraudulent  representations  of  the  defendant, 
none  of  which  had  been  repaid.      There  were   two  items   that  Rait  up 
plaintiff's   claia,   one  for  $l,5oO  and  one  for  #1,000.      Ins  defend- 
ant denied  that  he  was  guilty  of  fraud  or  siisrenresentation  sand 
denied  ar.y  liability,     there  was  a  trial  before  the  court  with-ut 
•  f**T»   !SJQ<i  at  *n«  close  of  plaintiff's  ease   there  was  a  f lading 
and  judgment  in  defendant's  f  ,ivor  Mad  Plaintiff  appeals. 

.Plaintiffs  theory  of  the  ea«>»  was    that  the  del' en  -:ant 
was  president  of  an  oil   company  that  wae   in  need  of   funds  to 
eonEolete  an  oil  well   In  GkalhoBsa  sand   M&gnt  out  wiaintiff  to  lowt 
defendant  $1,500  i'cr  this  purpose,, def endant  offering  to   secure  the 
payment  of  the  $1,500  by  a  mortgage  on  a  drilling  rig  and  equip- 
ment belonging  to   the   oil  company;    v.. at  defendant  fraudulently 
represented  the  value  of  the  security,  ^hicn  was  of  little  value, 
and   that  plaintiff  was   entitled   to  recover  back   the  #1,500,  which 
was  unpaid.     As  to    the  #1,000  iteta,  plaintiff's  toeory  was  that 
the  defendant  needed   the  #1,000  and  sold   tne  plaintiff  four- fifths 
Interest   in  ten  acres  of  land  whicn  was  held  under  a  lease,   the 
value  of  w.iah  *ras   f raudulently   represented   so    taat  plaintiff 
loaned   11,000,  none  ©i   ■which  was   repaid. 

The  theory  of  the  def endant ,    a©   shown  by  his  affidavit 
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of  merits,   was   that  he  made  n©  misrepresentation   to  plaintiff; 
that  he  did  not  get  the   $iSOO  for  himself  but  obtained   it  for  tha 
oil   company;    that  plaintiff  and  defendant  war*   two  of  tha  largest 
stockholders  of  the  oomoany;    that  the   company  was   in  need  of  money 
and   that   the  Ron  ay  was  obtained   from  plaintiff   for   and  on  behalf 
of  tha  oil   company.      Other  details  of  the  defense  are  s?et  up  which 
we  think   it  unnecessary  to  notice  here.      As   to  the  ifl.000   item, 
defendant  deniee    any  fraud  waa  practiced  but  avers  on  the  contrary 
that   plaintiff  was   sold   &  certain  part   of  a  le&aehold  interest 
in  tan  aerea  of  land;    that   tne  money  was  not  borrowed  by  defendant. 

On   tha  trial  oi    the  case   it  appeared,  from  th«   «viieuce 
that  the  leaaehold  interest,    a  certain  part     of  tifeiah  was  conveyed 
to  plaintiff  for  the  $1,000,  was  o*ned  by  defendant    &»4  Frederick 
t%    Hill,    and   when    this   aooeared    counsel    for  defendant   objected 
that   there  was  a  non-jcinder  of  tae  parties  defendant  -    that  Hill 
should  be  made  a  party,    and   this  view  seems  to  have  been   taken     by 
tha  learned  trial   Judge. 

Plaintiff   testified    that  he  loaned   the   11,500   to   the 
defendant  and   that   some  nine  or   ten  months  later  he   saw  the  defend- 
ant  and   said  he  wanted  his  money;    tnat   defendant   Sf*id   "they  were 
going  to   sell   Ike  rig  and  give  me  my  money  back.''     #e  think  t&is 
made  a  prima  facie,  case   as   to   this  item.      As  to   the   ill, 000  item, 
the  objection  of  the  defendant  on   tr.w  trial  was  sustained  on  the 
ground  oi"  the  non- joinder  of  Hill.     Plaintiff's   evidence  was  to   the 
effect   that  he  had  loaned   the  money  to   the  defendant,    atBd   the   fact 
that   the  1 -aaeuold  interest  was   to  b<*  conveyed  by  the  defendant   and 
Hill   did  not   render   the  transact  ion  one  between  plaintiff  on  the 
one  hand  and  the  defendant   and  Hill  on  the  other.     Plaintiff's 
testimony  is   that  he  lo«n<*d   the  money   to   defendant. 

The  defend! ant    contends   that   plaintiff's   statement   of 
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claim  did  net   state  a  cause  oi'  action  and   therefore  the  judgment 
should  be  affirmed.     The  station  t  of  claim  informed   the  defendant 
of  the  nature  of  hie  el»ia,   and  it  is  obvious  tnut  it  was  sufficient 
in   this  resoeet  because  plaintiff  filed  a  detailed  affidavit  setting 
tt£  his  $fzf«n*e.     We  taink  t«*re  ought   to   be  a  retrial   of  this 
ease  fflMfft  all   the  facts  could   be  developed   so   that   a  hearing  tarty 
be  had  upon  the  sprits  of  the   case. 

for  the  res  ons   stnted  the  jud^fcent  of  the  .Euni  ei  pal 
court  of  Chicago   is  reversed  Mdl  the  cause  is  r— mo  did. 

nsviBaK.t>  *iav  xmuismm. 

&c8ur«ly  and  »atchett,   J  J, ,   concur. 
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WALLACE   A.    BR03JS, 

Appell«e, 


CHICAGO    Jui*CfIO*  HaIL^aY    COitfAfit 

and   C.UCAaO  HIVSR  &  I&DIAKA  I 

RAILROAD  CGi-PABY,   Corporations,  ) 

Appellants.  ) 


)        APPEAL  JFROfc  CIRCUIT   CS&R* 
j  OF  COOK  COUfcTY. 


26' 


u  Aerie  o  O  O 

KK.    JUSTICES  M©3UK£LY  WLlfXIIBfi  Stt  0?Ii*lO&  OJf  XUS  COURT. 

Defendants  appeal   froa.  a  judgment  of  $13,000  entered 
upon  ths  verdict  of  the  jury  upon  the  trial  of  an  action  of  tres- 
pass on   the  case,   ^h*-rein  plain till    sought   da&ages  lor  injuries 
received  whan  struok   by  one  ol    defendants'    freight   oars  while 
plaintiff  was  walking  ©n  ttfottiast*'   rigfet  of  »ay. 

The   declaration    cenaiated  of   eiteht   counts,    but   ttet 
court   instructed   the  jury   to   disregard  all    the  counts  axe  pt  those 
alleging  that   the  injury  was  wilfully  arid  wantonly  inflicted  upon 
plaintiff.     By  proper  actions  the  court  was  request *d   to    instruct 
ths   jury    to    find   the  dsfen    vsnta  not  gMiXtjf    M  to    the   ~-ilful    tmi 
wanton   counts,   *uici    DM   court   refused    to    do.      Was   there   any 
evidence  tending  to   support   these   counts* 

The  accident  hapn^ned  about   seve/i  o'clock  the  even- 
ing of  April  15,   1929,   in   the   city  of  Chicago,     flaiiitlff  *• 
place  of  employs  en t  was  or.  Iron   street  near  36th  etreet.      'iwo 
city  blocks  wast  of  Iron  street   i»  Ashland  avenue.      Bfttfe   streets 
run  north   and   south.      Defendants'   right  of  way  is  about  60  feet  wide, 
running   froas   Iron   atr«*t   to   stfjl! sjw!   avenue,      two   railroad   tracks 
run   east   aid  west    *»long   the  fall    length  of    litis   ZltfM  of  way  with 
spur  tracks  leading  off  ir to  Industries  adjacent   thereto,      as   the 
two  tracks  near  Ashland   they  unite  into  a  sin  lc    irao*. 

On  the   evening  la   >,u«stion  plaintiff  with  a  companion, 
Leonard  Vagley,   left    their  piaoe  of  eaploysent  on   Iron    etreet   and 
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started  westward  alon*.    t.ais   right  of  way,  wai.Jk.iiig  en   a  cinder  patn 
between  tn?   two   tracks.      After  gtiin^   seme  distance  they  met  a  loco- 
motive headed   east  pulling   care  wnicu,    tney   testified,  were  «t©ving 
very  slowly.     After   the  two  »en  had  walked  beyond  the  l&et  oar  of 
the  train  it   stopped  and   switching  operations  began.      The   train 
would  back  westward,   a  oar  would  be  uncoupled,    the  locomotive 
would  stop   and   the  ear  would  continue  in  a  westerly   sUreetion. 
Witnesses  described  this  as  *icicjtint-*  the  oar.      At  1  set  three 
oars  had  been  thus  switched  or   "ki  cited"  before  the  car  which  caused 
the  accident  was  sent  west.      There  is   so»e  argument  ae  to  whether 
these  three  ears  had  been   •kicked*  west  past  tne  two  a«*«<  and  within 
a  few  feet  of  them  before  the  accident  happened,   but  t..e  uncontra- 
dicted evidence  of  the  train  crew  in   to    the  offset    chat  at  1   ast 
three  of  the   cars  were   "kicked*   toward  the  west.      Plaintiff  and 
Wagley  continued1  west,   eeaing  to   the  place  »ivr«  the  north  track 
curved  south   to  ,joi&   the   south  track,     When   they   easts   to   thifl  point 
Wagley,  who  was  walking   six  feet  ahead  of  plaintiff,   went,  across 
the  north  track.     Plaintiff  followed  Wagley  and  sites  he  was   about 
the  center  of  the  track  an  unattended,   unlimited   car  whie«  had  been 
•kicked"   to   the  west   struck  hie*  and   ran  over  his  leg. 

Plaintiff  and  iagley  testified  it  was  -eery  d*rk. 
Plaintiff  could  see  the   first  rail  of   the  track,   but  no^  the  second. 
*agley  said  he  could   ewe  about   tares  feet   ahead  of  hiss.     When  Wagley 
had  crossed   the  track  where  the  accident  hap?>ei3«d  he  was  a;  out  six 
feet  "ahead  of  pl&ielstff  and  saw   the  car  strike  Mis.     la  went  to   the 
assistance  of  plaintiff,  who     was   shouting  loudly,   and  » sabers  of 
the  train  crew  cat&e  to  his  assletitnee  and   called  an  ambulance  which 
took  plaintiff    to    the  hoanital.      Plaintiff   and   «'agiey  say  that   the 
locomotive  «as  about  000  feet   east  of  the  p&auM  of  the  accident. 
Wagley  testified   that   it  made  a  noiise   as   they  passed   it    sttd    $Miy 
could  hear  -the  engine  chunking."     There  were  headlights  on  the 
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engine,   but  none  on  the  rear  of  the  train.      Both  »en   tsetifltcd   that 
they  looked  in  both  direction*  w&  saw  nothing  before   they  crossed 
the  tracks.        Plaintiff  was  familiar  with  the  traces  and  had  seen 
switching  there  in  the  morning*  and   ifiBilga  as  hi    am*  to   and  fro* 
work. 

fceae  of  the  train  crew  »aw  »itner  of   the  aten  prior  to 
the  accident,      there  were  no  ether  per  cone  walking,  en  tnis  right 
of  way  »*   the  ti»e.     There  was  considerable  testimony  that  this 
passageway  was  used  by  workmen   Ui  going  backward   Mi   ior-erd   at 
eight  o'clock  in   the  corning  and  at  five  o'clock   la  the  evening 
to  and  from  work.      There  is  ne   evidence   that  the  place  was  used  as  a 
passageway  after  dark,        ne  of  plaintiff's  witnesses  testified    that 
he  newer  saw  anyone  walking  through   there   after  dark. 

Plaintiff  lived  at  6529  Ashland   .-*wenue   and  lie   could  have 
reached  Ashland   avenue,  where  he  eusto. sm tly  too*   the  street  oar, 
either  by  feeing  north  on  Iron   street,   wfcicn  was  p«.w«g    BAd  lighted, 
to  59th  street,   or  could  have  walked   south  on  Iron   street  to  37th 
street    -.aid  walked  westward  en   37th   street    to  Ashland    avenue. 

W#  do  not   think  it  important   la  determine  whether 
plaintiff  at   the   tisie  in   question  was  a  licensee  or  a  trespasser. 
Whatever  he  was,    the  railroad   cosipmny       owed  nit-,  no  duty  eaeept   to 
refrain  frost  wilfully  and  wantonly  Injuring  him,   and    this  was  true 
even  if  the  ri^ht  of  way  had  been  used  as  a  passageway  by  a  great 
number  of  people  for  a  considerable  length  of   viae.      Among  the 
cases  supporting  this  proposition  -ire  Illinois  C<mtr,al  ,«.  ft*  .,.£&.  ...Vj. 
6edfre,y.   71  ill.   Sou;  fel.anch.atrd,  ■*.  ~...  JbJk  Mm  &aJteA-Jft«.  126  *1:i* 
*lfi5    ll^inqia.wentral,.  n.h.ye.   v,«   ^'Cpnnor..  186   112.    589;    3fn».^  v.„ 
1.  <«  ft»  It*   ifr. .  195  ill.    327;    I.  >,  K.,  />.   So.  v.   lleherT   2C2  111. 

556;    8w«ti«aB>tM  *«  ...aU.  84.  It.    ,     •.„.;„■..  ,  wo.  .    26:     111.    §89;   fcoj£gsj& 

w.  Sew  York  Central  JaJU.  So.,.   5^7   ill.   339. 
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*n  X»   <?».  h.  >.   vp..  it.   o' go-nag  r.  IS©    III,    55© ,  it  was 

shown  that  a  nuafeer  of  persons  had   for    several   years  been  in    the 

habit  of  crossing  defet  laxits*   rlgnt  of  way  fro*  the  foot  of  25th 

street  to  reach  DM  l&ke  for  bathing,   fiehinb,    etc.,   and   thai   this 

was  known   to   the  railroad  company  &nd   to   the  employees  or.  its 

trains.     Plaintiff,  while  ciosstn-,  was   struck  by  a  oer  which  was 

backing  northward,      ihers  w&s  much  evidence  as  to  whether  ordinances 

as  to   spe«d  an-<  lights  had  been  violated,      the  court,  however,    said; 

"A  railroad   eos&p*ny,   in   the  operation  of  its  trains,   owes  no   duty 
to  a  trespasser  upon  its  right  of  way  or  tracks  except   thvt    it 
will  not  wantonly  or  wilfully  inflict  injury  upon  him,    and  we 
have  frequently  held   that  the  sere   fact   ttukt    slgR&la  are  re- 
quired by   statutes  and   ordinances-  are  not  £ivent    even   though 
tnese  operating   its  trains  amy  have  iBWwledgS  »f   the  f&ct    I 
persons  have  beer   ir.  the  habit  of  crossing  it®  trucjss  or  walking 
u&on  them  at  plsees  other   than  public   eressittg*,   or  public 
places,  will  not  amount   to   oroef  of  wilful   Msd  wastes  disregard 
of  duty   toward  such  trespassers. * 

To   the   same   effect  are  ffffsff,  wy  fa  ft. R.  Jf|t   Go..   iff  ill.,   327; 

1.  C,.  h..  k.   c0t.  t.  Wiener,   302  111.    556. 

lR  Aelce  .,v„iB.  „**«,,„#, At, jy.  ,m._Co.,  ,    254   Hi.    §9%    ;*nd 

*B  ftHBHB  ■**-  JMgJtedS ,  8a  fta  &*  ,°9t,  »   s;-7  **!•    5W,   the  rule   is   stated 
that  the   servants  of  the  r&.ilroad   company  awed  tJfce   trespasser   the 
duty  of  n   t  wilfully  and  wantonly  Injuring  his  * after   tney  had 
notice  of  his  presence  in  a  place  of  danger."         Al  w©  liwre   stated, 
the  train  crew  testified  that  none  of  the®  saw  plaintiff  or  Wagley 
before  the  accident,      tteunssel   for  nlsintiff  strenuously  ar^ae  that 
the  conductor  gave  sene  testimony  whioju  ai^ht  be  construed  ejt  indi- 
eating  that  he   saw  on*  ©f  the  parties.      -4»  fst&ter.ent  was,    "ft  did 
not   fcnow  there   was  a  mam   down  on   trjoae   tracks   am  he  m^a   oozing  west. 
I   do  not  know  whether  or  not   there  was   a  i&<an   MMJNsj*   that   "when  we 
went  up*  he  eaw   "seaebody  up  in   the  headlights,"  but  whether  a 
watchman  ©r  who  it  was  a*  could  not   u&y.      it   la  evident  taat  the 
witness  referred    to   soae  one.  east  ef  th»s  locomotive  w.lo  was  in 
the  rays  of  the  headlights.      It   should  be  noted  that  W&gley,   eltrxough 
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only  a  few  feat  frost  plaintiff,   Aid  not  notice*  that  h*  waa  in  a 
?Qaitior*  of  peril.     «agley  testified   that  he  eould   ^ee  juat  about 
three  feet  ahead  ©f  hi*.     Plaintiff  lid  not  look  back  to   sea  what 
the  loco  isotive  was  d  ing  or  whether  it  ftl  about  to   atop.      It 
should  also  be  noted   that   olssintiff  testified   that  "before  he 
stepped  between   the  re -is  he.  looked   in  iota,  directions  tie!   nam 
nothing  and  heard  nothing.     Thle  etorj   aeess  incredible,    but  if 
neither  plaintiff  nor  v*agl«y  could  aaa  hut   three  f  et  away,   it 
ia  aeltf-evideat  that  non*»  of  the  crew  aasr   aitdwr  of  theae  men. 

Ihere  ia  no  evidence  tending  to   suoocrt  tna  charges 
that   the   injury  was  wantonly  and  wilfully  inflietad  upon  plain- 
tiff,  and  it  was  error  to   refuse   to     .ire  an  instruction   to   this 
effect,      lor  the  reason   that,    in  law,   plaintiff   ia  not  entitled 
to   recover,    the  JtlApumt  will  be   reversed  but   the  cause  will  not 
be  remanded. 

IUEV1EII&SZ>  BUT  HOT  R8KANSWD. 
©•Connor,  9,   J.,   and  hatehett,   J.,    concur. 

FJlQlia  Q¥  FACT. 
We  find   that  there  ia  no   evidence  In   the  reeerd   tending  t© 
support   the  charge  in  plaintiff's  declaration   that  defendants 
were  guilty  of  wilful   and  wanton   conduct  in   the  moving  of  their 
oars  at  the  tise  and  place  in   question* 
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GKACE  JQEK8,  ) 

Aooellee,      j 

)      ampbal  m&k  circuit  oesRi 

VS.  ) 

)  Off  COOK    GOUi.n. 

S08T04   STORK  OF  CHICAGO,         ) 


a  Cor  o© rat  ion »  ) 

An a el   ant.  ) 


263  I.A.  636 


MR.    JUSTICE  KaSURKLY  DELIVERED  THB  Q21&IGS  OF  TUB   Bontv, 

Defendant  by  this   appeal   se*&s   the  reveres!  of  & 
judgment  against  it   for  #18,000  entered  upon   the  verdict  of  a 
Jury  in  an  action  for  compensation  for  personal   injuries  reeelieed 
by  plaintiff  while  she  was  a  passenger   in  one  of  defendant's 
elevators. 

As  the   NMMBt  of   the  verdict,   together  with  prejudi- 
cial errors  upon   the  trial,  necessitates  a  reversal   and  another 
trial,  we   ah  all  narrate  only  briefly  the  circumstances. 

Plaintiff  at   the  fclne  af  the  accident,  aa«  a  house- 
wife,   fifty-J\ur  yeare  of  age,   living  with  her  husband   and  family. 
She  was   shopping  la    the  defendant's   atere,    accompanied  by  a  bey, 
John   Qulellnen,    twelve  years  of  age.      i&«  was  on  the   seventh 
floor  of  defendant's  store  and  an   elevator  going  down   stopped   at 
the  floor  to   allow  her  and   the  boy  to  descend,     fha   ©levator 
operator  opened  the  door   and  the  boy  stepped  in  first.      There  was 
evidence  tending  to   show  that,   as  olaintlff  stepped,  in  wit  a  her 
right   foot  la  the  car,   the  elevator   suddenly   commenced  to  ascend, 
throwing,  plaintiff  on  h«*r  right  imee  with  her  left  leg  extended 
behind  her,   afiiaa  was  caught,   and  the  elevator  suddenly  dropped 
down,   catching  the   same  foot  a  second  tine.     Hat  left  leg  and 
ankle  were  crushed  between   the   elevator  cage  and   the  floors. 

The  first  count  of  plaintiff's  declaration  alleged 
that   the  defendant  through  He  elevator  operator  carelessly  and 
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negligently  and  without  warning  caused   the  elevator   to  be  suddenly 
ani  violently  moved   so  that  plaint! IT  *m  caught  between  it  and  the 
floors  of  the  building,     The  eecond  count   alleged   that  the  elevator 
operator  recklessly  and  wantonly  caused   the  elevator  to  be  suddenly 
and  violently  ©eved. 

Defendant   first   argues   that   the  court  improperly  re- 
fused an  instruction  to  the  effect   that   the  plaintiff  could  not 
recover  under  th©  second  count  of  her  declaration,  as   there  was 
no   evidence  of  wanton  or  wilful   carelessness  on   the  part  of  de- 
fendant.     The  oourt  properly  refused   this  instruction.      There  have 
been  many  cases  attempting  to  define  wanton  and  wilful   conduct  fen 
personal   injury  eases.     One  of  the  el  sweat*  stated  in  all   the 
eases  is  that   such   conduct   imports  a  consciousness  that  an  injury 
may  probably  result  froc  the  act   lone  tmA  a  reckless  disregard  of 
the  consequences.     %rroyn  v.    Illinois  Terminal, jUoj..    319   111.   326. 
See  also  opinion  in  ffq akp  y .  , 0 ' Pons fj  1 .   26i-   111.   App.    544,  where 
one  of  the  elements  of  wilful  and  wanton   conduct  la   thin  connec- 
tion Is   stated  as,    "Carelessness   so  gross   if.  its  nature  as  to   indi- 
cate a  Kind  reckless  and  regardless  of  consequences.    (fcremer  v.   fagfci 
Erie  &  Western  H.    Co..   .113  ill.    11.  )•       Plaintiff's  teetiaeny  was 
to  the   effect   that  as   she   "stepped   in*   the  operator   started   the 
elevator  up;    it   then   started  down  and  *jeriad  ay  foot  again;*   that 
the  operator   "moved  the  car  t  e  minute  Z   stepped."     John  ^ulnlinen 
testified   that   the  elevator  started  upward  as  plaintiff  **was   -just 
starting  to  get  into   the  elevator,      she  was  half-way  in."     These 
and  other  circus-stances  were  proper  to  be   considered  by  the  jury 
in  order  to   determine  whether   the  elevate*  operator  Tfas   ao  grossly 
earelees  as  to  be  guilty  of  wilful  and  wanton  conduct  resulting  in 
injury  to  plaintiff.   In   a     motion   of   tfell  sort   the  only  question 
the  court  hae  fee  determine  is  whether  there  is  in   the  record  any 
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evidence  which.    If  true,   fairly  tends  to  prove  the  allegations  of 
the  declaration.     %e$ aplm*  v.   fc    w.  ny.   Pp..   288  111.   476.      The 
trial   court   committed  no  error  in  refusing  the   instruction  offered. 
2ne  court   improperly  permitted  plaintiff  to  introduce 
evidence  as   to  her  income  and  profits  fro-  keeping  roo&ers  and 
boarders.     Plaintiff  ♦is  declaration  contained  no  allegation  concern- 
ing special   damage  by  lose  of  profits.      (£ity  of  Chicago  v. 
0 'Brennan .  65  111.   160;   Cltv  of  BlooainKton  v.   Uhaaberlain.  104 
111.   268.)   The  evidence  improperly  admitted  was  as  to  gross   ineo; fed. 
There  was  no   attempt  to   shoe  net  profits.      ! rof ite  must  be  proven 
and  cannot  be  estimated,     gl.ue.rd.  v.   uer.rjty.,  162  111.  Apo.    627. 
this  is  not  a  case  of  earnings,  -suen  as  was  involved  in  Barnes  v,, 
Sanville  at.   Ky.   Co..   235  111.    566.     Plaintiff  testified  that  her 
gross  income   from  this  source  was  £35  a  wee*,   and  her  attorney 
argued  to  the  jury  that  this  amount  figured  for  13u  we«&ks  frsjs  the 
time  of  the  accident  to   the   tin*  of  tted   trial  would  be  #4550,   w&ien, 
he   stated,   defendant  had   taxen  sotray  fpta  plaintiff.      Tha  evidence 
and  argument  both,  were  improper   and  hij,:nly  prejudicial. 

Another  objection  to   this   type  of  evidence  is  found   in 
the  rule  that,  where  husband  and  wife  are  living  togetner  and  he 
provides  for   the  household   nnd  bears   the  expense  of   those  i maintained 
and  lodged   therein  and  the  wife  devotes  fee*  tiae  tmi  labor   to  house- 
hold duties,    the  suns  owed   for  board   and  lodging  and   services  &r* 
due  to   the  husband  and  not   to   the  wife,   in   the  absence  of  any  agree- 
ment on  his  part  relinquishing  his   right   thereto,      arown.   Adar.    y. 
Walker,    81   III.   App.    396;    46  l.&.A.    (new   aeries)    238. 

Instruction  I«,  10  is  open  to  the  objection  that  it 
permits  the  jury  to  allow  plaintiff's  claim  for  loss  of  profits. 
It  also  refers  to   "money  necessarily   expended  for  medical  and 

surgical  treatment. •     Xhere  was  no   evidence  as   to  any  moneys  so 
expended. 
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The  court  refused  instruction  is©,   31  tendered  by  de- 
fendant  to   the  effect   that  plaintiff  was  not   entitled   to  recover 
for  the  less  of  her  services  t*s  a  housewife.     The  right  of  action 
for  lose  of  services  of  a  wife  is  1»=   the  husband. 

Defendant's  tendered  instruction  &q,    33  «as  to   the 
effect  that   there  was  no   claim  that  the   elevator  of  defend&nt  *?as 
net  properly  equipped  or  defective  in   any  ol*  its  appliances.     We  see 
no  reason  why  this  should  net  have  been  given,   el though  it  is  sug- 
gested  that  it   also   contains  the  state*  #mt    ta&c  there  was  no  evi- 
dence that  the  operator  of  the  elevator  was  "incompetent.  *     Strictly 
speaking,   that  is   true.      The  only  negligence  charged  was  that  the 
operator  suddenly  started   the   elevator.     Whether  h<?  was  competent  or 
incompetent  was  not  in  issue. 

We  think  the  court  unduly  limited  the  crese-examin^tion 
ef  Dr.   F.   C.   Test,  who  h»d  testified  for  plaintiff  that  lie  had  esti- 
mated 13500   as  a  reasonable  charge   for  his   services,      tiper-,   cross- 
examination  he  was  asked  as   to  what  he  would   consider  a  fair  and 
reasonable  charge  for  certain  visits.     Objections  to   these  questions 
were  sustained.     Also  objections  were   sustained   as  to  whether  he 
had   an  opinion   as   to   what  a  reasonable   charge   for   such  visits  woul* 
be.     Defendant   should  have  beeii  permitted  to   show,   if  possible, 
that  the  Doctor's  estimated   charge  of  §2500  was  not  based  upon   the 
facte  and  was   too  large. 

there  was  no   error  in   the  court's  modification  of  in- 
structions &08,    23,    25,    26  and  27. 

During  the   trial   defendant's  attorney  a&fte  a  notion, 
supported  by  affidavit,    that  a  juror  be  withdrawn  on  account  of 
the  alleged  misconduct  of  plaintiff's  attorney.      The  affidavit  was 
to   the  effect    ghat   the  attorney  for  plaintiff  feei  conversed  with 
members  of  the  jury  on   at  least   three  different   occasions  during 
the   trial.      It  is  not  claimed  that  there  was  anything  said  by  the 
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attorney  about  the  case  Mi   there  was  probably  no  aero  than  a 
casual  greeting.     However,    even   the  ssost  harmless  tnings  of  this 
sort  are  cot   sessily.      The  Canon  of  ^rofeeeion&l   Kthlcs  adopted  by 
the  various  bar  associations,   section   S3,    »ays  that   "a  lawyer  must 
never  converse  privately  with  jurors  about   the  case;    &nd  both  be- 
fore  and   during  the  trial  he  ehould  avoid  oonsnunl eating  with  them, 
even  as  to  matters  foreign  to   th«   cause, "     Upon  the  next   trial   such 
an  incident  will  not  happen  again. 

Both  attorneys  indulged  in  highly  ie&proper  resaarks 
in  their  respective  arguments  to   th«  jury.     Counsel  for  plaintiff 
in  argument  demanded  why  the  defendant  did  not  equip  the  front  of 
the  elevator  «ltfe  doors  which  would  have  protected  plaintiff.      De- 
fendant objected  on  the  ground  that   there  was  no   charge   in  plain- 
tiff's declaration  of  inadequate  equipment   arid   there  was   consider- 
able talk  about  the  aatter.     The  court  finally  overruled  an  objec- 
tion by  the  defendant   to   this  line  of  argument .      The  only  words  in 
the  declaration  whloh,   it   is  claimed,   justified   the  argume*  t  of 
plaintiff  are:      "that   it  then  and   there  because   and  was  the  duty  of 
the  defendant,  by  suid   through  its   servant  and  agent  in   that  regard, 
and  maintaining  and.  operating  eair!   elevator  as  aforesaid  to  exercise 
due  and  proper  eare."     This  is  not  a  charge  of  insufficient  equip- 
ment.     Qui  word   "maintaining"  in   the  connection   it  was  used  was 
meaningless.      Plaintiff's  attorney  should  not  have  been  allowed  to 
argue  about  the  equipment  of  the  elevator  to   the  jury. 

Ee   also  improperly  referred  to  an  alleged  statement 
made  by  Plaintiff  and  procured  at  defendant's  instance.      There  was 
no    evidence  whatever  of  any   such   statement.      Counsel   for  defendant 
referred  to   the  length  of  ti*r»e  nits  client  had  been  in  business  «*»d 
the  number  of  »eoa'Je  it   employed.     Plaintiff's  counsel  answered   that 
defendant  was  *no  philanthropic  institution"  tmd  mad*  further  state- 
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indi eating 
atentj/that  defendant  received   in   services   fras  its   employees  full 

value   for   the  wages  paid,      Such   arfcuaaent  was  nignly  improper  and 

ore judicial.      Defendant  's   counsel  al6o   improperly  ooetted  to 

threaten   the  jury  as   to  the  amount  of  the  verdict  it   snould  bring 

in,    eaying:      "if  you  go  wrong,    there  is  retribution.      Lton't  forget 

that,"   and   si&ilar  language.      ouch  talk  was  highly  improper.      In 

faet   both  counsel   sees,  to  have  forgotten   the  proprieties  required 

of  attorneys  in  addressing  a  jury. 

tfe  are  ol"  the  opinion  that  the  verdict  ol'   §*&„©$§  is 
not   justified  by  the  extent  of  plaintiff's  injuries   and  was  pro- 
duced by  the  improper  conduct  to  whien  we  have  referred,      the 
injuries  consist  of  a  fracture  of   the  tibia  and  fibula  of  the  left 
leg  eoGse   six  inches  above   the  ankle,  which  fracture  has  been  re- 
duced.     The  ssedical   testimony   is  virtually  un?w>iBous  in   testifying 
that   th*re  has  been  a  good  result.     Vpur  oi    the  five  doctors  testi- 
fied that   there  was  no  permanent   ixpair&ent  oi    tne  leg;    that  while 
there  aight  be  a  slignt   shortening,   by  a  Slight   tilting  #f  the 
pelvis,   the  possibility  of  a  li»p  Is  eliminated.     *e   find  no  re- 
ported cases  where  a  verdict   for  sueh  a  large  sum  in   similar  in- 
juries has  been   sustained.      We  sx^.  of   the  opinion   that   the  amount 
indicates  passion   and  prejudice  on  the  part  of  the  jury  so  that 
any  remittitur  would  not   do  justice. 

#or   the  reasons  indicated   the   JttdgHSftt   is  reversed   and 
the  cause  remanded. 

RsrvsRflBD  wd  matmw®. 

O'Connor,   P.    J.,    and  iatchett,    ■?.  ,    concur. 
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Indicating 
rcentj/that  jllffilllt  received  in   services   fross  its   employees  full 

▼slue  Tor   the  wages  paid,      auoh  arguasent  was  highly  improper  and 

prejudicial.     Defendant's  counsel  also   improperly  seemed  to 

threaten   the  jury  as   to  tne  amount  of  the  verdict  it   snould  tiring 

in,    saying:      "if  you  go  wrong,    there  is  retribution.      Ison't  forget 

that,*   and   similar  language.      feuch  talk  was  highly  improper.      1b 

fast  both  counsel   sees,  to  have  forgotten   the  proprieties  required 

of  attorneys  in  addressing  a  jury. 

¥e  are  of  the  opinion  teat  the  verdict  of  $15,000  is 
not   justified  by  the  extent  of  plaintifi '' s  injuries   and  was  pro- 
duced by  the  improper  conduct  to  which  we  have  referred.      The 
injuries  consist  of  a  fracture  of   tae  tibia  and  fibula  of  the  left 
leg  some   six  inches  above   the  ankle,  which  fracture  has  been  re- 
duced.     The  sedieal   testimony   ia  virtually  unanimous  in   testifying 
that   there  has  been  a  good  result.     Vour  of  the  five  doctors  testi- 
fied that   there  was  no  permanent  ispair&ent  of  the  leg;    that  while 
there  slight  be  a  slight   shortening,   by  a  slight  tilting  of  the 
pelvis,   the  possibility  of  a  limp  Is  eli&in^ted.     9%  find  no  re- 
ported cases  where  a  verdict  for  sueh  a  large  mm  in   similar  in- 
juries has  been   sustained.      tf«  are  of  the  opinion   that   the  amount 
indicates  passion   and  prejudice  on  the  part  of  the  jury  so   that 
any  remittitur  would  not   do  justice. 

tfor   the  reasons  indicated   the   juig&ent   is   reversed   and 
the  cause  remanded. 

RKVBRSSB  AVE  mUMIi%D. 

O'Connor,   P.    J.,    and  Aatchett,    3".,   concur. 
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MR,    RUSTICS  MoSUhSlY  BElIVXMD  TH5   OM^IOE  OF  SHi  COURT. 


Plaintiffs  brought   en   action   in   replevin   to   recover 

a  Jisrsecn  automobile  *i»lc,*i  wae  taken  under  the  writ  but  upon  trial 
before  the   court  the  finding  was  adverse  to   them  sad  ju46p,ent  was 
entered  ordering  the  property  returned   to  the  defendant.     Plain- 
tiff •  appeal. 

Plaintiff*  cI&Ijh  title  by  reason  of  the  aael&naient  if 
a  conditional   sales  contract  of  the  autosofelle,   in  which  Hal 
Christiansen,   Inc.,   ie  allseed  to  have  sold  the  automobile  to    &, 
Sanford.     ftlftMjf  t  cls*ia»s   to  be   a  bona  C&jflf,  purchaser  (two  iial 
Christiansen,    in©.,   s&nd  asserted   that  plaintiffs  by   their  conduct 
sere   ^stopp^d   fro«  claiming  against  defendant. 

Plaintiffs  are  in  t  e  autoc&bil*  fin^ce  business.      && 
Christiansen,   Inc.,   operated  two   auto,  o bile  retail   salesrooms,   ©ne 
on  teat  $orth  avenue  and  the  ©the*  at  Irving   Far*  boulevard  and 
Bsrnard  street   In  Chieagv,   and  wac  in   the  business  ef  selling  ne» 
Marscn   oars.     The  Irving  tar*  r>la«s  of  business  *ae  an  the  corner, 
had  large   plate  fclass  wiiidows  in   the   store,    ao    that   ims&st biles 
exhibited  on  the  floor  were  eleariy  visible  to  passarsby.      Defend 
ant  had  thereto  I  ore   been  a  customer  of  iial   Christian -sen.   Inc.,   snd 
had  bought  at  least   four  care  previous  to    the  present  transaction. 
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'rial   Christianaen  if   llM  Christ!  n&een  company  about  the  .slddle  of 
July,   1930,   appro aetted    the   son  of  defendant   and  suggested   that  he 
had  a  karson  ear  for  eale  and  he  would  11*.  e  to  have  hia  in&oect 
It  the  next   tiae  he  was  passing  In    the  vicinity  of  their   eales- 
rooffi.     The  automobile  was  first  in  the  salweroosi  of  the  l«orth 
avenue   store   wA  defendant  first   saw  it   there.      About  AMfttSt  list 
it  was  transferred  to   the  Irving  i»ar.k  store  and  waa  pl*tfti  on   the 
ahowroosi  floor  for  sale.     Defendant  was  taken  over   to   the   ehowroor 
ey  his   son   and  th-re  saw   the  car  and  tise#««t«4   it   T*nd  thereafter 
continued   to   see  it   about  two  or    three   tiit.ee.  ».  w®°»k,    &«  he  lived 
nearby*     .During  all   this  tlsse  the   ear  was   striding  on  the   showroom 
floor.      It  was  a  new  car   aho^in^   no   wtgMi  oi'  we»r  whatever  and 
had  nc  lieenee  plat#a  attached,      /tnaliy  en  August  SgftM     defendant 
purahaaed   the  car  and  fully  paid   for  it.      Me  bought  it  as  a  new 
ear  and  paid  the  regular  price  for  a  new  oar  of   that  aus&e  and   type. 
Defendant  hmt  no  knowledge  of  any  previous  deal   in  ehiah  the 
automobile  waa  involved. 

Plaintiffs  claias  by  virtue  of  an  Mttifpraent  on  June 
13,   1996,    of   the   ri&ht  and    title  reserved   in  Hal   Christiansen, Inc. 
in  a  conditional    sales   contract   to  8.    Stanford.      This  contract   stale; 
that   th«  sales  price  was   $."5016. 73,   of  which  $1152  w%g  paid  in  cash, 
the  balance  to  fee  paid  at  the  rate  ©f  $50  a  month  for   three  wontae 
*>nd  a  final  payment  of  #1714. 7r>,      San;ord  was  an  Wttei  olile  sales- 
Ran  employed  by  the  Christiansen  eo.  pany.      the  record   fails   to  show 
that  he  ever   clai&ad  the  autoi.  o';.:ile  or  asserted  any   rii:.ht  or  title 
to  it.      A  representative  of  Plaintiffs   called   at   the  showrooae  of 
11*1   Christiansen,    inc.,    four  and   five   vL-rs  a  month,    during  witich 
time  the  car  was  exhibited   for  sale  by   the  Christiansen  ce...:p«ny. 
At   the  ti&e  of  the   trial  no  one   »eej.sed   to  xuov   the  whereabout a 
of  Hal  Christiansen  or  of  B«    Sanfora. 
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The  rule  construing  Section  S3  of  the  Uniform  Kales 
set  is  thus   st&ted  in  BfcJMBdJi&l Hi  ■&> »■■ ■  ■!• ^kPPA*  s^a  ***•   432; 
a  conditional  wender  retains  tiile  to  goo-da  sold  M&der  it  condi- 
tional  sales  contract  M  against   the  purchaser  from  the  conditional 
▼sndee,  unless  it  is  by  its  "conduct    precluded  from  denying  the 
seller's  authority  to  evil.*     In  uprdoB  gfeJag  Finance  Co,   vft, 
Aytp»t,j4.gce.]»t»[jcei..(tg,.  ,   861  ill.    App,    536,    it  was  held,   under  cir- 
eunstaneee  very  similar  to   those  before  ub,   that  iiection  S3  *»se 
evidently   enacted   to  afford  protection  to  vpr'tors  under  oenditicnal 
sales  con tr Bote  who  eettld  not  reasonably  foresee  or   anticipate  a 
resale  of  chattels  before  the   saae  were   fully  p&id,    xiiA  *"he   through 
ne   uct  of  theirs  could  be   said  to  have  roads  the  perpetration  of 
fraud  on  innocent  purchasers   frois  a  eon:itional  wendee  possible. 8 
That  osee  further  held  that  the  protection  of  the   statute  should 
»et  toft  sxtended  t©   these  who  by   their  own   acts  place  the  indicia  of 
ewnership   in  a  person  or  corporation  under  circumstances  where   it 
can  tee  reasonably   foreeeen  that  fraud  udob  innocent  eerson*  will 
result  therefrom. 

The  testimony  of  plain tiffs  show  that  they  w<?,r©  well 
acquainted  with  t!%l  Christiansen,    Inc.,   m*.  had  for   soae  years 
before  done  a  considerable  volume  of  business  with  it.     They  knew 
that  the  Christiftr.sen   company  was   in  the  business  of  sol 'Sing  ears 
and  a  representative  called  frequently  at   its  place  of  business 
and  must  haye   seen  the  ear  In  nuestion   41  splayed  for  sale.     Cn   the 
other  hand,   defendant  was   &  customer  of  the  Chrletians@n  company; 
this  was  the  fifth  car  ho  had  bought  from  it.     The  sale  to  defendant 
wa«  bona  fide..     He  examined  the   car  thoroughly  and   tested  it  and 
paid  the  full  price  for  a  new  car.     San ford,   the  purchaser  named 
in  tn*  contract,  eae  a  salesmen  of  the  Christiansen   company,   and 
this  fact  wae  known  to  plaintiffs.      Sanford  never  asserted   any 
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interest  in  th«   oar  and  it  Is  vmeontroyerted   that  it  «M  displayed 
upon  the  floor  of  the  Christiansen  cosnany  for  sale  for  at  least 
fiT«  wesks  before  it  »ai   sold  to  defendant.     Our  conclusion  is  that 
plaintiffs  knew  tfcat  the  car  wnfld  b*  offered  for   sals  toitt  there- 
fore, by  p  emitting  the  Christiansen  tiiWfmnf  to  display  the  oar 
en  its  floors  they  are  estopped  fro»  assorting  that  it  h«4  no  au- 
thority to   sell  or  transfer  title  to   the  defendant. 

there  should  also  be  applied  the  well  Jmvwn  *xio» 
that    ,ferre  one  of  two  persons  must  suffer,   he  should  bear  the  loss 
wfceee  conduct  iaduesd  it.     Boipe  r,  ffiftjft&i  &  guaranty  Core. . 

1S7  Va.    563;   Qpffsma  jfr C^tlsana*  i»oan  fe.XnToatjffflnt.,Co. ,   1?S  Ark. 

889. 

The  jtidgiaent  of  the  iiunieipal   court  *as   proper  and 
It  is  affirmed. 

O'Connor,  P.    J,,    and  &atchett,   J,,   coneur. 
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I c»7 ember  50,  lit?*  plvin;iff  then  about  eight  years 
old,   #R6  struck  by  a  truck  receiving  (serious   injuries.     He  brought 
suit  futalttst  defendant  MH   upon   the   first    trial  had   a  judgment 
for  f 20, 000.       This  ««,«  reversed  by  this   court   in  nil  opinion  filed 
itay  26,  1930   (gg?  111.   App,  646)  for  the  renson  that   the  * videnoe 
failed    to   «ho*  s;ith  any  certain  y  how  the  accident   happened   and 
also  because   of    improper    ine- ructions.       Upon  the    second    trisl 
plaintiff  had    n  verdict   md   judgaieni   for     1    ,     ^  »    »M«fc  s*ffM)dftttft 
by  this  appeal   seeks   It   have   reversed.     Ho  e&fltplainit   it  made  of 
the   Instructions  ^iven  upon   the  second   trial  and    the  only  mfcierp 
presentee   to  us   relate    to   the   ownership  of    the    truck  alts   the 
extent  of   the   pin in  til t * a   injuries. 

The  accident  happened   , bout    tnree  o'clock   in   the  afternoon. 
Plaintiff   has   been   to  school  aa^   fens   return.?*,    co  hia  ho»e,   shich  mm 
at   the   HMtthvftftt  corner  of  Canton   street,   which  runs  tftsl  '-no    vest, 
and  Leavitc    street,   vhieh   rune  north  *a6    /south.      9*   testified   that 
*he»  he  returnee    hoae   he   ftWMl   no  one   there  and   as  his  feather  had 
told  him  where  ohe     euld   be  on  Ca  ton  street   if   she  »*r«  not   at  home, 
he  started,  carrying  his   school  books,   to  cross;   le-tvitt   street,  n©t»g 
east,  upon  the  line  of   the  Mttth  crosswalk  of  Canton  street;   that  he 
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looked  around   to  see   If  there  was  any  track  but   m  nothing  and 
sent  out   Into   the   street  and  when  he  was  about   four   feet  from 
the  sidewalk  eurb  he  MM   struck  by  the   truck  shich  ass  coning  eouth 
on  Lesvitt.     Other  wituessoa  testified   that   the   truck  was  going 
About   eighteen  nailer  an  hour  an   the  west   side  of  Lejsvitt  street! 
that    it   sounded  no  song  nor  gave  any  earning  to  the  plaintiff  and 
that  after  he  was  etruck  the  truck  continued   on   southward  without 
stopping*     Tnere  MM  evidence  th;,t    it  tad   turned    into  Lenvitt  from 
FUllerton  street,  *hich  ie  about  a  half  block  north  of  Carton  etreefe. 

The  evioenee  presented  to  the  jury  the  question  of  fact 
ae  to  whether  or  not   the  driver  of   the   truck  wae  negligent   in  failing 
to  see  the  boy  and  in  falling  to  give  any  warning  by  horn  or  other- 
wise when   it  approached   the  crosswalk  on   -hieh  plain  I,  iff  was  starting 
to  tralk.        Jnder   the  circumstance*  we  c-noot   s  ■■:.■■  y  tfe&i    the  jury  was 
not  justified   in  finding  defendant's  driver  ni  guilty  of  negligence 
which  caused  the  accident* 

although  certain  witnesses  •••lifted   that   the  truck  in 
question  was  a  lumber   truck*  other  witnesses  testified  positively 
th;t   the   truck  belonged   to  the  i ity  of  Chie^o,  being  a  Yellow  truck 
with  a  l.-.rge   *T"  si  thin  &  «irole,  which  is  the  InsigBia  of  the 
dofeods-nt*  it bout  detailing   fe)at  variant   ateries,   •«  hold   th«?  jury 

could  propei'l^'  Zinc   tlaat    tlw  truck  sma  owned  by  d<f  ens  ant ;  at  least, 
we  egsnot   Ml?  tJMfct   thi«  conclusion  ie  clearly  &g?.inst   the  weight  of 
the  evidence* 

The  evidence   showed   Hurt    the  boy  was  struck  by  the  front 
end  of  the  truck  Mrs  the  rign*  hand   side;   that  he  was  thrown  to  the 
ground.      -hen  he  was  taken  to   the  hospital  t*>«  physician  found   a 
cosuainutert   fr-cture  of   the  skull »       fhe  physician  testified  that 
the  skull  *as  crushed   in  *just  like  an  egg  shell |    ■       pressing  an 
the  brain  *  *  blood  was  spurting  out  through  the  opening.*     Me 
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t»*s:  operated   upan  asts   one  of   the   fragments  of    t-h«  bone  pr&ssiag 
upon  the  srein  ana  j?a»©va<a  Mis'   'sue  others  lifted*     Eba  iaoy  »»a  in 
the  hospital   for   -bout  nine  or   h«m  #aye  stw   then  res sin ad  a*  home 
in  bed   for  ftvt  «?«eks»     There  tma  evidence  th&t  since  then  he 
hate  aacte  a  /airly  go©«  recovery*  but  $*ii$&&jj$«  »f  &i»8i?*t\*S  ts&A 
headaches.       2fc   Is  difficult  fax  »  reviewing  court  to  a«6ermi»© 
with  any  aceaxftey  «*o  a©   the  MWItuy  sajtjaaftit&aiajfi  for   iajia3ri@a» 
In  the  prsaent  ©&«*   the  plains,  i  2  £  ayttiastAy  «&a  very  seriously 
injures.     So  geati   rtwuW  la  presented   for  disturbing  the  jtaftganMl 
of  the  Jury  an.   to  the  extent  of   these   injuries* 

Co&pl&int   is  *ac?e  of  the  la** in;    eharr-eter  of  soma  o.f 
the  questions  put    to  »itne*ce«  £B<^  MW  of   tfeeai  may  properly  be  so 
criticise*?.     However*  we   find  not  hint   in  this  reapeot   .r-hieh  vsould 
necessitate  a  revere&l* 

For   the   reasons  above   inoie&tec)   the  judgment  is  affirmed* 

13  ...     * 
O'Connor,      »  J.»   and  Kstchett.   J.»   concur. 
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?hl»  is  a  motion  fllee:  under  amotion  89  of  the   ^factioe 
Act  thereby  defendant  asked    the  court   to  vacate  s  Judgment  rendered 
ag&ingt   it.   In   its  rtim»i   for     14g£»14«     The  ©otion  w«©  supported 

by  aff ldsvits  on  behalf  of  defendant   and  plaintiff  also   filed  as 
affidavit*        -'fter  he  wring   the   court  denied  defend  ant*  e  motion  and 
it  appeals*     The  judgment  was  entered   in  the  January,   1931,  term 
cf  the  Superior   court  act;    the   instant  motion   to  vacate  wag  filed 
In  the  February,  1931,   tens* 

Plaintiff  s  eounter-afr  id»Ylt  aae  not  filed  pursuant   t© 
any  rule  or  order  and  defendant  says  that   in  the  absence  of  any 
such  order  tnere  wa»  no  Issue  either  of  &&«  or  fact  joined  and* 
therefor®,  plaintiff  Bust  be  held   to  have  -waived  all  objections  to 
the  sufficiency  of  the  motion.     If   this  «ere  true*   the  mover  by 
failing  to  &*sk  thst   s»he  opposite  party  be  re^uirec'   to  plead    could 
establish  the   sufficiency  cf  hio  .met ion.     This  ssaalf eetly  cannot 
be.      furthermore,  defendant  did  not  ;iask  for  tmg  eic  fault  against 
plaintiff  for  failure  to  plead  or  demur.     It  wil&f   therefore,  be 
haid   tU)  have  *&lY*a   any  irregularities  in  proeedsire* 

Tm  gist  of  defendant's  petition  Is  that  the  J*£pMttt 
sought   to  fee  vacated  was  caused  by  allied  rsteprisione;  of  the 
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clerk  of  the  Superior  ©owrt  which  misled  defendant  *t  attorneys 
and  caused   their  failure  to  a,:tpe?.r  tfhen  the  causae  wan  reached  for 
trial. 

It  eppe«re  free  defendant '«  afild«,vits  filed   in  support 
of  ita  motion  that   the  original   suit  and   heen  pending  Bore  than   two 
years  prior  to  the  entry  of  the  jadgnerstj   thf.t  defendant  had  on  file 
its  plea  sine  affidavit  of  merits;   tfent    slw   rales  of   court  required 
the   clfsrk  tie   »tas&p  on  the  file  wrapper    the  ftnm  of   the  judge  to  ^hom 
the  ease  mna  assigned  and   that  no  such  naie<?   had  ever  been  so  stamped | 
that  at   seise  tine  the  mwtlMtl  "a"   **a  placed  on  the  wrapper  and    that 
this  number  reran  in* d   thereon  and  -woo  not  changed  i   tkat  froa*  this 
defendant's  attorney*  UNI   the  l?iw  cleric  who  vs>f«ked   the   court  eallw 
"assumed*  that   the  cause  *euld  appear  upon  the  Conoson  law  Calendar 
So.  8  of  s&ld   court  ntem  the  Bs»teaV!wr>  1929,  cslenonr  y?i»s  printer* 
The   sfflOYits  farther  show  that  on  .'"cpteatber  10,  19S9»   plaintiff** 
attorney  duly  served  defendant' a?   attorneys  with  a  notice  that   a?;id 
cause  «*ould  be  placed  upon  the    trial  tnXendaf  pursuant  to  rules  of 
the  court*   but   fch&t   said  notice  did    not  designate  M*2    calendar  upon 
which  said   cause  would  appear  %nd   that  attorneys  for  the  defendant 
continued  as  befor*   to  wstch  Mid   to  cause  said  call  to  b«  watched 
upon  the  trial  calls  of  nft&attdag  B#*  3  g©   far  a®  the  eame  were 
published    fro*  dry  to  day  hy  the   &&«*£•  Sally  Law  Bulletin*  and 
th*  t   said   e&nse  »#>»sr  appeared  upon  «ny  ©f  the  calender  calls  of 
said   calends  §« 

It  thus  appears  that  defendant   through  Its  attorneys 
for  two  yenrs  or  more  kne*    that   the  clerk  hnd  not   stamped   the  file 
wrapper  with  the  nane  of  ».ny  Jucge  And  ale*  kn©«  that   the  notice 
laerrod  by  plaintiff  in  £eptenber»  1910*  that  the   cause  would  he 
placed  upon  a  trial  calendar  diu  not  i#tt£#natn  the  particular 
calendar  on  shieh  said  cause  would   appear |   the  law  oierk  frs»  the 
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of rice  of  defendant's  attorneys »  ifhen   this  notice  «&e  received  by 
defendant ,.  examined   the  cl?rk'^  docket  and   "that  the  eoeket  of 
said   court  then  contained  a  rubber  ataiap  indorsement  of  the  same 
of  Jucge  &ller»  who  had  theretaiore  called  Cosason  La»  Calendar  Ho*  4 
of  ©Kid   court ,'■   ejse   that  thereafter  a©  watched  only  the   calls  of 
Cosaaon  Law  -Salendaxs  Bos.  4  end  S*       It  does  not  appear  that  th« 
case  eve*  did  appear  on  these  calendars,      this  court  eili  take 
judicial  notice  of  the   fact   llM.1  Judge  iller  ana  not   one  of   the 
judges  of  the     uperior  e:urt  at   this  tiase. 

It  also  appears  that   subsequently  the  clerk  of  the 
Superior  court  prepared  a  supplemental  calendar  So*  1  and   that   thia 
case  appeared  upon  fchia  calendar  as  assigned  to  Judge  Harry  S«  Killer* 
It   ie  obvious   that  san  examination  of  thia  calendar  would   have  di a  closed 
thie  m&   in  failing  to  make  gnse  defendant's  attorneys  did  not  use  due 
diligence* 

Considering  the  plaintiff's  counter-affidavit •  it  appeara 
that  defendant's  attorney?-  hw.c     etual  notice  that  the  csuse  had  been 
assigned   to  Judge  Miller.       In  October*  1950,  plaintiff's  ettcrney 
told  one  of  £<*f  endent's  attorneys   that   the  cause  woulc   shortly  be 
reached   for  trial  before  Judge  Killer  iwl   that  it  was  Uv*  til  on  his 
calendar • 

In  Sr^iser  ?,»_;- omaerclal  Sen* a     sen.,   260  111.  516 ,  where, 

as  here*  error  *aa  assigned  upon  the   failure  of  the  clerk  to  place 

the  nam*  of  a  judge  upon  the  file  wrapper  w  required  by  the  rules* 

the   court   aaidf 

"the  fact  that   the  clerk  had   not   cofflpli^e  with  the 
ru*,e  *6.s  knossn  or    should  have  been  known  by  the  exercise  of 
reasonable  care  and   attention     »  the  part  of  the  attorney  for 
the  cefendant,  &xt&   the  action   L«  not  intends   to  relieve  A 

party  froia  the  cone^u^neea  of  his  <r«m  negligence.* 

*e  agree  villi  plaintiff's  counsel  Miat  Ho.lh.ro  ok  v«  Law  ton. 
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%01  111*  *ap.  437,   ftitftd  by  icfasKiaat,   i&  not   ia  jsoiat.     fhe*^'. 
th«  dei'*ialt  and  Judgment  «er»  entered  by  a  judge  «h©  ha<£  no  right 
to  eater  ordsro  la  the  cage,  as  It  had  boon  oogi&aed  to  and  speared 
daaa  tit*  pxiafcod  Baited  is   el!  Moaflurs  w:ud£t. 

there  is  bo  *erit  in  Sfea  point  that  the  sali&ged  £a4H$$ 
of  the  ©lurk  to  eottply  sitS.  the  provision*,  of  se«tio*  19  of  the 
.r»v.cU«e    -ct  *ith  reference  to  furnishing  the  bar  «ith  a  copy  of 
the  docket  ©f  tht  elites  pending  ia  the  Superior  court  caused  the 
cot  p&rte  judgment  to  a©  entered.     The  »tetttt«  evidently  dee*  aot 
contemplate  that  a  topy  of   tbtf  docket   shall  be  persennlly  delivered 

to  every  ^e&ber  ©f  the  bar  but  only  that   the  sane  shall  be?  furnished 
wfcen  rebooted.       There  is  bo  ftlie&fetion  ia  defftfd&aVi  petition 
or  sffid«.vlt»  tttfefc  itt|   »uch  request  *s**»  ande  or  refuoeej   in  feat* 
there  is  *  (fie&y  inference  fro*  the  allegations  ma  to  ;-;upplea\ent*l 
■iftlen-'^r  Ba«  1  thft-t  £U©h  a  e&lead&r  «&e  deliverer   to  o**f«mtr=Hfc*e 
e.ttoraeys* 

the   affidavit*  do  oat   support   the  ©laim  tha.l   the  esieadsnt 
MM  fraudulently  prevented  fr«m  appearing  wad  staking  ite  <s&fen«e» 
Counsel  for  defendant   ia  hi&  -'ffidsvit  ««««rt»  that  eouaecl  for  plain » 
tiff,  ,»be»  th*»  ©^ute  *ae  r^aeiwM)   for  trial*  fttfliwt  the  court  that 
e.0  i  «eAt»u  of  f??.et  the  s,tfcorn«y«  for  defendant  »ers>  not  $«&tg  to 
defend   eltd   suit  awl  tfeat  cefsndKiat  hed  no  defence  nod    it  w*,s  alleged 
thnt   thin  was  a  Misrepresentation  aajd  ant  rue*      1%  tanztet  be  said   tb&t 
the  court  relied  upon  thla  statement  ia  *»»t©i*in£  judgment  for  plaintiff* 
It  waa»  fst  a©  at,  sa  expression  of  opinion-     By  the  o©  water-affidavit 
of  plaintiff   it   im  e.»aerted   th*t  one  of  def  endant**  attorney  a  had 
»t«.t«d   to  plal&tiff  and  hit   attorney  that  lis  Tic*  uf  the  Matty  judg- 
»ente  AflftJjtot  <?.*f*?Rd»at  he  did  net  team  v?hetber  or  aot  the  £&•!  ■would 
be  contested.     This  nay  h».ve  been  anffialgHii  ground  for  th#  etata&eitt 
claimed   to  have  be*n  Mfcd«  by  ft3Laitttlff*a  oaaB^el  t<?  the  etfUrt   thiit 
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dcfcad&Bt  kuM  3ko  6sfen«e« 

It    is  s&ii*    t&Kt    fc&§   ex^rlg  jue£K;er.t   of  January,    1931, 
wae  *Kew8i?iYe  i*s  fch*it  it  esee-e<-  terns  ■  l~  feh«  asxeunt  cL~i»t^ 

t«   »»<»  aj  damntaa         Sfelthft?   fc&e  &*6l&r&ti®a  nas    y*§  J-ueiiTfcoftt  c„ppg-&r* 
in  fc&«  praes-m   r;.ccxc  SMKd   &&e   ^touat*.  Mr«  $!?«&  eoJ.y  t/  «. :*f* m&ms&'a 
nf 'fiUr.Tit/i.         us*h  «n  terror,   if  sir,   e-.nnot  b»   exited  by  6  motion 
u»ci«r  tectiojn   Sf*  &a  the  rmouni  #f   the  ,1  uci ;.;a«T;4  is  tttl   »  fast  of 
which  ia*  t«'i?il  ^2v«*t  «ai  LgneYaafea 

v'pou  S*f #aS«8t*  a  petition  t&4   sffi^aTits  ttee  tri&l  coart 
MHtU  properly  MOM&ttfa   feh- ;*   ihe   f  ■Liujre  of  i  tt\  9&tm%  to  be  present 
»t  Wit  tie*   i&e  cituse  «&s  &«11$4  for  t."i~i  ••    -  sue  to  Ita  »*a  n«g- 
ligeaoe  and   ihereffcyfi   th?  petition  %n  r»«»t«  tfefl  ju^gmemfc  «a« 
proper  I;,-  f-snie^'. 

?or   the  r#ft#9ttt    Indicated  the   |tt4t$gtteat   is  affirmed. 

I  M     ♦ 

0* Connor »   I .   J.,  anc  t^tchett,   concur # 
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HXCK420,  »AK&Y# 

appellee, 

v. 

OHICAOO  STVflOifAL  LIFE 

cor per tion, 

-ppellnnt  • 
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APP&AX  FROM  HBHXCXPAL 
COBKT  OF  CHIC'  9©. 
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he.  mnes  stsffl  L;  i  &11  ... .,  ran  o?isxox  of  sns  osmt* 

Plaintiff,  bringing  suit  upon  a  policy  »s'    life   insurance 
issued   to  his  wife*     nna  ■«  FaJM9F«  upon  trial  by   the  court  had 
Judgment  lor  51000,   from  which  defendant   appeals.     A  number  of 
point®  are  presenter t  but  we  shall  reverse   the  judgment  because  of 
erroneous  rulings  upon  the  admissibility  of   certain  important  and 
competent   pieces  of  IfUtaW* 

?he  policy,  among  other  things,   cantatas*-,   a  clause  that, 
if   the  first  premium  «sg  not  paid  at  the  time  the  application  for 
the  policy  was  wte,   the   insurance   should  not  become  effective  until 
it  was  paid   "and  the  policy  delivered   to  and  accepted  by  Mi    (the 
Insures")   curing  ay  lifetime  and   in  good  health."     So  premium  «as 
paid,  and    it   ie  *.rgued   tvu-.t   it   therefore  beeasie  incumbent  upon 
plaintiff   to  prove  that   the   insured  msi  in  good  health  at   the   time 
of  the  delivery  "of  the  policy  |pi   tost  this  provision  waa  a  condition 
precedent  to  recovery,  citing  X'&nlels  ffoter.  §BjfaML£fcu  7*  ^e7*.  T0?*^ 
Life  Insurance   v.©.,   IBB  111.   .\pp«  35,  -shore  a  similar  provision 
was  so  con«trued.       in  th*;t   ease,   however*   it  appears  that   the  polioy 
was  deliverec   January  f#«  1913,  after  the  insured  ha*   been  suffering 
for  at  least   three  days  from  pneumonia  in  a  hospital  and  died  the 
day  follo»in£  the  c^liv^ry.     It  was   th.ua  shown  tfe&t  the  insured  was 
not  in  gooci  health  at  the  time.       Ithough  there  ore  other  ceciaions 
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In  which  It  is  Bfeic  fefe&t   it   li  incumbent  upon  the  plaintiff  to 
prove  that   the  insured  was  in  good  health  *|  the  time  of  the  cdivery 
of  the  policy,  yet  the  f  facte  involved  show   that  the  Insured   in  those 
eases  wan  not   in  good  health  when  the  policy  w&t  delivered,     the 
instant  policy  was  delivered  September  11,  1928*  and  the  insured  died 
■■pril  11»  Mftti       Her   husband  testified  tbrnt  she  ■»**©  in  sound  health 
at  the   time  of  the  delivery,  hut    there  was  sows  testimony  by  physi- 
cians %9   the   contrary,  although  some  of  this  was   improperly  stricken* 

these 
Undffr  ^       clrcvw.t*nees  the  provision   Irs  -..uention   is  not  a  condition 

precedent  to  recovery  but  tuny  be  invoked  in  defense*  Millet  on  y.mj 
Korth, ,;-gerieani.iPrpJ^etiTei  -sen* <  8<W  111.  -pp.  233,  and  case©  there 
cited* 

the  application   for   the   ..alley,  -shich  must  be  construed 
as  part  of  the  contract,   contained    the  cuestions  "Have  you  ever 
been  rejected,  postponed  or  limited  for  insurance  applied    for,  by 
any  other  Company,     seocir.-tion  or    "oclctyV     'Jive  particulars ■" 
?his  the  Insured  sn&«eredt  "Bo."       itch  a  question  is  Material  and 
am  answer  ??hicfc  conceals   the  fast  of  Insure   having  read*?  a  prior 
application  ana  having  been  rejected  defeats  a  recovery.  Rof.tenJfcoaBki 
v*i  Chias^o .gational  life,  Insurance  ^o.*,  £59  111*   Apy*  673,  and  cases 
there   cited  |  37   '",  J.   467,  page  131.       defend  sunt   ©ought   to  prove 
that   the  insured  had  aade  application  to  two  other  life  insurance 
companies  far  insurance  on  fets  life   ?.iihio   thirteen  saouthe  before 
she  aoplitd   to  defendant  and   the  applications  had  be^n  rejected* 
A  photostatic  copy  of  an  application  of     noa  K*  l*'ahey  ac  dressed   to 
the  Indianapolis  Life  Insurance  Jo*pany  for   insurance,  dated  August 
2,  1927,   together  «tt&  a  siedieal  report   ©ignec  by  herself  and  a 
physician  was  offered    in  evidence.     £**  instrument  w»i  certified  to 
by  the  secretary  of  the   Indianapolis  life   Insurance  Company,   the 
custodian  of  the  records*  and   seal  of  the  corporation.     The  court 


■■•.,■ 

.     •. 

I 

9Q9rfi 

" 


mi 

■ 

- 

i 


-3- 

sustainec  sn  objection  to  this,  .fiction  16 1  chapter  51,  Illinois 

f  tatutea,  provides  th«sti 

"The  papers,  entries  and  records  of  any  corpora t ion 
or  incorporated  association  .'^y  be  proved  by  a  copy  thereof* 
certified  under  the  hand  of  the  secretary,  clerk,  e&gshier  or 
other  keeper  of  the  eame.  If  the  corporation  or  incorporated 
associr.t ion  1*4  a  seal,  the  snme  shall  Ml  affixed  to  such 
certificate." 

Such  evidence  was  admissible  as  original  and  not  secondary.  G»i  8,*  « 
g»  a.  j  .  ■  o..  y ,«.  £gJMBU  ;~1&  I11#  372*  Mendel  v.  ,vtan  Land  Sa»«  154 
111.  177}   estate  of  HeaLea  v.  iiealca,  254  ill.  .-'.pp.  334. 

bjection  *ae  made  to  another  similar  ooeument  -  oeiend- 
ant's  exhiolt  4  for  identif iostion  -  §hieh  purported  to  be  an 
application  of  .4ana  K«  Fahey  to  the  Lincoln  "■  tional  Life  Insurance 
Company  for  insurance.  ?hia  was  a  photostatic  copy  certified  to 
by  the  secretary  of  the  corporation.  It  was  error  to  refuse  to 
admit  this  in  evidence.  It  km  also  error  to  reject  defendant's 
exhibit  5  for  identification  which  w«g  a  photostatic  copy  of  the 
medical  examination  of  mia  M*  Fancy  made  and  pxev®.rt<S   by  Lr.  Jmefe* 
This  physician  testified  thnt  when  he  hn-    examined  the  applicant 
for  insurance  in  the  Lincoln  National  Life  Insurance  Company  he 
found  a  heart  murmur  and  when  sliced  whether  or  not  this  condition 
was  chronic  replied  that  it  *m«  and  *onee  present  always  present." 
On  notion  this  answer  *.%s  erroneously  stricken* 

The  witness,  Charles  0*  Reynolds,  Wi  e   not  permittee  to 
answer  many  competent  questions  with  reference  to  the  Lincoln 
lational  Lif*?  Insur&nes  Coapany,  its  location  ^n<i   its  officers. 
Ths  *itne®8,  John  F.  Reynolds,  agent  for  the  Indianapolis  Life 
Insurance  "."osspany,  w*a  asJtots  r^hether  or  not  the  application  of 
nna  K<  ?shey  had  been  accepted  by  his  company,  n  objection  to 
this  *as  sustained*   It  MM  also  n.«ked  M  *>o  tfMtt  9*t  done  with 
the  premium  paid  by  her.    Objection  to  thie  was  sustained. 
Later  on  he  mi  permitted  to  answer  llNtl  he  had  returnee  the 
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presuiuei   to  her  sad   he  ma  then  fttiseo   if  he   wait?   '-.nysieiis&g  te 
her  iahen  he  returwea   *he  preedira*       An  objection  *-o  tMt  m 
susstaiaee,    Mm   *our*#  ruling   &&I   she  $«£eis#8»fc   :' cannot   shew 
*hat  the    te«3MHMB%t4HS  were  wi&h  her.*       !Mi  «aa  o^viouely  an 
erroneous  ruling*     *h*  avieence  wa*  :aaieriai  **o  toe  e  is  at  events 
la  her  application  t»  sefemle&t   thai  »ue  h&u  never  w-e-fen  rej#et«at 
postponed  or  limited  for  insurance  by  a*y  other  cowpaay* 

Upon  the-  eecono    trial  IJM   court  whoule:  *«»<.   asfcr&ia  a 
poini  to  keeji  out  of  She  record  evi3*n<?e  &£    Usa  £atitf  touching  her 
application©!   If  say,   for  prior   insurance  and   the  actions  of   the 
respective   coffipsaieg  uporc   such  application© ♦     ?h«  £&$%•   nought   to 
fee  disclose*  were  vit**l  to  the  itf«H«t  m&  the  <$ef#8&aa%   should  he 
permittee   to  present   it?  evidence  Bftea   this  point-     other  points 
ere  suggested »  but  we  prefer  to  b««e  our  eoaalaaitoi  upon  the 
erroneous  rulinfe  of  the   triel  court  «&  ints letted. 

the  judgment   is  reversed  smt   the   cause  remndee. 

■    LIS        .- 

.♦  Connor .   -  .  J«»   sne  ¥jstehett»  J . ,   concur* 
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CARL  *J£]?£R, 

Aopellee, 

vs. 


-" 


KLGIh,    JGLI2T   AMD  JSASTUUI 
RAILWAY  COMPAQ'S',   a  Corporation, 
Appellant. 


- 

FRO*  'SUP*-:RIGR    C00RT 
©tf  COOK    COtBSTT. 
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MJK.   JUSTICE   uATCi&TT  BHLXVHMCD  TIB  OPlifXo;*   OF   THE   COURT. 


This  is  an  appeal  "by  defendant  fro*&  a  Judgment  in  the 
MM  of  -ll2t0QQ  entered  upon  the  verdict  of  the  jury,  after  motions 
for  a  new  trial  and  in  arreat  of  Judgment  had  been  overruled,  the 
action  was  brought  under  the  federal  Employ  era*  Liability  act. 

The  declaration,  which  wae  in   two  wounte,    charged  in 
substance  tuat  on  June  29,   1980,   defendant  owned   and  operated  a 
certain  nteam  railroad  system  with  tracks,    engines,    cars    mA  yards" 
in  Joliet,    Illinois,   where  plaintiff  was  employed  as  a  switchman 
for  oars;    that  on  that  day  while  an  engine  attached  to  certain  cars 
used  in  interstate  eoiamerce  was  moving  very  elowiy,    and  while  plain* 
tiff  in  the  exercise  of  his  duty  wae  in  the  act  of  stepping  upon 
and  boarding  the  tender  of  the  engine,   the  engineer  carelesely  and 
negligently  eaused  the  upseA  of  the  engine  to  be  increased  suddenly, 
violently  and  with  a  jerk,   by  means  whereof  plaintiff  was   thrown   and 
injured.     It   further  charged  that  under  the  eireumst&nees  and  by 
reason  of  the  same  negligence,   plaintiff  slipped  and  fell   frcr,  the 
step  of  the  tender  of  the  engine  and  came  into  a  position  of  great 
peril,  being  thrown  tm&  dragged  u  >en  the  ground,  of  which  the  engi- 
neer had  or  in  the  exercise  of  due  care  would  have  had  notice,   but 
that  the  engineer  failed  to   stop   the   engine  and   tender,   tiiereby 
injuring  plaintiff  to  his  damage. 

It   is  argued   that  under   the  uncontradicted  evidence, 
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plaintiff  was  not   engaged  in  ir.irst.Ht*   eesaaerce  at   the   time  he  re* 
ceived  his   injury;    that  as  «*  matter  of  law  plstin&iff   mtflOTHH   the 
risk  of  his  injury;    that  defendant  was  not  guilty  of  negligence,   tout 
that    ;laintiif  s  injury  was   the  result  of  his  own  negligence  **nd  not 
of  any  fault  on  the  part  of  defendant. 

The  points  made  require  a  careful   examination  of  the 
facts.      Defendant  in  its  brief  exoressly  waives  any   rigist   to  rever- 
sal   for  the  purpose  of  awarding  a  new  trial,   but  aaae  for  a  revsrs&l 
with  a  finding  of  facts,   and   says  that   if   I  is  court    is  of  a  contrary 
opinion   then  defendant     requests   that  the  Jud&is-^it  be  affirmed. 

The  first  question   is,  of  course,  whether   plaintiff 

was  actually  engaged  in  the  wortc  of  interstate  NHMTM   *t  the  tisse 

he  was  injured.     If  he  was  not   *o   engaged,    then   the  act  upon  wnieh 

plaintiff  bases  his  suit  would  not  be  applicable.    (kondou  v.   \  «   ¥. 

h.  iM.  .&  it*  gui  Co. .    22»  0,   0.   1.)      The  parties  se*ss  to  be  agreed   that 

the  rule  by  which  the     question   is  to  be  determined  is  laid  down  in 

R. 
Shanks  vf    P.   L.    &  *,*Af-  .    239    9,    ••    536,   ^here  th«   court   said: 

"The  true   test  of  employment  in  such  mum   in  the  sense 
intended  is,  Was   the  employee,  at  the  %ttu«  of  the  injury,  en- 
gaged In  interstate  transportation,  or  in  «ori£  m   closely  related 
to  it  as  to  be  practically  a  pnrt  of   it?" 

The  act,  vftvii  it  does  «p?lyt   li  exclusive  of  other  re.-.edies.      Whiqagp 

iaula  AJ&MbJtos^JfaJaeU^lay^i   ^70   "•   s«    61i- 

This  court   is  also   committed   to   the  proposition  that 
whether  a  plaintiff's  intestate  was  engaged   In  interstate   commerce 
at  the  tiree  of  receiving   injuries  resulting  in  hi*  death,    is  ordina- 
rily s  TjU^ation  for   the  Jury.      It  wae  ee  held  in  ffpretaaB   I,.   &  g, 
gjggfe  v.    G...  .T,ii,y1   3y.  .Co. .    242   111.   App.    42»,    upon   the  authority  of 
Brown  v..  Ill,    Termlfia^  Jg .  .   319   111.    386;   Pennsylvania  Co.   v.   Don  at. 
239  U.   8.    50;  l\ort,h  Carolina  H..  Co.   v.  >japhar^.   252  tf.   a,    24a.      The 
same  rule  has  been  recently  stated  in  Bell*?  v,.,.irC.  >-.>.   w.  gy^   cc-lT, . 
324  111.    479. 
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itfjMflmll  contends,  however ,    tnat   %hm  Supreme  court  of 
Illinois  has  overruled  Bpile  v.    SfcwIUfa  l*J|ga»JaV    ir-  JMaaaal  jta 

(jt|t  A.  W.  ay.    C^. . .   336  III.,    56C-,  reversing  the?  saw  ease  in  249 

ill.   App.    463.      It   sal  so   argues   that  i>i.pfrtftiv&arioTIia»,  h.  .vo.   y. 

is&cjjajry.,   '-3*  ®«   •*  24a»  a»*i  t^MMHflJIBllI  Ja\s  T«  Btftffo  "'3S  «•   s*   •&• 
have  been  overruled  by  the  recent  ease  of  I...St.  i,«  j|  &  h.  .a.   Co,. 
Xt ..Allen.   276  U.   S.   165,   following  ggjj  .a...  n.  .Co.,.,  v..  ffeiah.     42  U.SI, 
303.        The  Spencer  case  i»  not   inconsistent  witu  the  fo riser  decisions 
of  our  Supreme  court.     The  court   there  stated  la   aubatunee   that  the 
facts  as   to  what  plaintiff  'a  duties  were  aad  what  he  was  doing  were 
not   in   controversy  and  that  the  question  was   "whetner  under   these 
undisputed  facts  he  was  sn&,%geti  la  interstate  eorajsurce, "     i'he  court 
held   as   a  scatter  of  law   that  plaintiff  was  not   so   engaged .      The 
oases  holding  that  if  there  is  a  controversy  as  to   eh*  facts   the 
question  is  one   lor   the  Jury,   are  not  referred  to,   and  we  can  hardly 
suppose   that  it  was   the  intention  of  the  court  to  overrule  a  long 
line  of  cases  without  referring  to   any  one  of  the®.      There  ia  of 
courser  io  quest  ion  that  in  actions  brought  under   the  federal   statute 
the  orinciples  of  the  ooreon  law  as  interpreted  and  applied  in  feint 
federal   courts  are  applicable,      lljjjtjfj  .v.   g&J&uJl  ■>■*■«■  H»  -**■«  .Co" 
324  111.   76.)     fs  do  not  regard  f .   St.,  i>».  fc  t.   .■;.   h.    iq.   y._  Alien, 
as  in  any  wiss  contrary  to   the  holding  of   the  U.    ft.    Supreme  court 
as  ths-retofore  announced.      It  appeared  in  that  case    thai   the  plain- 
tiff while  cheeking  cars  in  the  switchyards  was  struck  by  &  car 
•hunted  down   the  adjoining  track.     The  plaintiff  was   staa  Hag  in   tae 
so  sot  between  the  two  tracks,    and  the   space  was   sufficient   to   enable 
hiss,  to  keep  out  of  the  way  ©f  the  moving  cars,   although   the  danger 
in  his  work  would  have  been  lessened    if   the  space  had  been  greater. 
The  negligence  all  aged  *w   that    the  defendant  had  failed  to  maintain 
an  adeouate  space  between  the  tracks  and  to  warn  the  plaintiff  of 
the  approach  of  the  ear.      the  opinion  of  the  court  exa  ined  the 
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awidanoe   "and  held   tnat   as  a  scatter  of  law  plaintiff  assumed  the 
risk  and   that  as  a  matter  of  fact   there  w&g  n©   foundation   for  a 
finding  in  favor  of  plaintiff  and   taat   *  engineer  ing  questions"  wofcld 
not  be  left   He   the  uncertain  and  varying  opinions  of  juries," 
citing  Yu^tl.e „..¥,.  j&SJBMtfMM  ftl»«  i2a  '-♦   •*   li3®:  SSMJti^LJU^J^uJ  &a 
*«  Sa   B&n  1°9  **   ••   *7S»   ■■*  JmtfJMitta  Jltftj  fij  &i   ^«  JL»  fcpP»a«. 
135  U.   3.    554.     here,   also,   it  WQ9990F*  tn-.it   the  opinion  of  the 
court  does  not  indicate  any  intention  to  overrule  or  depart  firs* 
any  of  the  prior  decision*  of  the  court.        it   is   true  upon   this  .    as 
well  a*  other  issues  in   this  case,    that  there  is  little,    if  any, 
conflict   in   the  ewidsaios. 

Plaintiff  m  a  switchman,   59  years  of   ags,   -working  at 
the  Joliet  yarde  of   the  defendant  ceispony.      The  crew  with  which 
plaintiff  worked  consisted  of  a  foreman,  a  helper,   ari   engineer  and  a 
fireman.      Plaintiff  was  injured  at   the  Joliet  yards  about   St  SO  p. a, 
on  June  S9,  19  33.     the  yard*  consisted  of  a  syateat  of  tracks  m& 
leads  where  the  yard   tracks  diverge.     All    the  yard  tracke  were  con- 
nected with  tfea  lead,      Plaintiff  h;*d  worked  for  defendant  about   two 
years  and   sight  months ,   and  at   the   ti»e  he  was  injured -he  was 
assisting   in   a  switching  operation,   hit  daty  boing,    as  ons>  of  the 
crew,   to   follow  the   engine   and  do    the  pin  -pulling.     At   this  particu- 
lar ti»«  the  foreman  wt?nt  bask  with   the  engine   to  get   three  cars, 
and  the  plaintiff  stayed  out  on   the  lead  to  watch,      "rwo  of  the   three 
cars  to  be  moved  had  cards  on  Umh  indicating  that   they  were  to  go 
to  Rockdale,    Illinois,   and  the  third  car,  whien  was  next  to   the  en- 
gins,  was  known   as  s.  gondola  car.      It  belonged   to   the   Chesapeake  &. 
Ohio  Railway  Co.,    and  was   carded  to  go   to  Griffith,    Indiana.      This 
oar  "^aa  the  one  which  plaintiff  was  attempting  to  board  at   the   titas 
he  received  his  injury.     At   the  time  ije  was   injured  plaintiff  was 
working   in  Yard  G,   whica  was  used   for  distributing  cars  in  making 
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uo  train*  bound  out  of  Joliet,   Illinois,    to  Indiana.      It  was  th# 
custom  to  place  on  Track  3  of  Yard  C  cars  of  the  Chesapeake  I  Ohio 
Railroad  Co.,   the  Grand  Trunk  Railroad  Co.,   the  JSrie  and  Michigan 
Railroad  Co.  ,    the  Pennsylvania  Railroad  Co.  ,   the  tfartsdale  Railroad 
Co.,   «n<*,  the  Michigan  Central  Railroad  Co.,   bound   for  Griffith, 
Dyer  and  HartadsJ*,   Indiana.     The  usual  way  of  doing  the  work  was 
that   the  care  would  be  taken  first  to  Yard  D  where  they  w«re 
afterwards  made  into  trains  going  to   the  above  n?ass«d  places.     When 
th#  crew  got  a  string  of  ears  together  they  *?ould   first  put  the 
ears  in  Yard  C  on  Track  3,   ana  when  a  number  of  them  had  been 
assembled   at    that  place,    the  crew  would   take'  them  to  Yard  8  to  be 
put  into  a  train.      This  train  running  fro»  Yard  15  was  an  extra 
train  and  ran  every  niftht.     The  number  of  the  engine  used  was  Rx. 
711,   and   that  engine   in  ih«>  usual    course  of  business  would  haul 
out  of  Yard  D  on  every  night  a  train   for   ax.  .interstate  trip.      The 
train  usually  consisted  of  about   ft  0***,      ;n  the  night  on  which 
plaintiff  reoeivsd  hie  injury  the  orew  with  which  he  was  working 
bad  put  on  Track  3  in  Yard  C   five  or   six  care  which  were  bound  for 
Dyer,  Griffith  <*nd  tfartsdale;    anrf   after  the  crew  had  MMtHB elated 
some  cars  for  that  run  on  Track  3   in  Yard  C,   the  fnrwmfi  went  back 
with  the   engine  to  get  thre<?  cars,   two  of  which,   as   »lread>    stated, 
were  carded   to  Rockdale,    Illinois,    an??   the  other,   the  eepty  gondola 
ear  next  to   the  en^la®,  w*a  carded   to  Griffith,   Indiana. 

The  testimony  of  the  plaintiff  lg   to   the  effect  that 
he  knew  where  the  empty  gondola  ear  was  going  by  *h«  card  Lag  on  it; 
that   that  was  hie  business;    that   the  foreman   did  not  always  give 
orders  *h*rtb  to  switch  cars,   but   that   the  twltCth&Aia  -bhs  supposed  to 
know  by  the  cards  on   the  cars.      The  cards  were  about  4  inches  long 
and  Si  inches  wide  and  were  always  put  upon   the  aide  of  the  cars  en 
whien  the   switchman  worked  in  the  yard,   and   they  regained  on  the 
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cars  until   the  ears  arrives!  at  their  destination  in  order  that  the 
switchmen  B&gM  know  ^h«re   t©   switch   the  ear.     Plaintiff's  taati- 
mony  is  further  te  the  effect   that  the  cards  were  never  torn  off 
the  cars;    that  it  was  the   intention  that   the  gondola  ear  should  he 
switched  into  Yard  C  on  Jraci  3  by  the  switching  erew    and   that  was 
the  track  on  which  the  cars  had  b-»en  accumulated;    that  the  switching 
crew  later  in  the  evening  were  te  gt  back   to  taat  track  according 
to  their  usual   custom  and  get   the   easpty  gondola  oar  witb   the  en- 
gine #   pull  it  out   and  haul   it    to  YaxA  B;    that   if  Track   3  of  Yard 
C  was  well  filled  up,   the  crew  would   MNMtl&fti  Mtk«  two   trips. 

It  appears  frost  the  report  sade  by  the  conductor  of 
train  ao.  .Kx.    ?11  that  en  June  29,  **£$,    tnis  train  left   Joliot, 
Illinois,   at  11:15  p.   m. ,   carrying  tnre*   empty  gondola  cars  of   the 
Chesapeake  and  Ohio  aailroad  Co. ,   and   w>at   the  final   destination 
of  the  cars  was  Griffith,    Indiana.      It   further  appears  irosi  the 
"Daily  interchange  report  of  cars*   freia  the  defend salt  company  to 
the  Chesapeake  and  Ohio  Company  at  ^rirflth,   Indiana,    that  Taggart, 
the  agent  at  Griffith,   on   June  30,  1939,  h«d  receipted   for   these 
three  empty  gondola  cars. 

We  hawe  been  cited   to  a  large  nuts  tor  of  eases  supposed 
by  the  parties  to  fee  analogous  tc   this  one,    sosa  of  which   it  is 
claimed   tenr'   to   show  that   the   proof  was   suff&eient   to   establish 
the  fact   that  plaintiff  was  eng»*£ed  in  work  which  might  properly 
be  describee"   us  interstate  coisjseree,   and  o  there  which  it   ia  claimed 
show  the  contrary.     A  review  of  these  cases  would  require  unneces- 
sary labor  *in&  be   quite  without   v-»lue  as  far  as   the   decision  of   the 
present  cas«*   Ifl    concerned.      The    avi-i  erica  given,  by  plaintiff  ia 
direct,   and   it  is  corroborated  by  the  eirouKt®t-.aitial   evidence  tend- 
in"  to   »how  thmt  the  particular  ear  in  connection  with  which  he 
received  his  injury  did  Is   fa#t  state*  the   interstate  ^eva&ent  which 
his  direct   evidence   tended   to   show    it  w»e   about   to  make. 
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She  gift  of  defendant  'e  wKfpaumt  appears   to  fee  that   the 
record  do 90  not  show  a  predetermined  interstate  isiove^ent;  nor  does 
It  show  that  the  particular  car  in  question  loft  Joliet  Tor  Grif- 
fith ©n  tne  night  of  July  29,  1929,   or  for  any  other  point,  nor 
that  it  arrived   there  ta*  next  day  or  at  any  oth«?r    t..U-;«  in   the 
futuro,  nor  where  the  cars  ease  fr©&  that  ®ade  up  So.   .&*..   711  tho 
night  of  the  accident  or  on  any  other  occasion;    that  there  is  an 
absenee  of  proof  of  order®  to  take  the  particular  car  from  Yard  G 
to  Yard  M  later  in  the  evening;    that   the  rooord  does  not   aho**  that 
plaintiff  wag  in   fact  -'orbing  under  orders  cf  the  fere&u&n;    that 
there  were  no  order*  fro©,  the  yard-waster  regarding  any  switching 
movements  to  be  ciade  in  Yard  2)ffro«  Yard  C  to  Yard  £,  oi~  fresa  Yard 
5  into   extra  711,     Defer. riant  points  out   that  the  evidence   shows 
without   conflict  that   the  particular   car   caiae  fro.:,  the  repair   track 
©n  that  evening,   MM   II  is  ©oauplaincd   that    there  ia  no   evidence  in 
the  record  of  what  repairs  were  made,  how  lon{,,  the   car  was  on   the 
repair  track,   that  an  interstate  journey  was  temporarily  interrupted., 
who  placed   the  car*,    on  tue  side  of  the   car,   when  it  waa   90  placed, 
whether  tue  person  wuo  placed  it    tn**reon  had   authority  to  direct 
its  MlTlllWtt  outside   th«   atate  of  Illinois.      Defendants  contcnia 
ouch  authority  to   direct  ouch  a  movement  ai^t  come  only  froa  the 
yardisaeter.      in  snort,   defendant   oontonds   Hurt   the  real   test  of  m 
interstate  aovsaent   is  whether  the  car  had  cots&enecd  a  predetermined 
later  state  Hsovesuent,   and   that   if  t'his  question  cannot  be  answered 
in   the  affirmative  frons  the  evidence,    the  jury  in  ite  verdict  can 
not   supply  the  deficiency,      it   ia  sai-i   thltt  the  inference  that 
this  car  was  actually  «oved  fro&  Joliet,   Illinois,    to  urifs'itn, 
Indiana,   is  bas«d,   first,  upon   the  f&ummpt  i  .u  that  the  usual 
custom  of  transferring    the   cars   fross  lard  C   to  Yard   D  was   followed, 
and,   secondly,   upon  ftfco  preauii.pt ion   that   the  oars  in  Yard  2>  were 
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actually  taken  to  Glrffith,   indicia,  on   the  evening  in  question, 
thus  baaing  a  presumption  u- on  »  presumption,  vesica  is  not  permis- 
sible on   the   authority  of  HdflM  .u-el-J^it;  ixi8.>o,   v.   Serlsqh,  1&5 
ill.    $25. 

Th*  f**ot,   boweTer,    that   this   train  left   Jollet   on   the 
night  ©f  the  accident   004   thut  it  »«4«  the   crip  to  Griffith,    Indiana, 
is  not  b  *eed  upon  a  presu&ption.      it  is  e.»sGd  upon  the  official  re- 
ports e>'  the  employees  of  the  defendant  oesp&ay  whose  duty  it  **» 
to  sake  eueh  reports.      It  is  probably  true,    considering  the  evi- 
dence ail   in   -til,    th**t   such  case   is  not  proved  as  eight   easily 
have  been  proved  by  lefeuiant  who  was  in  ooBeession  of  practically 
all   the  direct   evidance  bearing  upon  in*  Mnrsmettti  of  the  different 
ear*  and   trains.     A»  defendant   agates,    t&e  *vid<snee   is  uncontradicted, 
and  the  ealy  evidence  offered  on   tuis  ooint  ee«ss  to  have  been   sub- 
■titled  in  be-imlf  of  plaintiff.      The  record   dose  not  disclose  any 
attempt  en   the  part  of  deferment   to   clarify  the  facts  bearing  on 
this  point.      it   is   apparent   that   th*re   ig  mueft  evidence  which  would 
have  »ad«  this  fcattfer   entirely   clear,   but    it  was  all    in  the  poea- 
cssion  end  control  of  defendant  end  vu  not  pr-dueed.      defendant 
J&ay  not  escape   the   inference  »)iio.;»  ...rioes   frost  the  failure  to  pre- 
duce  this  evlJenee.     This  court  held  in  Mattocks  v.  _uTi  *  a.  By.    Cp.^. 
137  111.   App.    529,    toat   Uie  tags   sand  lettering  on   cars  mijtht  be   suf- 
ficient when   cansidered  with  other  evidence   to  <aak<*   a  prj,ag  f^cjjf 
case  for  a  pl:i-ns.iff  tfeet   Ike  train  upon  nfaleh  lie  worked  tae  engaged 
in  interstate  cosher  e«,    mad   the   rule   do»s  not   seem  unreason  Bible, 
especially  -*a*re,    as  here,    there  «as   testimony  t*mdin.;   to    slurs   tnat 
it  sas  the  usu.'il   mnA   customary  nann»r  in  whicn  the   la&tediate  uee 
to  waicn   the  car  was  to   be  put  tffes   indicate;*   to   th*  tsjaployee.     We 
hold  the  evidence  in  %hii  ease  w&g  pr i;«?&  f aclj|  suff  i«i«nt   to   sho*r 
that   the  oar   in  connection   with  which  plaintiff  received  his  in -jury 
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at  that   liac  in  use  in   interstate  rcw.      At  least   the 

evidence  9si   such  as  to  Justify  the   sufe-vission  of  the  question 
to  the  Jury, 

,  The  next  contention  of    Lwfand&Bt   is   that  plaintiff 

assumed   the  risk  of  hie  Injury.      As     in  the  first  point  so  on   fthll 
defendant  argues  as  a  matter  of  law   that   the   risk  was  assumed  by 
plaintiff.    The  facts  which   the  Jury  sight  reasonably  Bacva  found 
from;   the  evidence  are  that   *ft*r   certain  oth-x   swi toning  work  on 
the  evening  In  question,    the  foreman  of  the  crew  @%i  \   the  crew 
should  go   to   the  airline  and  &e>t  these  three  cars.     Plaintiff  did. 
not  go  with  them  hut   stayed  en   the  lead  to  watch  tm&   await   their 
return.      The  crew  came  back  witkt   the  three  cars.     Xhe  two  rear 
ears,   which  were  carded   for  Kockdale,   llliiiois,  were   switched   to 
Track   5,   Yard  A.      The  oar  which  was  carded   for  Griffith,   Indiana, 
was  intended  to  he   "kicked"   into  Yard  0  m&  on  Track  3.      The  other 
oars,   -which  were  intended   to  make   the  Interstate  run,  were  on  that 
track. 

At   the   tlflM  of  the   accident    to  plaintiff,    the  crew  m  s 
on   a  track  shier,  was  called  the  old  main  line.      There  was  a  puzzle 
•witch  about  ISO  feet   south  of   the  Jackson   street  viaduct,    land  it 
was   at   that  pint    that   plaintiff  received  his   injury.      Plaintiff 
gave  the  engineer  a  signal    to  go  over   the  puzzle   switch  und  line 
it  up   for  the  lead  in  G  yard,   m&nipul    tin?    the  tr ticks  «ith   two 
levers.      The   engine  was   south  of  Bin  an  I  was  headed   toward  the 
south.      There   *as  a  tender  on  the  rear  end  of  the   engine  and  north 
of  that  was   the  gondola  car.      The  engine  was  fraaifrlug  notJth,      The 
gondola  oar  was   35  feet   south  of  plaintiff.     Plaintiff  testifies 
that  h»  walked   up  tc    the  rear  end   of   tnat   car;    that  he  had  not   yet 
given  the  signal   to   the   engineer.     When  he  cease   to   the  back  end  of 
the  car,  he  had  his  la>cp  with   t&e  bell  on   top,    and  he  gave  the 
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signal    to  back   up,    throwing   the  laa*p   across  His  head,      >ie  was  on 
the  right  hand   sido,   the   engineer's  side,   looking   the  way  the 
engine  was  going.      The   mmtftlflltfl"  responded    to   th«  signal  and 
started  to  back  up.     Plaintiff  kept  walking  south  toward  the  en- 
gine and  walktsd   to   the  poiiit  of  the  car  that  was  altft«hed  to  the 
engine.      Bit  duty  was  to  get  on  the  footboard  of  the   engine  as 
it   came  to  hi&,   and   then  he  woul '  rid«s   to   a  point  wkoar*   the  engine 
foresaan  would   give  aim  a  eign   to  get  off   and   gilM    the   oar  a  start 
which  would  roll   it   into   the  track  by  its  own  inn tm film       $hen  the 
e^uth  end  of  t.ae  car  Oot   to  a  1st  it  was  asoving  about   Jfour  mile®  an 
hour.     Ktf  says: 

*1  went   to  get    the   footboard,    I   got    the  rung  oi    the   coal 
ear  with   the  left  hand.      As  I   did  than,  he   suddenly  increased 
the   speed.      The   engineer  increased  his    speed,      that  %  ado  my 
foot  miss   the  footboard   and  lit  feaofe   oi    it.      By  missing   the 
footboard   I   eaugJat  on  with  jay  ar«,   threw  ae  off  tsy  feet   en- 
tirely and.  I  had  to  drag.     I   got   the  run  oi'  the  coal   car  and 
the  engineer  suddenly  increased  his  soe«d  as  I  got  my  foot  over 
to  get   the  footboard  and  went  b*ok  of  it  an.-i  the  Jerk  threw  me 
off  both  my  feet  and  dragged  M«      It  threw  ate  off  asy  balalMiNl 
so  I  lost  ray  foothold,*'* 

Then  I  was  dragged.      At   the  thus  1   tried  to  get  on  there 
and  fell   1  was  40  feet   froia  ths   ce>  ter  oi'  the  pus^le   switch,      I 
was   dragged   to    the  middle  oi'    the    switch   as  near    as   X    can    say. 
I  had  held  with  my  left  hand  on   the  rung  oi'  the  gondola.     Wnlle 
1  was  dragged  my  right   foot  git   all  bruised  up.      When  we  got   to 
the  ousels  switch  my  tees  caught   on   MMothittg  and  jerked  *&y 
hand  loose. " 

Ki  further  testified  that  the  a&etl  of  the  ten  dor  ran  over  his 

leg;   that  when   the  engine  stooped  he  was  lying   rl&ht  below  the 

back  window  of  the  cab;    that  the  tender  was  then  north  of  him; 

that   it  was  about   25  feet  long;    that  he  was  lying  about   a  or  9 

feet  from  *MCPf   the   engine  and  tender  were   coupled  together;    that 

there  was  north  of  h.i»  35  feet  of  the  tender  and  8  or  I  feet  rf 

tho   cab   oi'   the   ORgiMK*     he  was   takers    to   the  hospital   and  his  left 

leg  was  aiaoutated.     He  also  sustain*?'!  injuries   to  his  right  foot 

and  was  in  other  ways  cut    mA  hruised. 

Ihe  parties   see&   to   agree   that  the  rule  applicable  to 

assumed   risk    is  stated   in    *..  at.   L,.  &  W,      .   ,.Uo.    v.    Allen.    9H   &*••• 
165,   where   the  court   saidz 
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•The   plaintiff   cannot  recover  in   the*  absence  of  Wfti|[lltfiiai 
on  the  part  of  defendant.     aeaboara  Air  Line  v.  Hor.ton.~a33  9,    1* 
492,   502.      And.,   except   as   specified   in   sec.    4  oi'  the  net,    the 
employe  assumes  the  ordinary   risks  of  nia  asiployisant  and,   when 
obvious  or   fully  known   and  appreciated  by  feUtatj    the   ex triors in  :*ry 
risks  mm)    those  due   to  mitgiWW  of  kit   employer  arid  fellow 
employees.     Bci,.^  ,y..  Pcnns^vstnia,  u...  h.    CqiT .   345   I.   S.   441, 
445;   Cn«a.   QjBil  ^y«    y*  ^.i.jcac.   271  a,   S.   21  a.      if,  upon  an 
examination  of  the  record  it  is  found  taat  as  a  setter  of  l»w 
toe  evidence   is  not   sufficient  to   sustain  the  eeseniial   find* 
ings  of  faet,    the  Judgment  will  be  reverse*,      C,  >.  J  ,;>%*.  1% 
Hjr.^iiO.    v.    Coo^an,    S71    U.    S.    472,    474.* 

the  assumption  of  a  risk   is  an  affirmative  defense. 

The  burden  of  proving  thai  an  employee  assumes?,    Hm  risk  is  on 

defendant*      (Roberts'  Federal  i-iabiiity  of  Carriers,   2nd  ed.,   vol. 

2,    see,   1021;    a.   &  fc,    By..   Co.    v.    fcsrse.    239   0,    8.    576;    Davis  v,.. 

C£ane,,   1??  F«d.    (2nd)    35t>.)      In  Chesapeake  .'•,  .ftftlo  hy.   Co.   v.   binder,. 

23  i"ed.    (3nd)    794,   it  was   said; 

*#*a    in  order   to   Justify   a  directed  verdict   f*ir   the  defendant 
on  that  ground   the  evidence  tending  to   show  such  assumption 
»ust  be   olear   and   unaentradi  oted,  ** 

fhe  reasonableness  of   the   rule  of  MOtOMti   risk  bias 
been  questioned  by  sorae  courts,   (Hull   v.  .Dav.eno.ort.   9%  «tteh.   16; 
Base,  ,v.  ._&\.    gj  .A;  8.    ttiuJUJtea  St««   lQ7  **■»•    WO)  i    but   in  view 
of  the  fact    tnat   the  defense  of  attuned  risk  MOM  to  be  preserved 
by  the  statute  under  •feitti  this   suit   is  brou&ht,  we  need,  not   in- 
quire into   the  Kierits  of   these  contentions,      i'he  further  f?*ct, 
however,    that   the  statute  disallows  contributory  fttgligoaei  as  & 
defense  Biakes  it  quite  necessary  to   carefully  •sanlat   the  cases, 
some  of  which  fail   t©  recognise  the  fundamental  distinction  between 
the  defense  of  assumed   risk  and    that  of  contributory  negligence. 

Defendant  argues  tnat  plaintiff  aesuesM  tne  risk,   uopn 
two   theories:      first,    that  *  servant   employed  as  a  brakes**)?  t'$r  a 
carrier  in  the  discharge  of  his  duties  is  accustosied   and  required  to 
board  moving  trains;    that   ex;.>*ri  <*noed  mm  now  under  strand  m$  appre- 
ciate the  dangers  arising  tnerefrom  tatd  assume  the  risk  m  incident 
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to   their  easployifcent.     .Defendant   says  that  plaintiff  wae  the  only 
person  directing  the  *oves*ent  of  the   engine  at  the   time  of  the 
accident;    that  plaintiff  knew  when  he  gave  the  order   to  back  up 
that  the  engineer  would  respond  te   the   signal   raid  knew  that  if  he 

■kissed  his  footing  on   the   footboard  of  the  tender  an  injury  to 

A 
him  would  probably  Result,    and   that   this  was  an  ordinary  risk  of 

hi  a  ■TD'lljfiiiHlll   that  he  assumed  as  a  seattsr  of  lew.      iieeondly„  defendant 
•aye  that  plaintiff  tried  to     get  on  the  moving  tender  of  the  engine 
by  placing  his  left  hand  on  tne  handle  of  the  gondola  ear  said  hie 
right  foot  on   the  tender;    that  this  way  of  boarding   the  car  create! 
additional   dangers;    that    this  WLmtiQT  of  boarding   the  ear  was  plain- 
tiff'»  own  selection  and   that  by  that   selection  he  ae&tsaea'   the 
risk.      It  is   said  that  this  manner  of  getting  e«  the  oar  was  more 
than  aere  ne&lifeence  -   it  w&a   the   creation   of  an   additional  ha»ard 
and  needlessly  created  a  ris&  of  injury;    that  the  particular  man- 
ner  in  which  plaint  iff  boarded   the  oar  created   a  new  hasard  and  an 
•extraordinary  risk,*   the  dangers  of  which  obviously  sere  or  should 
have  been  fully  known  and  appreciated  by  plaintiff,    -and   that  this 
bars  recovery  as  a  Batter  of  law. 

The  reply  to  the  first  contention  is  that  it  disregards 
a  xsateriftl   fact  which   the  evidence  tended  to   show,  na^-siy,   that  the 
increase  of   the  speed  of  the  <>aigine  was  sudden   ana'  accompanied  with 
a  jerk.      It   ie  true   that   the  evidence  Is  conflicting  upon   this 
point,  but   itf Mint  has  expressly  waived   its  right  to  have  this 
court  determine   the  question  of  preponderance  ehieh,    if  la   its 
favor,  would   otherwise  require  ut   to  reverse  the  judgment.     Plain- 
tiff,  It   is   true,   is  an  interested   witness,   but  we  have  no  right  t© 
disregard  his  testimony  on   that  account,   and  in  particular  is  this 
true  in  view  of  the  undisputed   evidence  as  to   the  distance  which 
the  car  travelled  after  plaintiff  fell,   together  with  the  conflicts 
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evidence  of  expert*  who   t  <**tifi*d   for  the  respective  parties  as   to 
the  tiae  In  which  the  tr&in  sight  have  bean  stopped.      Hue  first 

theory  therefore  cannot   be   accepted. 

the  seeentf   theory  ignores     the  distinction  that  the 
statute  recognizes  between  contributory  negligence  and  assumed 
risk.      This  distinction  was   recognised  by  tiie  ecurts   prior   to   the 
enactment  of  this   statute.      IflMBMMJitJEa  ffe.fiy,3li»nd  £a    la   JUBU  *•.«. 
*fo»  Jis>«  9g  *"*"*•   a§3*»   Bla  -^uls,  SMBted  V6,r  v«. -Mi ll.tr,..  126  Fed. 
«*5;  Base  v.  x.   s.   P.   ft  ,s.   s.  ».   it.  n.    Go..   107  Mini*.    MO.)     the 
distinction  under  the  statute  was  first  clearly  pointed  out  in 
8eab.oar.fjl  Air  line  V.  .iiortjpjP.    233  u,    S.    492.      In   that  case   the   plain- 
tiff was  an   engineer  in   charge  of  defendant's   engine  which  w»« 
equipped  with  a  device  »n8«n  as  a  Bueiiner  water  gauge.     This  gauge 
should  have  been  provided  with  a  guard  glass  ae  a  part,  of  its  usual 
equipment.      Plaintiff     was  experienced  and  knew   that  this  guard  waa 
absent  and  knew  the  function  w.ieh   it  was  intended  to  perform.     He 
reported  the  defect  to   the  roundhouse  foreman,  who   iftid  th^re  were 
n©  gumrde  in   etock  but   such  a  guard  woul^  be  sent  for  and   that    in 
the  Meantime  plaintiff  should   run   the  engine  without  one.      Plaintiff 
did  so  and   the  gauge   exploded,   fragments  of   the  *1h«s   striking 
plaintiff  in   the  face  and  injuring  him.      Upon  suit  he  obtained  a 
substantial   Judgment.      It  was  argued  upon  appeal   that  plaintiff 
assumed  the  risk,   and   the  court  held  that  the  legislative  intent 
under  the  Smployers*  Liability  aet  waa   that  assumption  of  risk 
should  in   all   cases  not  enumerated  as  being  excepted   therefrom, 
have   its   former   effeet   as   a  complete  bar   to   the   action;    that   ib* 
distinction  between  assumption  of    risk  and  contributory  negligence 
was  recognised  by  the   statute;    that  the  distinction  was  simple, 
although  sometimes  overlooked:    that   contributory  negligence  included 
the  notion  pf  some  fault  or  breach  of  duty  on  the  part  of  the  employ 
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while  the  assumption  of  risk,   even    though  th&  risk  wain  obvious, 
might  be  free   froth  any  suggestion  of  fault  of  the  employee;   that 

the  dangers  which  were  normally  &nd  necessarily  incident  to  the 

occupation  wore  presumably  taken   into  account   in   fixing  the  rate 

of  wages  and  were  therefore  assumed  lay  the   employes,   but  that 

risks  not  naturally  incident   to   the  occupation  might   arise  out  of 

the   failure  of  the  employer   to   exercise  Jus  care  as  to  providing 

a  safe  place  of  work  eat  suitable  &nd   safe  appliances  for  the 

work;   that   much  were  not   assumed  unless   so  obvious  that  a  prudent 

person  would  have  observed  and  appreciated  them. 

The  result  of  the  freabnard  ftir.  k&£&  vt   ^ortqn  case  Hs4 

subseau^nt  cases,    is  well   summed  up  in  Roberts'   Federal  Liabilities 

of  Carriers,   vol.    8,   Bnd   ed.,    sec.    831,   p.   1606,  where  the  author 

says:        "She  nature  and   elements  of  the  doctrine  of  aseusiption 
of  risk,    as  applied   to   interstate   employees  of  interstate 
carriers  under  the  federal  act,  have  been  well  established  in 
a  series  of  controlling  decisions  by  the  United    States  Supreme 
Court,      the  risks  are  of  two  kinds,   ordinary   and   extraordinary. 
Ordinary  risks  are  those  that  are  normally  Incident  to   the  occu- 
pation  in  which  an   employee  voluntarily  engar.es.      ^n  employee  is 
conclusively  presumed  to  have  knowledge  of  such  risks   MMI  as- 
sumes injuries   arising  therefrom,      iiueh  ordinary  risk®  eyre  as- 
sumed by  an  employee  whether  he  is  actually  MKsJrs  of  Hum  or 
not;    for  the  dangers  and  rleiss  that  are  nerually  or  necessarily 
incident   to  his  occupation  ar«  presumably  taken  into  account  in 
fixing  the  rate  of  wages.     But  risks  of  another   sort,  not 
naturally  incident  to  the  occupation,  may  arise  out  of  the 
failure  of  the  carrier  tc  eaercia*  due  care  with  respect  to 
providing  a  safe  place  of  rork  and  suitable  and   safe  appliances 
for   the  work.      'Ihese  are  known  m  extraordinary  risks.     An  em- 
ploys* has  the   right  to  aasuac   that  his  employer  has  exercised 
due  care  for  hie   safety,     iie  is  net  to  be  treated  as  assuming 
these  extraordinary  risks  arising  from  defects  due  to  the  neg- 
ligence of  the  employer  unless  he  has  knowledge  of  them  m&  the 
danger  arising  therefrom,   or  unless  the  risk   and   danger  are  so 
obvious  that  an  ordinarily  prudent  person  under  similar  uircuffii- 
stances  would  have  known  the  risk  and  appreciated   the  danger 
arising  therefrom,* 

the  particular  oases  upon  which  def ttBdtt&t  relies  do 
not  sustain  the  rule  for  which  it  contends,  in  taxes,  ft  Ohip  ftyT 
c.9.«,  y,t„  BJWsj  ptl  ^*  ••  *!*,  a  section  foreman,  experienced,  was 
required  in  the  course  of  his  duties  to  go  ever  a  track  and  keep 
it  in  repair.     He  used  a  velocipede*  that  fitted   the  rails  and 
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was  propelled  by  his  feet,   and  he  had  obtained  permission  to  ua* 
the  machine  also  in  going  to  his  work  fros*  his  house  over  a  part  of 
the  track  in  hi*  charge.      He   started  frow  hi*  house  as  usual  and 
five  minutes  later  wae  overtaken  by  a  train  and  killed.     He  had 
instructed  hie  own  uen  when  on   duty   that   each  smut  rely  on  his  own 
watchfulness  srmd  keep  out   of  the  way  of  danger.      The   court  held 
that   the  permission  to  uee   the  velocipede   aid  not   increase  the 
obligation  of  the  defendant   and  that   the   same  only  extended   the 
ordinary  rights   and  the  usual   risks. 

In  Gulf,,  liobAM,  |  Northern  K.  fi|t   Qo._  v.   galls.   278 
U,    3.    455,  plaintiff,  a  brakeu&an,   after  he  had   thrown   a  switch, 
ran       to  a  train  wnieh  was  moving  at  ten  alias  an  hour,   caught  a 
grab-iron,  but  turned  his  foot  on  a  piece  of  coal   and  ws*e  thrown 
to   the  ground   and  injured.      Plaintiff  testified    that   as  he  went 
down   the   engine  gave  an  unusual   jerk.      There  «aa  no   evidence   that 
the   engineer  knew  that  the  plaintiff  was  on  the  train  or  in  a 
situation  wh«re  a  jerk  would  be  dangerous   to  hia.      Sfctt  court  st&id 
that  plaintiff's  statement  about   the  unusual  jerk  was  a  nere  con- 
jecture and  the  jud,;jaent  wae  reversed. 

In    Chesapeake t.&.  Chic  hy.    Cc.    T,   Laitqh.    276   U.    ft,    429, 
it  wae  held   that  a  locomotive  engineer  assumed  the  risk  of  being- 
struck  by     a  sail   train  or  a  sack  hacking  froti  It.      Tikis  decision 
wae  based  on  3ou^h?rn._J'f::cniflc  >c,   v.   Berkshire.  254  U.   ft,   415. 
In  X.   &t.  1.   |  f.  R.   B.   Co.  v.  Alien.   276  II,   ft.   165,   it  was  held 
that  a  plaintiff,   who  was   struck  by  a  car   shunted   tftmn   the  track 
next   to  that  on  which  he  was  standing,  while-  checking  cart  in  a 
switching  yard  at   night   and  knowing  that   switching  was  being  dene, 
could  not  recover  because  he  had   a«sui««<3   the  risk.      In  P.,  _L»   |  g . 
fe»-A*   ^°*   *»   tjaske,   279   B,    3.    7,   an  employee  alighting  in  the   -?ark 
from  an  engine,   fell  into  a  ditch,  with  which  he  hud  long  been 
familiar,  and   it  was  held   Butt  he  could  not  recover  because  the 
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railroad  coarpany  rraa  not  guilty  of  negligence  and  because  he  had 

aesuaed  the  riak. 

SIMM   cases   nYa  all   distinguishable   tta»   fchia  one   in 

that    in  each  of   thae  the   «mplcyee  continued  in  his   employment  with 

full  knowledge  of  the  ria^i  and  dsueger  to  which  he  was  exposed, 

while  here,   if  wc  accept  the  evidence  of  pi^ntiff  (as  under   the 

request  of  def enfant  wu  are  required  to  do),   then   tne  risk  caused 

"by  a  suicjen  increase  in  speed  and  jer*  of   the  engine  was  not.  a 

risk  of  which  hs  had  ©r   could  have  had  knowledge   in   tittO  to 

prevent  the   injury  he  received;   nor  did  he  have  knowledge,  nor 

eould  he  in   the  exercise  of  ordinary  care  have  had     knowledge, 

that  after  he  fell  the  engineer  would  neglect  %o  stop  the  train 

or  fall   to  use  due  diligence   to   stop  it   and   tnat  it  would  drag  hin 

for  a  considerable  distance.     3>or,   in   our  opinion,    la   there  any 

nerit  in  the  contention  that  by  attempting  to  get  upon  the    lender 

©f  the  engine,   plaintiff  proceeded  tc   board  it  it    an  improper  way, 

thus  creating   ux  extraordinary  risk  which  he-  would  aauuise.      In  the 

first  pi*ce,    there  is  no  basis  in  the  evidence  fox   a  finding   that 

plaintiff  wass  negligent  in  this  respect,   and,   in   the   second  ;;-lace, 

if  sueh  evidence  wee  in  the  record,  we  are   precluded  by  the  ter&a 

of  the  statute  fl>n  considering  it  as  a  cengficic  bar  tc   the  action. 

It  was  only  contributory  negligence,   a  natter  Which  the  jury  Blight 

take  into   consideration  in  reducing  the  amount  ©f  damages  recovered. 

What  we  have  already   naid  we   think  disposes  of  the 
further  contentions  that  defendant  was  not  negligent   and   that  the 

negligence  of  plaintiff  was  the   solo  «uid  only  cause  of  the  injury 
which  he  sustained.      There   ia  evidence  in  the   record  froia  which  a 
jury  could  reasonably  find  for  plaintiff  with  reference  to  all   these,* 
contentions,   and  while  ordinarily   it  is   the  practice  of  this  court 
to  weigh  this   evidence  and!  reverse  th  ease  the  verdict   and  judgnent 
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are  clearly  and  manifestly  sag&insit  the  weight  of  it,  that  point  is 
net  only  net  made  by  defendant,  but  it  has  been  expressly  waived 
with  the  request  that  we  consider  the  points  merely  as  matters  of 
law.   >\roi>.;  that  standpoint,  we  find  no  error  in  the  record  which 
would  require  a  reversal,  and  the  $W&gw&H%   of  the  trial  court 
is  therefore  affirmed. 

AjrvxKKsa, 

O'Connor,  P,   J.,   and  fceBurely,   .J.,   concur. 
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WOILK  il   IS1   ftaSl  OF   iLLIBQia.^..,. JJ 

Defendant   in  ifrror,   -•■■•'f\ 

)  V  8HR0R  xo  auiaciPAL  coup.^' 

TKRKESCK   BRUGGAK,  ) 

Plaintiff  In  Error.        )  ,  ,  i.  w3 


MB,    JUSTlCS  JiATCKXTt  DELIVERED  tHK  OPtKlOB  0*  THK   C,  .       . 

By  this  writ  defendant  Malta  to  reverse   an  order  en- 
tered January  14,   1931,   toy  which  he  was   found   guilty  oi'  contempt 
of  court  and   sentenced  to   jail  for  a  tersu  of  one  year,     The  pro- 
ceeding,   so   far  aa  the  record  dlacloBea,   began  IfMlPWT  7,  1930, 
when  an  order  was  entered  giving  "Joseph  ideating*1  leave  to   file  & 
petition  charging  defendant  with  contempt   wt  court,   ■  Q«  the  same 
day  a  petition  wags  filed  and  an  order  e.--tered  that  defen-^.uu, 
Torrance  Druggan,   show  cause  why  he  should  not  fee  punished     for 
euch  crime.      The  petition  was  signed,    "John  A.    Sanson,  8tat«*a 
Attorney,  By  Harry  0.   Bitohburne  i  James  Brown,  Aasiatant    .State's 
Attorneys,"     The  verification  ia  by  Joseph  Keating  who   swears   that 
he  has  read  the  petition   "by  him  subscribed; "   that  fete  knows  the 
contents  thereof,   Ml  he  *verily  believes    the  aai&a   fc«  be    true.* 

On  the   MM  day  an   att;.:-ch»4nt   issued  directed  to  the 

bailiff  which  has,  however,   not  been  returned.      Deoesberd,  1930, 

Druggan  gave  bond  in   the  Buna  of  #5,000,   and  Deeejaber  lath  made  a 

motion  to  quash  the  petition  an*  for  his  discharge,  which  was 

overruled.     December  ISth  he  filed  his  answer  to  th»  rule.     It 

was  in  writing  Ml   the  verification  in  due  form,    stating: 

***   that  he  has  read  the  foregoing  answer  subscribed  by  his,  and 
knows  the  contents   thereof  anrt  hue  knowledge  of  all   of  the 
facts   Ml    MM   %lM   Mil   answer   ia   true,    exoeot  a®   to   such  saat- 
ters   therein   eftcrasely  stated    to   fee  upon   infor&ntlon  and  be- 
lief,  and   that   *»e    to  such  matt  era  he  believes?  Mil   »nswer  to 
be  true." 

2 'he   errors  assigned    and   argued  relate  (  Ify   to   the 
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alleged  insufficiency  oi"  the  petition  or  information,   mnd  (2)   to 
the  sufficiency  or  insufficiency  oi"  the  answer. 

It   li  urged   that  the  petition  was  not  filed  by  leave 
of  court,  which  would  It  IB  to  be  necessary  in   such  oaaos.     { ji».e.rbv 
JiJfclaMBU   eto.frH.   Co..    51  Colo.    8S;   116  i*ac.   180.)     It  is  true 
that  the  l<*ave  given  was  to  Joseph  Seating,  while   the  petition 
actually  filed  was  that  of  Swanson  as  state's  attorney,      iiowever, 
the  petition  of  Swanaon  was  verified  by  mating,   and  w#  think  this 
suet  be  held  to  be  sufficient  in  the  abae**ee  of  some  specific  ob- 
jection in  the  trial   court.     1'he  motion  to  quash  sees&s  to  have 
been  only  general  in  its  nature. 

A  more  serious  objection  is  raised  by  the  contention 
that  the  information  was  defective  in  trial  it  was  not  properly 
verified.     The  authorities  seea  to  hold  that  a  verification  upon 
*®re  belief,   as  was   this.   Is  insufficient  in  casus®  of  this 
character,      it   is  so  held  in  frajrrlay.  Xhe  People.   7©  111.    274. 
the  leading  authority  as   to  the  necessity  of  en  afiidavit   in   such 
oases  is  The  revolt  v..  .l'larfcif   SfiG  111.,   160,  where  the  author  1  tie* 
are  reviewed.      The  court  there  held  an  act  ©f  the  legislature  -un- 
constitutional  which  permitted  warrants  to   issue  without  an  affi- 
davit  la   form  which,  if   the  affidavit  was  false,  would   subject   the 
party  s»a*ring  sasi©   to  prosecution   for  perjury,      xhe  court  quoted 
from  layers  v.   Vho  People.  67  111.    SG3: 

"If  informations   could  be  filed,  upon  watch  a  warrant  for 
arrest  s&ay  issue  wituout   affidavit  the  door  would  bs  opened   to 
intolerable  abuses." 

ln  I'he  People  v.   keverlnaaau,*.   513  111.   471,  a  case 
which,   like  this,  was  for  contempt  of  court,   the  opinion  states: 

"On  the  question  whetaer  or  not  it  was  incumbent  on  the 
State  to  have  the  information  verified  by  affidavit,  we  are  of 
the  opinion  that  such  was  necessary  under  the  decision  of  this 
court  in  feople  vT  Oiark,  280  111.  160,  and  that  le  so  whether 
the  information  was  filed  by  the  Attorney  Sen  oral,  the  state's 
Attorney,   or  any  of   their   deputies  acting   for   them." 
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In  that   ease,  however,    it  was  held  »leo  that   the  objection  to   the 
information  was  made   too  l&te  by  defendant  because  it   essse   alter 
pleading  or   answering  t;..«  infer  nation  and    chat  the  defect  was 
thereby  waived.      Io   the   MM  effect  are  r>oole   v.   IJuyyoJonc^.   337 
111.   636,   and  People  v.   'A'e»t.bro.ofr,s.   242  ill.   A#a«   SSB«      Bet  ttftt* 
relies  on  Q ann exy  ,  v.  J ao ol e a  127  111.  Ape.    526,   affiraed  in  225 
111.    82,  but  an   exa&ittatlMi  of  the  opi&ion  in  that  case  discloses 
that   the  proceeding  while  in  form  for   contempt  was  of  a  different 
nature  fr©&  that  disclosed  by  this   record  sad  was  as  a  s&tter  of 
faet  based  upon   several   affidavits  M  *«12   as  &  petition,    so   that 
the  verification  of  the  petition  was  held  B»t   MS«B%ia&a      as  the 
defect  here  appears  u;>on  the  face  of  the  petition,  we   think  the 
question  of  its  sufficiency  was  preserved  fry  the  motion   to  quash. 
Indeed,   in  People  v.    Sap  i'lljpap.   255  111.   App.    554,    it  was  held 
that  a  similar   question  mm*  properly   .'reserved  bj   a  aotic/i  in  ar- 
rest of  judgment   such  as  was  xs»de  here.      Other   authorities  as  to 
the  insufficiency  of  the  verification   are     Iitpraan  v^  ..%e  jPeoale. 
175  111.   101;    a«rl.y  vf    fhe  People.  117  111.  app.    608;   Tfto.jr.eople, 
*»    ttfc  172   Ul.    App.    493. 

i>ef tsdaftt  further  contends   that  the  petition  for 
attachment  does  not   set  forth  a  BRlfli  f^gie  case;    that  it  is 
predicated  upon  an   erroneous  theory  of  law  as  to  certain  fucts 
and  is  fatally  defective. 

Ihe  p@ti.tion,   as  already  stated,  was   filed  J* »v ember  7, 
1930,    -snd   it    alleges  in   subline*   that   on   September  1&,   1930,   a 
complaint  or  information  was  filed  charging  Terrenes  Druggan  with 
the  offense  of  being  a  vagabond  as  defined  in   the   statute;    that   tilt 
complaint  was   then  en  file;    that   ptirsuant   to   the  complaint  ■  exists 
issued  sB4   that  the  alleged  va^alcnd  *as  arr*st*sd  October  1,   is?u, 
and   en  the  following  day  aAs&ttwd   to   bail   it.    the  mm  of  410,000, 
the  bail  being  conditioned  upon   the  appearance  of  the  alleged 
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vagabond  who   was   found  in    the    Jniversity  hospital  in    the  city  of 
Chicago,      fca  particular  f^ots   construing  the  contempt   are  etater! 
to  be  that  on  October  2nl,   October  citfa  and  November  6th,   1930, 
defendant  caueed  hia  counsel   tni   hia  physician   tc   falsely  repre- 
sent  to   the  court  that  he  fae   ill   and   coulrf  not   aopear   in  court 
without  danger   to  his  health;    that  postponements  oi"  tar   cause 
were   secured  on  October   2nd  and    ith  by  these   representation*; 
that  on  November  oU\t  notwithstanding;.;  these  representations, 
"your  Honor  entered  an  order  forfeiting;  the  bond  of  the  defendant 
and   ieeued   another   capias   for   tfes   arrest  of    the   said  defendant,  * 
It   is  fart?i<»r   averred  that  on   the  day  following,   shortly  after 
midnight,  officers  of  the  court  at  tempt  ?i    to   execute   the  capias 
in  the  rooms  of  tfef  alleged  vagabond  at   the  Morrison  hotel  in 
Chicago,   but   found    that  he  was  net   in  the  hotel;    that   the  capias 
was  not   executed,   and  defendant   is  not  now  in   custody. 

Xhe  petition  .were   that  defendant  was  w -II   able   to 
appear  at  these  times;    that   the  «kisstatei.'.ente  Kaifl   for   the  pur- 
pose of  deceiving    th*>  court  constituted  a  contempt  of  court  and 
were  calculated  to   and   tended  to   interfere  with,  impede,   obstruct, 
thwart  Ml  hinder   the  due  administration  of  Justice  by  the  court 
in  the  hearing  «nd   determining  of  the   issues  concerned  in   the 
cauee  then  pending  and   "constituted  an   indirect   criminal   contempt 
of  this  court,* 

Defendant  points  out  that  nowhere  is    the  petition  is 
it   alleged    that   the   court   at    these   tis;es   a&ti  jurisdiction  of   the 
cauee   in  whicn  defendant  was   charged   with   the  offense  of  totting  a 
vagabond,    ml   it  is  ur&ed  that   ti»ere  is  no  /ill Ration   that  the 
alleged  contemptuous  conduct  too*  place  *d  tfeln   the  venue  or     terri- 
torial  jurisdiction  of  the  court.      Befendant   cites  fhj%  Jiep.pl  e  v^ 
Gpodwlnt  263   III.  if,   w&sra  the  general   rul<?  as  to    the  neceaeity 
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of  such  averment  in  an  indictment  or  cespiaint  is  stated.     There  is 
authority,  however,   to   the   cffftit   that     allegation  as   to   the  venue 
is  not  always  material  in   a  proceeding  for  contempt  of  court. 

Blnfrle.y,  l^JgjuJbn   ®8a  ■*'*K|"    a**J   ffsrmcrs  State  M$g&L3*~Bte&&»  *3 
tiki  a.    Crls-.    2831,   i§4  i3»c.    13E,  L.   &.   A.    1917  S,    551, )      It   is, 
however,  necessary  to   allege  and  prove   that  tne   court  had  juris- 
diction  if  the  per  eon  of  defendant  and  oi'  the  subject  matter  of 
the  cause  In   connection  with  which  the  alleged   contempt  -was   coa- 
mitted,      1'hie  petition  does  not  so   allege  nor   state  facts  fro®  which 
jurisdicti  n  would  he  necessarily  inferred.     Whether  the  vagrancy 
complaint  ni   sufficient  in   form  or   substance  to  *«rt   the  court 
with  jurisdiction  does  not   appear   free   the  petition,  nor   do^s   the 
petition  state  facts  froci  which  it  saay  be  dt.-tersined   that  the  capias 
issued  wan  in   iue  foris.,   or   State  the  terse  &n&   conditions  of  the  de- 
fendant's recognisance,     koreover,    the  sworn  answer  of  defendant 
which,  as  we  will  later  see,  SHtct  be  MStaH  to  fes   true,    sets  up 
certain  fa«ti  which  would  sewn  to  negative  the  juri edict ton  of  the 
court. 

Defendant   in  his  answer  says  that  when  he  was  arrested 
he  employed  counsel,  whoa  he  requested  to  present  to  Jud&e  Lyle 
a  petition  ©n  his  behalf  for  a  Chang «  of  venue,   and  he  avers  on 
information  and  belief  that   such  petition  wae  presented  by  nis 
counsel  and  filed  in  tne  vagrancy  ease  on  October   2,   19 3C,   and 
duly  ealled   to   the  attention  of  the  court.     He  further   uv«ri  that 
the  petition   for  change  of  venue  wan  not   acted  upon  fcy  the   court 
but   that   He   same   its   still  pending  and  undisposed  of.*     The  answer 
is  alleged   to  b*  s*.ade  wiwu>ut   the   intention   to  waive   this  petition 
or  defendant's  right   t«   a  ruling  on   it,    MM    ttie  attention  of  the 
court   la   ftgal»  directed  thereto. 

as  the  record  shows,  however,   that  said  petition  for  a 
if  venue  was  finally  granted    in   the   cause,   we  win  presume 
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that  It  was  in  proper  forja.      It   therefore   aff irci&tively  appears 
from  this  reoo  ."d   that  ;it   the  tin.e  of   these   alleged   contempts  there 
was  pen-Ung  in    the  court  of  «ftt4g«  Lyle  a  petition  for  t*  ch;inge  of 
venue  which  divested  h$»  of  jurisdiction  to  hear  ths   curase.        the 
authorities  are  uaiiorBi  stfc4  consistent  &b   to  the    :ut>  of  a  trial 
judge  in   sucn   a  situation, 

*n  <A&r.fc  v.    l£he  People.   1    '.'■-am.    117,    wfeero   the   court 
deni*»d  a  change  or  venue  to  on?  oi  several   defei  dnnts  indicted   **or 
the   crime  of  arson,    the   court   said   that   the  decIeion*wae   dearly 
erroneous"  and   tnat   the   constitution  secured  to   «v«ry  pc-r&on 
charged  with   an  offence  a   trial  by  Jury,   and  In  order   that   the 
trial  aight  be  a  fair   <ur.d  i&partial  one,   this  right   to   a  change 
of  venue  had  been  given  and  was  rsioet   important.      The  opinion   con- 
tinues:       "And  vikan,  by  petition,   verified  by  affidavit,    the  ac- 
cused brings  .ii«self  within   the  requisitions  of  the   statute,   the 
obligations  of  the  Judge  or  court  to   allow  i    ,   ia  imperative,    and 
admits  of  the  exercise  oi"  no   diiseretiot.   on   account   of   say  supposed 
inconvenience  that  aay  result  from  the  exeroiee  of  the  privilege." 

in  jfaMUBi  t»   Simpson.  16b  111,   App.    615,  notice  of  an 
application   for  a  change  ex'  venue  on  account  of  «lleg*d  prejudice 
of  the   trial   judge  was  given  on  i«ove»ber  12,   191'..,      The  petition 
was  filed  &©veaber  14th  m&  was   eoncidered   an?   taken  under  advise- 
ment,    tfoves.ber  l?th  complainant  presented  a  petition   for   alis&ony 
pendente,  ,litff.    and  the  court   entered  an  order   allowing  the  same  as 
well  as  solicitor's  fees.      Upon  appeal   the   decree  was  reversed,   the 
opinion  of   tu<3  court   stating: 

"Where   the  application   for   change   of  venue   is  Bftge  on   »o- 
count  cf  the  prejudice  of  the   trial  jit  Age,    the   statists  giro!  no 

discretion,  but   such   judge  if   the  pef.li.icn  is  in  proper  form  end 
duly  verified,  must   ^rant   the  petition   and   allow   the   shafts*  of 
venue.      After  the  petition  is  presented,    the  judge  mmM   therein 
kas  no  »y—g  to  render  anx  farther  o,rdgr  therein,    except   euah  as 

ray  be  made  in   connection  with    the  en a  wh&eh   aliawg   the   chaaua 

Of    TSBU*." 
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In  iljmj&uJ BBEB^fcl »   ?-1?  *"*•&*    ^;3*   tJ'10  *©*J?t*  under  tne 
gfiW<WB<itliiw<l   llMtl  appearing,   refused  to  reverse  for  refusal  of 
tne   ftttge  to  grant  a  petition  for  cnange  of  venue,   but   said: 

"The  obligation  of  a  judge  to   allow  a  ehaftge  of  venue  to 
one  who    rrii...;,  ,    hi  tself   wit'vin    the   ~t  re  visions   of    the   statute   is 
imperative  and  admits  of  (t&s  exercia®  oi   no  discretion.      ( Clfrrjc 
XawS$SS&&*  1  8***«  3U.?«1     Bat  ttwi  statute  requires  raaaonaifelS 
notice,    and  w&at  i»   reasonable  notice  in   a  particular  caaa  swot 
94    left    to    thS    4i«CP*ti«H    »f    t$3    j:-':"    to    DfhOffl    tils    ep$&leati*Ji 
is  made,    «nd  that  discretion  will  not  b*>  int*?rf  sred  with  unless 
abused.      (3f-rry.v.    ',  iy:!?,  ii&.i.   1    lea»,    '•  ■-.1         is      luee  has*  not 
previously  been  or.   the  calendar  of  tfcui  judge  ufea  heard   it,   bat 
appellants  had  received  act ice  on  July  ©  that   U3  a  exceptional 
would  be  called  up  before  hits  on  Jul/  i:>.      g>e  aaniiet   eay  +.:uit 
it  was   au  abaae  of    ?i  e«r«tion    OH   Hie   part   of  tin.  in  hold 

th^t  actie*  far  on«s  day  under   such.  circumstances  was  insuffi- 
cient,   sad   His  tavi  rust  b s   tail  oJ-'  the  decision  that  there  was 
an   asiergency  justifying   the   setting  anion  of  the  rule  ox    the 
court." 

**  :" i,t "n cr r  t ir. g  v fc  ..Snyder .    833   111,   A$p,    SSI,   it  was 

held   that  the  eueatien  of  error   In  drying  ?■>,  Pai        sanngf  of 

venue  ox,    the  ground  of  prejudice  had  not  been  preserved,    as  required, 

by   the  bill  of  enoeptioas  cr  eertificat*  of  evidence,      33ie  court, 

however,   taid: 

"■Sherr  the  epplteat i©     for  a  change   of  vpnue  is  ss&ge  or 
account  of  th*  prejudice  cf  tiie  trial   judge,    the   statute     gives 
no  discretion,   bat   gech  judge,    11    U&e  petition   is   In   proper  fons 
and  duly  verified,  auet   grant   the  petition    and    allow   fc&C   change 
of  venue.     After  tba  .- ■    itiw    is  presented  the  judge  aaneg 
therein  hse  no  oo*#r  to  res   if     By  further  order   therein,   except 
sueh  'as  nay  be  m^de  in   connection  r-itn   the  one  which  all  own   the 
chang*-  a*   v«t'ue.     jjasasicp i y.  gfcapscn.  ids  ill,   *pj;.    ;'lf;   -ilos  vf. 
Garrett.   "*3   tll«   wl.     a  ehahjge  ex  venue  is  net  a  su»tt«r  of 
praetiet  but  ia  a  saestantial  r i £^i t  of  a  litigant.     Felaea  vT 
Shaffer,    2Sc   111.    4t5,* 

IB  Bay.1  g,«,  » ..  ,'Jay 5  es .    247   111.    a.pp.    Sl^,     ht    entry  ©f 
an  order  vacating  a  prior  erger  allowing  tea^erary  aXlaeay  ufter 
h  ekaage  of  v*»nue  had  beer  aiicwed,  was  keld  arrone^ua.     Xn  that 
oasa  the  opinton.  of  the  ceiirt  prints  out   th&t    eeatlen  11,    chapter 
146,  provides  Uta1   a  ehasge  of  r««ae    say  be  ciiide  "fcubj^ct  to  eueh 
e<jult -able  tersts  and  eeadlttons  at  safety  t<-  the  rlfhts  of  the 
Vartlei  s;ay  seer,  tc  raqttlra,    and   tne  (Judge  In  hl&  discretion  eay 
prescribe,"       The  opirioi,   continues; 
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"An  order  relating  to  alimony   noes  not  cone  within  the 
statutory  equit^le   t«RM   Mil   conditions   ehien   the   court  msty 

impose.      These,  must relate   to    the   safety  of  the  rights  of  the 
parties.      Vacating   the  order   allowing    the   cosaplAiiuant  alimony 
does  not   relate   to   the  safety  of  the  rights  oi  the  parties.      ihe 
court  had  no   autnority   to    enter   such  an  order,      knpes     v..  .ieott. 
94  111.   379;   BeliinKall  v.   Duncan ,   2  «ilm.    (111.)    WlT" 

The  petition  iif»rs    io"-s  iiot  ailw&«  that   **ny  aatters 
were  sending   before   the   trial   ju-i&e  after   the  filing   of   this  peti- 
tion  fcr  a  change  ©f  ve-nue  v&lcta  he  R&gjM  properly   consider  or 
whloh  hf.  had   authority  or  jurisdiction   to  hear.      *he   attorney    for 
the  People   surest*   that   a  change  of  venue   is  not  perrftlsaible  in  a 
proceeding  for  eonten.pt.      That  is  true,  hat   the   statute  doeii  nro- 
vide  for  and,   upon  proper  petition fiiMp«l   the   transfer  of  a  cause 
where  the   accused  is  charged  with  b*?infe;  a  vagabond  upon   the   filing 
of  a  petition   for  <*  ehangi  of  venue  in   due   s'ora.        Defendant   could 
not  well  b<*  guilty  of  constructive  contea.pt  with  r^f^rence   to  a 
matter  concerning  whion  the  court  had  been  divested  of  jurisdiction. 
The  Pecple      suppose  a  c^se   in   wnich  a  defendant   would   appear  in 
court   and   offer   some  personal    insult    to    the  presiding  Judge    SIX 4 
ask     whetnor  a  defendant  night  not   properly  in   such   a  case  be 
punished  even   though  a  petition  for   a  change  of  venue  had  been 
filed.     ?<c  do  not  doubt   the  power  of  the  court   under  such  circum- 
stances to   protect  himself  frem  such  indignities;    but  this  ar^uasent 
begs  the  question  here  at   I.- sue.     Defendant  it  not  charged  with  a 
direct  contempt   i.v>   the  presence  of   the  court.     He  Is   charged  with 
an  indirect   contempt  by  causing  false  infor.Jit.iori   to  he  conveyed   to 
the   court    in   a  matter  which   it   is  not    shown   the   court  had  jurisdic- 
tion  to  h?ar.      If   the  court  had   jurisdiction   end    if  defendant   in 
fact  caused    MMdl  false  inform  •-.ion   to  be  conveyed,    then  we  have  no 
doubt   such  conduct  would   constitute  a  eontttsnt.      (Wel&i  yv  rarber, 
52  Conn.    147,    53  Am.   Kep.    507.)      She   petition  was  vulnerable   in 
these  resects  Msd   the  action    to  quash  should  knee  been  granted. 
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The   court  erred  in  refusing   to  do  so. 

The  Judgment  must  be  reversed  for   aaotner  reason, 

naaely,    that  the  sworn  ans»war  of  defendant  purged  the  all  aged 

contempt   and   defendant   should  have  been  discharged  upon  hie 

answer.      The  proper  procedure  in  trials   for  constructive  contempt 

has  been  set   forth  in  a  long  line  of  decisions  by  our  Supreme 

court,    the  last  of  which  is  Xhe  People  v.  JlaLaughlln.   334   ill, 

354,    a  case  upon  wuich  botn  parties  h*re  rely.      In   that  case 

Mei augal in  was  found  guilty  of    -onteupt  by   the  Criminal   court  of 

Cook  coonty,   the   charge  being   that  u»  had  attempted   to   intimidate 

a  witness  who  was   about  to   testify  In  a  case  then  on   trial   in   tha  t 

court.      There,   as  b«*re,   an   answer  was  filed  in  writing  and     verified 

by  defendant.      In   that  case,  however,   unlike   tnis,    the  Btata  filed 

written  interrogatories  which   the  defendant  answered  arj'er  oath. 

In  his  answer   to    these  interrogatories  IttiLsttgaaia   expressly  denied 

the  alleged  conduct  which   constituted   the   conte-.pt.      0aW  Supreme 

court  said: 

•The   ri^ht   to  pu  nish  an  offender   for   contee.pt  oi'   court   is 
a  right  inherent    in   the  Criminal   court  of  ^ooa.   comity,   and  when 
the  act  constituting  such  conte&pt   is   coomitted   in   the  sreaemca 
of  the  court,    the  court  has   the  right   to   deal   sums&arily  with  the 
offender   and  punish  hia  without   the  hearing  oi'  any  evidence.      In 
such  case  the  cart  acts  upon  its  own  kBowledga,     but  *?h*re   the 
contempt  is  not   committed  in  the  presence  oi"   the  court,    the 
court  can  act  only  upon  a  hearing  and  upon  evidence.      The  dis- 
tinction between   criminal   and   civil    contempts  has  been  recog- 
nized in   this   Jurisdiction   since  the1   decision   in   gg&flfeJCa 
ffeople.   16  ill.    534,    and  h»s  been  declared  in  numerous  decisions 
since.      #hen   the  contempt   consists  of  soaietning  A«Ai  or  o<  ■-■it  ted 
in   the  presence  of  the  court    tending   to   impede  or  interrupt   its 
proceedings  or  lesssen  its  dignity,    ,r  out  of  Its  presence  in 
disregard  of  abuse  of  it*  process,    the  proceeding  is  punitive  or 
criminal,   and   the  penalty  ia   inflicted  by  way  of  punishRi&nt  for 
the  wrongf  JL   act   anrf    to  vindicate    the   authority   sad    dignity  of 
the  Patf&a  as  represented  by  their  judicial    tribunals.      In   each 
eases  the   defer.  >i  ant   is   triad  upon  his  j*nsw«»r,    alone,     ah  other 
evidence  say  be  h*ard.      If  the   p'-vrty   charged    shows  by  his  answer 
under  oath   that  h»   ie  not  guilty  of   Ilia  oonte;  pt.   charged  hts 
answer   ia   conclusive.      If  the  answer  ia   false   the   rtMMt*  is  by 
inrfictisent   for  ptryary.     The  answer  must  be  taken   as   true,    m& 
if  sufficient  to  purge  the  p«r|y  *f  the  contempt  he  in  •& titled 
to  be  liaohfcrgad.   (q  ♦Brian  v.  ggaj^a,  316  111.  354;  gaita  yf 
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1  M0JA  i    tt©   id.    174;   Kothecnil^  ,fe  ■GqA.jfn,  Staler   ^JLatio   Co..    256 
IPS;  jfojAf,  tibJSUKSSLt   27-'  i(J*   •**?  gtepltf  ,*..' &«S^al4!   314  id0 
548.)      The   plaintiff  Having   by  his    a&8ww*   denied    all    tils    acta 

charged   against  him   and   all  wrongful    intent   in  hie   conversation 
with  &ouR&nn  wae   entitled   tc  be  'lie char £«<•?. " 

That  decision   is  final    ar.-i   conclusive   Ls    this   case. 
The  answer  of  defendant   in   this   c^ae  avera   that  he  wa»  ill;    that 
he  was  erafinod  by   and   acted  upo*i    tna   advice  of  a  r**;>utable  phyei- 
elan;    that  his  ailment  a  were  diagnosed,  to  be   "active  pro4uotiv« 
bronchitis   and  inflammation  of   the  gall   bladder,    and   recurrent  ap- 
pendicitis,   and  proatitia  and  acute  intestine   £iettt*8«se«n, "     He 
aaye   that   auch  waa   th.«i  diagnosis  not  alone  of  his  orm  physician  but 
also  of  Dr.    Sloan,    a  licensed  phyaicir*n  anl    BttVgttOtt,     'ho  visited 
his  under  the  direction  of  th»  federal  govern;  ant  in   connection 
with  litigation  then  sanding  against  him  in   the  United    states  M,n» 
trlct   court.      K#  expreeely  diaclaioe  all  intension  to  impede,   ob- 
struct,  hinder  or   interfere  with   the  course  of  justice  as   conducted 
in   the   court  of  Judge  Lyle.      If   the   affidavit   Is    Lrue,   he   la  not 
only  not  guilty,   but  he  has  been  very  such  wronged.      tf  it  is  un- 
true,  the   ttnto.  has  a  re  edy  «sjc     more  drastic   than  a  prosecution 
for   contempt,  nan  si*  t   to  procure  fro©  a  grand   jury  an  indictment 
of  defendant   for  perjury. 

The  order  i*»   reversed. 

va  i 

O'Connor,  9,    J.,    s*4  *.c3urely,   J.,   concur. 
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On  Appeal  of  Thomas  J.  Grady,   } 

fct>i»  x.a.  w^7 


appellant.     "        ) 


&H.    JU^TICS  KATC3WTX  D,£LIVBR1&»  f&i   OflHIOK  03 

This   is   am   appeal  by   Thomas   J.   Grady,    defendant   trusts© 
in  a  subordinate   trust  deed,   I'ro.:.  a  deore©  of  foreclosure.      The 
cause  was  heard  on  objections   to   the  report  of  tue  starts?   to  whom 
the  cause  had  been   referred,   whicn  objections  stood   as  exceptions 
before  the  chancellor.      Bsi  exceptions  war*  overruled  and  a  decree 
entered  as  recommended.      The  decree  allowed  $1000  for  solicitor's 
fees,    and  it   is   ar: ued    that    tiais  was  error   because    tnat   amount  was 
not   claimed   in   the  pleadings,   because  th«   evidence  was  insufficient, 
and  because  the  allegations   and   the  proof  did  not  warrant  the  relief 
granted. 

The   trust   deed  was  attached   to   the  bill    and  raade   a  part 
of  it.      The  deed   provided   thnt  in  case  of  forecloeure   the  grantors 
would  pay  all   expenses  an!   disburse  ;.ients   "including  reasonable 
solicitor's  fees,"   and   further  that   these   arid  other   charges  should 
bs  additional   liens  upon   the  premises,      the   bill   alleged,    "There  is 
due  complainant  a  reasonable   su&  as  solicitor's  fees,    to  be  fixed 
by   the   court  ,*   an  3      prayed     for  &«  accounting  and   that  defendants 
should  be  required  to  pay  the   subs  found   due   "including  solicitor's 
fees." 

upon   the  hearing  evidence  km   ofi'ered  as   to    the   amount 
of  work  necessarily  performed  by  the  solicitor  in  connection  with 
the  foreclosure,   and  as  to   the  customary   and  usual    charge  for  such 
services. 
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The  contention  of  appellant  see*;,  a   ic  be  tuat  a  specific 
bub  should  hare  beers   claisiftd  in   the  fcill   and  that  the  evidence  wee 
insufficient  because  there  mi  n©  proof  of   the  specific  nu&ber  ©f 
hour*  of  labor  which  the  solicitor  fax  eosulainant  performed  in 
connection  with  the  foreclosure.      There  its  no  iterit   to  either   con- 
tention. 

A  receiver  was  appointed  p*&&lB£  the  foreclosure,    and 
the  decree  provided   that   the  court   siiculd  retain  jurisdiction  of  the 
cause  and  the   rente,   issues  axxi  profits  of  the  premises  after   the 
filing  and  confirmation  of  the  naster1*  report  of  &al«|   that  in 
ease  of  a  deficiency,   1udf-t»ent  for  the  amount  of  *s»<§   should  1;e 
entered   against   waul   3  tank  el   and  Setvif  Stuniel,   two  of  the  def<md- 
ante  whom  the  court  found   tc  b*?  personally  liable.      l'h,e  -lecree  also 
provided  that  such  fttdg?  *»t   should  be   satisfied  out  of  th®  rents, 
issue*  and  profits  accruing  during  the  period  of  redemption  after 
the  oayment  ef  receivership  expenses. 

It   is  een tended  in  behalf  of  appall east  that  this  previ- 
sion of  the  decree  was   erroneous,   or.   the  authority  of  Uchajappi  v. 
Bartholemae .    PI  7  111.   1G5,    Hindis.?  v.  feus^rove.   233  III.,    Id9j 
Lon%ley  v.,  lilt.  171  HI.   App.    419;   Stevens  v.   gfjatafl&i   Ifc*  ill.  -4pp. 
2?:   Baldwin  v.   rattle.   "15  111.   App.    57.     All   these  cases  uold   that 
a  provision  in  %  decree  of   sale  which  provides  for  the  payment  of 
the  rents,   issues  .ar.i  profits  of  the  promises  foreclosed  during  the 
period  of  red-sriotlon  to  |h«  gu£ah,aaer  M  Jfefi  ££&&•   *fi  erroneous 
although  the  purchaser  raay  be  the  owner  of  the   trust  deed  and  notes 
and  the  deed  may  specifically  provide  for   sash  payment.      2h«S  reason 
for  that  rule  is   that  the  purchaser  at  a  foreclosure  sale  takeo 
under  the  decree  of  the  court  and  not  under  the  provisions  of  the 
trust   dewd.      The  trust   deed   In    thii   ease,    however,    expressly  conveys 
*«11   rents,    issues   nn#  profits  of   sold  p.  remises"  as   security  for 
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the  performance  of  the  eewaaaati  mi   Rglrtiesieeti  contained  In  the 
trust  dt*ed.      In   tela   respect   this   e&se   la  oliltiBguia&M   fro:;    the 
eases  upon  which  the  .-j?  pill  ant   r©li«».      The  distinction  is  pointed 
out   mi   the  cases  reviewed  in  iatraua.v^  ^racisen,.   242  111.    App.   122, 
Ml   it  ie  unnecessary  to   repeat  here  what  is  there   said. 

It   is  urge3   that  Ce-jejE-tf.  v.  ^.uleahey.    334   HI.    64,    ie 
contrary  to   Utraua  v..  jfcjEJfefi&jg •     "hi  Is  the  opinions  In  these  two 
cases  disclose  a  diversity  of  views  gus   Mflti   points,    the   aonclaeions 
trt  not   inconsistent,   if  we  re&&BBeff  that   the   case*  sr*  «i?fcin£uish- 
able  upon   the  facts.      In  Straus  .  fe.   Brack^a .   the  opiricr,   after  re- 
citing certain  provisions  of  the   trust  doed,   ■ajnii      "There  e*r,  be 
no  question  but  that    the  above  p:-cviisiocs   cenatitute  a  pledge  and 
Mortgage  of  the   rents,   issues  <ja<!  profits,    uaeor   Mu   authority  of 
thft   caees  cited. "     In  Col er.&n  yf  »uj,c&hea .   the  opinion   states,    The 
decree   if.   the  icst&nv   case  specifically  found   that   the  trust  deed 
under  *hieh  the  foreclosure  proceeding  was  had   aid  not  fltAgft   the 
rents  &n2   profits  Laming  out  of  the  land   either  before  or  after 
foreclosure." 

lie  ease   ie   cited,    &n3  we  thiaak  Uieye  is  no  weH 
considered   case  in   Illinois  adding  that  where  the  trust  deed 
specifically  convaye  the   rents,    issues   and   arc  fit  a  a$  securit.v   for 
the  debt,    the  aortgagee  ie  not   entitled   to   the  sa&e  (as  ag&inat   the 
holder     of  the  equity)    upon  a  jn&gn«n1    stared   for  a  dtfleianay 
shown  to  be  due  after   sale,     loreaver,   the  record  do^s  set  disclose 
that  this  defendant  appealing  is   ton  BWEiejr  of   the   equity.      In  the 
absence  of  affirmative  proof  of  such  ownership  he  seeas   la  be  with- 
out  standing  tc   urge  this  paint.      (£ehrary..i^olt .   187  III.    519; 

Cont.'l   s..Qftgffi^ .|rf!t -k .G^v.in^a  ..^anjg  v..  lev  en.    313  111.   kp%>.    310.) 

The  decree  is  affirmed. 

O'Connor,  P.   J.,   and  feeBurely,   J.,   concur. 
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i(R.    JUiVICB  HAffflOTT  DKLlvTSRW)  TifS  01*11.10:.  99  5TSS  CO'-    .. 

Xhie   appear    ie  ty    the   defendant  i'aiiro*d    company  from 
a  Judg»»nt  for    £2000   entered  upon  the  verdict  of   the   jur;'   in  MB   ac- 
tion brought   oy   th*  administrator  under  the   statute    :or   aliened 
negligence  >*hicb  (so  it   is   eaid)   caused   the  death  of  plaintiff *■ 
intestate  on  June  29,  1929. 

The  leclaration  in   its   several  counts  av«rred   that 
at  the  tiia©  and     lac*  in   Question  the  deceased  was  in   the  exercise 
of   due  care,    and   that   defendant  was  negligent  generally  is   the 
management  of  its  train   Mhfl  in  particular  In  failiag  to  maintain 
a  proper  lookout  ay  to  e»ive  timely  warning,    and  in   that  its  watch- 
man failed  tc  lower   tdae  crossing  gates,     SafoMUrat   riled  a  pica  of 

the  general  issue  and  it   the  close  a>    -«li    the   evi    a:  adc  a  mot  ion 

for  a  directed  v*?rr:iet,   whicn   was   denied,   tttld   after   the  return  oi' 
the  verdict  a  motion  far  &  new  trial,   wwich  was  overruled. 

it  is   argued   tfcat    the  verdict    la   ag«inst   the  Eianifeat 
weight  of   the  evidence.    Had    thai    the  Court   erred  in  refusing    to 
direct  a  verdict  for  defendant,   in   refusing  certai;,  Instruct lest 
requested  by  defendant   and   in   failing   to   grant   a  tsntion   for  a  new 
trial. 

An  iW— I  mil  H  ii  in  oi'  kite  instructions  &iven  and  refused 
discloses    Ifeuat   the  jury  «u    pait*    fully   and  accurately   instructed 
as  to   the  law  applicable  to   the  case,   said  >-hile  mm*  of  the  in- 
structive offered  by   defendant   end  refused   arc  not,   parhape, 
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subject   to   criticism,    tin®  subject  matter  of  the  g£*me  was     fully 
covered  by  cth&r  instructions  sad   it  wm  therefore  not  reversible 
•rror  to  refuse  the   asias.      (horrlaon  v.  ..-yiovgs:r_f .   308  III.   19&j 
6y«p.   Plrie..    >eoit  &  Cp«.„v«.   Chicago  Hallways  .Oft. »   509  111.   353; 
Central  HI.   Service  Co..  .v.   gaftayi&a*.   33*   X11-   SJ6«) 

Ihe  controlling  question.  In  th»*  c-ise  is  vhstltsx  the 
verdict  of  the  jury  is  olearly  an  i  manifestly  against  th<>  ssigjht 
of  the  evidsnee.  if  it  is,  a  nsm  trirsl  ghoul-!  havo  beer;  grants 
on  that  account.     Tn-  f;*et3  i-r.    toe  ease  apss**   to  be   •>.&  follows: 

The.  d*ceac'.-.1,    t;;en   32  years'  of  <m<° ,  vat   at    tiie   tint 
and  ol^oe   i:.    question   airtmi.  by   a   sul urban   train  of    £fct   deJV-s 
while  crossing  in  an   aasterl;    directier.  en   th«*  south  eide  oi'  75th 
atreet  at   tho  intersection  of   the   Ksme   *ith  Exchange   avenue  is 
Chicago.     Exchange   aVSBKt  it-  &  public  street  extending  north 
and  eouth  and  i»  9  5  feet  wide  between  the   building  lines.      75th 
etre«t  extendi  e&et   and  treat.      The  tracks  of  the  defendant  -..iiiroad 
oeatpany  are  laid  in  the   cent**    ol  Isehange  avenue,      la  ere   iSr»   I « o 
tracks  lyin4  Bari&le*   to    eMk  other.      On  the  westerly  tra< :k  south- 
bound  trains  run   and  ss   tka  easterly  north-bound  trains.      HMMMI 
trains  are  operated  by  electricity.     feet  of  the  tr&cka  there   t$s  a 
nprtii  an'?   south  eriveway  and,  east    el    the  tracka  a  siieil>ir  drive- 
way.    Wfet  of   ;he  tracks   in  Exchange  avenue   is  a  southbound   street 
car  track  which  mattes  a  swing  around  at  7§th  street  and  crosses 
fros;   the  vest   side  of  Ba&CBangC  avenw-   to    the   east   eide  oi    ?Sth 
atreet..      The;'?  are  tuec   eaeifecund  and  westbound   street   car  tracks 
in  75th   atreet  ftfelen  cross   th«?  railroad  tracks  at  thia  intersec- 
tion.     There   is   stlsse   S  northbound   street   car  tr<*ck   east  ©f  the 
railroad  in  &Xtthange  aveuue,  and  Exchange  avenue  is  intersected  by 
Saginaw  avenue,    another  public  street,   which  ext«?»-ds  in  a  north- 
easterly and   southwesterly  direst  ion   and  comes   Into  'Sxuhange  avenue 
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at  an  Hlglt  vaat  af  the  railro-'id   tracks.      The  int«raection  at 
this  point  was  protected  by  <gat«e  on   eaen  end  of  7*stri   street. 
These  gitea  wer»  ©cerate   fa*M   a  to^er  by  an   employee  of  tin© 
6efen<ta&t   company.      The   tower  was   located   south  of  7  5th   street   In 
the  jsiidle  of    'xchang**  avenue.      The  tawareian   controlled   tiiree 
sets  of  gates,  nsaely,    the  nortn  gates,   the  front  or   center  galea 
and   the   south  gates.      These  gaiee  wgrs  operated   by  levers,   sntl  in 
the  operation  of  the  throe  aeta  of  gat*s   six  lever  operations  were 
required.      The  toweriean  fft  his   signals  of   the  approach  of  trains 
by  an   automatic  busser  which  would!    sound  ?*hen  an  ap or o aching  train 
was  a  distance  of  2,000  feat  fro;-    the  crossing. 

The  deceased  wan   it.   the  aot  of  creasing  the  intersect- 
ion on   the   south  side  of  78th   street  whsn  he  was   atruck  by  one  of 
defendant's   suburban  trains  approaching  from  the.  north,  receiving 
injuries  which  resulted   la  his  isaaediate  death,      it   is  plaintiff 'a 
theory  of  the  ease  that  the  gates  were  not  lowered   as  this  train 
approached   at    the   ti*e  in   question,    «nd   when   deceased  undertook 
to   cross,  but  were  lowered  iauaed  lately  after  he  had    entered  upon 
the  right  of  way,    and  plaintiff  offered   evidence   bending  to   estab 
Hah  thia  fact.      On   the  ether  hand,   it   is    the  theory  of  defendant 
that  the  gatea  were   lowered    la    the  usual  manner  when    the   train 
approached  but  that  deceased,   disregarding  tnis,   passed  under  the 
gates  and  went  onto  the  traces  *?here  he  received  his  injuries. 

The  accident  occurred  June   9$,  itflgt ,   at  about   7:15 
p,  m. ,    standard   liiae,      The   trae&e  of    the     ailroad   eeu>pany  are 
practically  straight   at   this  point,    and   the  witnesses   agree  that  a 
pedestrian   in   the   situation   la  which  deceased  wae   at   the   time  he 
received  his  injury  would  have  a  full   view  of  any  approaching  train. 

As   already   stated,    the  deceased   at    the   time  wag   88 
years  of  age,   but   the   evidence   le    to    ine   effect   that  h«*  was   la 


. 


! 


' 


■ 

■    ,   ■■ 

■ 


■ 


■ 


I  fc#r< 


. 


■i'ii  JO-BTCf 


good  health,    NUh    sick,   mad  an  active  mm  for  hia   &g«,       to   fol- 
lowed the  fcmiimiiB  of  a  tailor's  broker  and  w&e  active  La  it  up 
to  tfte   ti»e  he  died,      ill*   earn  Inge   J'or  the  Inut  year  of  his  life 

were  about   !2,0o<,:.      He  *-ore  glasses  tut  hie  eyesight  was  fairly 
good.     He  could  hear  «ell   and  ««l  in  full  possession  of  hie  aaental 
faculties* 

Plaintiff  produced    two  ey#-witnes»es.      One,  §&r,   Jere- 
miah.,   testified   that  he  KM   etaftal&ti  se^r  the  southwest   corner  of 
the   inter  paction,   but  that  althou^n  he  did  not  see  the  deceased  be- 
fore he  was  killed,  he  saw  deceased  at  tiMJ   ii»ii««>  the   train  hit  him. 
He   says: 

"ffhen  i   first  saw  2U»  he  *M  by   the  track,  he  *as  f.udn 

that  clese  when   It  hit  r» Ijh  ( indicating, )     When  I  saw  htm  he 
would  be  about  probably  IS  laches  fro-   U;-.:  rail,     he  was  walking 
toward  the  rail,  walking   east." 

i'he  witness  say*   that  fee.  fen; ■-.: ■-•  sties,    the  brakes 

were  set,   the   train  was  coding,    sad  eh  en  he  lec-ked   around  nc  saw 
"the  old  gentleman  there  and  Just  tkta  the  train  hit  aim.*     Xo   the 
question  with  reference  to  whet  bar  the  gates  were  going  down  at   the 
time  the  witness   replied,    *&'«li,    to  tell   tat  truth,    the  gates  asuat 
have  been  bouncing  up  and   down,**   «b4  furtaer,    "lint,  gates  muat  have 
been  down,   tney  *?ere  bouncing,   t'aey  were  gates  Is  action,  giving  a 
movement  like  that  (  indicating)   when  i  went   to  hlas,   and   the  train 
just  hit  hiss."     He  further   saye  that   the  jjat«a  were   still   in  motion 
when   the   aocident  happe.'.ed.      On   cross  examination  no   said   that  he 
did  not  notice  the  deceased  as  he   entered  upon   the  railroad  track* 
and  that  he  could  not   ©ay  whether   the  gates  were  down  fffess  the  de- 
ceased crossed  the  tracks;    that  he  was  not  looking  that  way;    that 
he  did  not  know  vhetuer  the  deceased  looked   for  the  train  or  not 
before  he  was   struck;    that  he  did  not  knew  what   the  deceased  was 
doing:  nor  whether  he  was  listening  or  locking. 

Another  witneus,  K»,   Ureenberg,   produced  by  plaintiff, 
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says   that   fee  was  r#a-3y  to    cross  jSxch:*juge   ayenu*   and   Vfith   street; 
that   i  train  was   sealing-   tft4  he  Had   to  *ait;    Ifeafc  h*   was  attracted 
by  the  sudden  j  sauting  of   the  br»s ?■$  of  the  train,    and  looking  for- 
ward ft*   saw  a  atari,  walking   tor&r.l    the  rail;    that   tilts   deceased 
sight  have  been  about   three   feet   from  the   rail   at   the   tig.*,  he   saw 
hiat  walking  Mit«        It  says:      "They  were  just   lowering:   «&•  ga&at  -  - 
just   started  lowering:  down   the  gates  when   I  noticed   the  Isaseaiag  of 
the  brakes.      Thie  a&n  >M  still   walking  toward    the  track,   inside 
the  gates.      It  w&s   seven  or  eight  feet  --   ten  feet  at   the  asest 
from  the  west  rail   of  the  southbound  track   te  where   the  gates  are 
ower  there."     He  eaye  that  the  did  not  hear  any  bell,  whistle  or 
warning  signal;    that  he  was  on  the  northwest   comer  of   ?5th  street; 
that  he  thought    the   train  was  traveling  fcfeout   SO  or  35  miles  an 
hour,      this  witness  en   cross  examination    said   that  he   saw  th«  de- 
ceased Just  about   "half  way  between  the  rail   and   the  gates;"   that 
wa«  the  first   tine  he  s«*w  him;    thnt  he  did  not  know  what  Hut  de- 
ceased was   dicing  but    that  he   saw  hiss  walking. 

Defendant  produced  the  aotorman  of  the   train  in  ques- 
tion who   testified   that   at   the   ti/ae  ef  the  accident  he  was  sitting 
in  the  eab  cwsparteent   for  the  &>otoraan  en    the  right  hand   side  of 
the  train;    that  he  w^b  on  the  lookout  as  hi*  train  approached   7S&h 
street;    that   the  last  stop  before  the  accident  wae  at  the  South 
Shore  e  tat  ion,   the  next   station  north,  which  was  approximately 
a  half  Biile  fross  75th   Btreei;    that   as  he   approached.  75th  otreet 
he  reduced   the  speed  of  the  train   to  appro xinately  15  miles  an 
hour;    that  as  he  cane  within  a  distance  ef  about   50  or  60   feet  of 
75th  street  he  saw  a  man  bending  under  tan  g  te  at   the  post  or 
support  of   the  gate;    that  he  fjtg&edi&ittly  blew  two   short   blasts  ©f 
the  ahistle;    thit   the  deceased   turned   around    slowly   and  looked 
towards  hi»;    that  at   that    time  he  was   about   15  feet   froia  where 
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the  deceased  was  etajltng;    that  deceased   see.  ed  to  move  forward; 
that  he  isjeediately  applied   the  ei&ergeney  brake,   but  that  a  pro- 
jection from  the  floor  of  the  car  struck  deceased  on  the  side  of 
the  head,   about  at   the  right  eye,   su»d  knocked  hi«  down;    that 
deceased  fell  out  firm  the  track  witu  his  feet  towards  the  rail 
and  his  head  out   toward*  the   curbing.      Ihis  witness   testified  that 
it  was  his   (Juty  as  he   approached   the  crossing   to    observe  whether 
the  gates  were  down  or  not;    that  he  observed  about   two  bloeka  north 
of  the  grossing   that  these  gates  were  down.     He  said   on  cress- 
•xa&in&tfen  that  he  first   saw  deceased  wnen  about  50  or  65  feet   away 
fro^  hie  and   that  deceased  was  just  straightening  up  after  passing 
under  the  gates,     iie  admitted   that  he  did  not  mention   that  fact  at 
the   coroner's   inquest. 

Defendant  also   produced  as  a  witness  a  Wat,    Uopkine, 
who  testified   that  at   the  ti«kt  in  question  he  was   strung  on   the 
northeast  corner  of  Exchange  avenue  and  75th  street   and  waa  intend- 
ing to  go  west  on  79th  street  and  cross  the  railroad   tracks,  but 
was  delayed  by  the  appro ac  ing  train;    that  the  train  was  a  block 
away  when  he  noticed  that   the  eroseing  g&tea  were  down;    that  he  saw 
deceased  coding  onto   the   railroad  tracks  as  the  train   aou  cached 
the  crossing:    that  at  that   titue  he  heard  so&e  sharp  blasts  of  the 
whistle,   looked  over   the   crossing   and   saw   *an   elderly  gentleman 
coding  up  from  a  raising  position,   coding  apparently  under  the 
gate,*  and   that   "he  was  practically  under  one  art>  of  the   crossing 
gate  in  a  half  standing  position. *     He  further  testified:      "he 
came  up  facing  the  train  and  apparently  became  confused.      I  was 
looking  at  hin  untij  the   train  passed  b«teeeu  hi:    and  sie.       He  ad- 
mitted on  cress  examination  that  he  noticed  E&ore  particularly  the 
gates  on   the   east   side  where  he  MM,    but   stated    that   all    the  gates 
went  down  together. 
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Mr,   Bassett,  who  was  a  conductor  for   the  Chicago   «ur- 
faee  Hues,   testified   that  ha  was  in   charge  of  a  street  oar  soring 
•outh  on  Exchange  avenue  at   75th  street  at  the  tise   in  question; 
that  on   this  occasion  he  made  two   stops  at   7§tu  street   and  .•■xohange 
avenue,  a  200-foot  stop  anst  a  25- foot  stop;    that  before  going  ever 
a  railroad  track  he  would  wake  a  25- foot   stop,   ana  it  ^*as  custosiary 
for   the  conductor  to  get  out  and  go  to  the  center  of  the  crossing 
and  look  both  ways  to   see  if  anything  «»g   coming;    that  when  his   car 
eane  up   to   the   crossing  at   that   tii&e  the  gates  were  down  and  he 
therefore  did  net  go  out  but  waited  until   the  gates  "?ere  raised. 
He  says  he  saw  the  train  approaching  wnen   it     as  a  biook  or  so   away 
and  that  "the  gates  were  down  before  we  fee  I    there,"   and   "were  all 
down  on  the  west   side.*     The  witness  furtnar  said   that  he  was   standing 
there  waiting  for  the  gates  to  go  up  or  for  the   train  to  cross,   and 
that  while  he  was  there  he  saw  "a  fellow  walk  serosa  the  read,    from 
the  west  side  of  Exchange  avenue   towards   the  railroad.   Mad  as  he 
got  to  the  gat*  he  turned   around   said  looked  be! ore  he  ducked  under 
the  gates,   and  ^ust   -*a  he   ducked   under  the  gate   the   train  had  come 
across  the   crossing. ■     He   saye   that  he  saw   this  Ban  get  up   MM!   look 
around  and   start  right   at  the  tram,  whiih  was  at  that    time  already 
at  the  crossing;    that  he  did  not   see  the  train  strike  the  Ran  be- 
cause a  pillar  that  supported   the  gates  blocked  his  view;    that  he 
had  no  occasion  to  make   any  report   to   the   street  oar  company;   and 
that  he  had  nearly  forgotten  the  matter  until  he  talked  it  over 
with  the  investigator  for  defendant. 

Mr.    Shoemaker,    a  street   car  taetoriaan,    testified  that 
he  was   standing  «t  the   southwest  corner  of  75th  street   ;ead  Kxchange 
avenue  when  he  heard  two  loud,    sharp  blasts  ©f  the  train  whistle; 
that  he  saw  the  metorsnan  on   the  approaching  train  lean   forward   and 
look  down  and  apply  the  air;    that  at   that   time   the  deceased  was 
straightening  up  under  the  gates  and  was  hit;    fehavt  he  had  no  oc- 
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oasion  to  notice  the  gr±tes  before   that   time;    that  he  did  net  see 
deceased   struck. 

Em.il  iltfH  testified    that  at  the  time  in  question  &e 
wa*  en  the  front  end  ef  a  street  ear  standing  on  j&xcii&nge  avenue 
at   75th  street;    that  ae  was  the  motonsan  on  the  oar;    that  when  he 
stepped  at  the  crossing  the  g«tes  ma  lowered;    that  he  stood 
there  a  short   tieie  before  the  accident  occurred;    that  he  saw  the 
deceased  before  he  went  on   the  railroad   tracks;    that  deceased 
crawled  under   the  crossing  gates;   that  he  guide  a  report  of  the 
accident  the  day  following  to  the  Surface  lines  for  ehien  he  worked. 

Ja^es  Wshb,  who  was  the   tewerrsan  at   the    blm   and  place 
in  question,   testified  that  he  was  in  the  tower  at  that   &&se;    that 
he  got  the  usual  buisx   indicating  the  approach  of  the  train  on   that 
evening;    that  when  he  got  it  he  rang  tae  bell  to  warn  travelers 
that  he  was  going  to  let  the  gates  down  sad  that  he  let  the  gate* 
down;    that  the  gates  worJtsd   by  *ir   and    that   to  let  all    the  gat  a® 
down  he  had  to  turn  six  levers  which  took  "just  half  &  second;'* 
that   it  was  daylight  and  wh*n  he  let  Ike  gates  down  he  could   see 
the  train  was  br-tween  ?3rd   and  74th  streets;    tnat  he  heard   the 
train  sound  a  whistle,  but    that  he  lid  not   see  the  deceased.     On 
cross  examination  he   said!  he  knew  where   the  train  was   that  day 
because  he  was  looking  at  it;    that  when  he  &©fc   the  buass  he  looked 
around  to  see  who  was  there,    then  rang   the  bell   tad  put  the  gate* 
down. 

Willard   J.   »acJt,   w<io  had  news* stand*  at   the   irtereee- 
tioa,   testified   that  he  was  or*    the   southeast  corner  of   the   inter- 
section when   something  happened  at  a  st«nd  he  owned  on  71st  atx-eet; 
that  he  crossed   the  tracks  when  both  gates  were  down  to  get  his 
oar  which  he  was  gaicg   to  drive   to  71st   street;    that  his  car  was 
parked  on  the  southwest  corner,   on   the  Saginaw  avenue   side;   that 
a*  he  crossed  the  tracks  he  looked   is   see  a**  close   the   train  wa»; 
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that  he  heard  the  shrill  whistle  of  the  train,  loeked.  around  and 
saw  the  body  of  the  deceased  lying  ©n   the  curbing  of  the   street. 
■t  says  he  did  not   see  the  deceased  before  he  was  struck  but 
that   the  gates  were  down  before  the  witness  left  the  east   side 
of  the  tracKs. 

ulliTord  Larson,  17  ye**rs  old,   testified   that  he 
witnessed   the  accident;    that  he  was   standing  on  the   sidewalk  on 
the  west   side  of  Sxehange  avenue  between  fllfllwur  avenue  and  7Sth 
street;    that  he  saw  Mr.  heyerhoff  just  before  h.   went   to   the 
other   side  of   the  g.%te;    that  he  noticed  him  g  ing  around  the  gate 
and  about  two  minutes  later  he  saw  the  train  that   struct  hiss;    that 
aeyerhoff  was  on  the  *>est   eide  of  the  gate  when    the  writnees  first 
saw  him,    and  that   all   the  gates  were   then    lown;    that   the  witness 
had  been  walking  east  but  was  waiting  for   the  train   to  go  across, 
and   that  Anthony  Kanrahan  was  with  aim  at   that  time.      The  witness 
was  on  hi n  way  to   an  A,   &  P.    store  where  he  was   g&ployed. 

Anthony  Hanrahan   testified    that  he  saw  the  accident; 
that  he  was   standing   in  the  center  of    the   street  almost  di;eetly 
behind   the  deceased   at   the  ti*e;    that  he  saw   the  deceased  when   the 
horn  of  the  train  was  sounded;    that    the  deceased  was   then  en  the 
east   side  of   the  gates;    that   the  gates  were  down  end   the  train 
coming,    s*nd   that  was  what   caused  him  to    stop   en  Sxehange  avenue. 
ae  says,    **e  just   came  up  to   the  corner  and   the  gates  were  down," 

Mr,  H Inkle,   the   signal  maintenance  foreman  for  the 
defendant,   testified  in  detail   ?*s  to   the  method  of  signalling 
towertuen  who   operate  crossing  gates,    stating   that   a   tracic   appliance 
was  connected  directly  to   the  rail©  which  fed   the  current;    that   at 
any  point  desired  the  rails  ware   split  and   the  appliance   installed 
making  an   individual   circuit  over   the  two  raile;    that  the  approach 
of  the  train  en  these   rails  at  a  gives  point  would  cause  a  short 
circsilt  across   the  two   rails  which,    in  turn,   discontinued   the  current 
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in   th"se  rails;    that   this  dropped  a  relay  which  waa   control! *d  by 
the  current  of  the  rail*  at   another  given  point;    Uiat  this  relay  fed 
the  battery  by  wire  to  a  bell  Ik  any  parti oular  tower  which  wa» 
cau»ed   to  ring  when   the  relay  dropped  or  as   the  relay  dropped  it 
closed  the  circuit  on  the  bottom  «nd   furnished  current   to   that  bell 
to  ring.     He  says   that    sntch   a  device  was  in  use  at  the  tiae  between 
the  South  Shore  station  «nd  75th  street  tower;   that   after  a  »ouu.- 
bound  train  left  the  South  sihore  station  the  buaaer  began   to  ring 
approximately  400  feet  south  of  Mast  72nd  street,  which  waa  about 
2000  feet  froa  the  7Stb   etreet  grade   crossing.     On   cross  examination 
he  stated  that  these  butters  w:-rs  about  9  9  par  cent  perfect  on  the 
11  Uncle  Central   and  very  eeldom  get  out  of  order. 

In  rebuttal  Mr  a.    Jennie    iit-on,  who  ooeupied  a  grocery 
and  market  at  the  corner  of  75th  and  £xohabge,    stated    chat   ahe  waa 
in  th*  store  th*  night  of  the  accident   and  sas  ©tiding  in  front  of 
the  store;    that  ahe  aaw  a  street  oar  approaching  at   tile  mists  of  the 
accident,   and   that  just  as  the  street  car  up pro ached  the  crossing 
the  train  caste  along. 

Defendant  contends  that  under   thie  evidence  the  court 
•rred  in  refusing  to  direct  a  verdict  in  it&  f«.vor  and  eitea 
JKtaBlM  v..  Sa  i  Sb-%%  la  M*.*   M*  ***•   627;   o,   |  .a.   n.   |,    Uo.   v.  , 
Lewandowaki  ,   190  111.    301,    and  ©axiy  other   cases   so  holding.      Irs  view 
of  the  conflict  it.   the   evidence,  however,   as  to  whether  tne  gates 
wers  down  at   the  time  th®  deceased   started   to  ©rose   the  tracks,  we 
think  it  mast  be  hel<3   that  the  questions  of  th©  negll&enee  of  de- 
fendant and   the  eentriburoty  negii&snee,   if  >m$t  of  deceased  were 
for  the  jury.     Of  the  sany  oases   Sit #4  froas   this  jurisdiction  we 
refer  to  only  two  -  ^.»,  .&.£.   I,a,  &aJBfcfcJEa   BflJB&ifr  2ii  ill«   W»» 
■a*   Rosenthal   v.    G.    &  A.    ft.  fi.    Go..    g$S  Hi.    552. 
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While  ire  think  the  cause  m  oroperly  suhsditad  to   the 

jury,   the  evidence  we  have   recited  dleeioscs  that   the  Tartlet  of 
the  Jury  ie  el  early  MM  manifestly  s.g^iiMrt   the  prepcaderar.ee  of 
the  evidence,    and  we  hole!  that  the  trial   court  should  hare  granted 
the  »otioK   for  a  new  trial    for   th&t   r^sson.      The  seieewhat  uneer- 
tain   evi 'enee  given  by  one  eye-witness  produced  by  plaintiff  to 
the  effect   that   the  gates  were  not  down   cannot  prevail   against 
the  evidence  of  nine  witnesses,  mwy  of  thee  entirely    !ieijit??rested, 
whe  testified   to  the  contrary,   together  with  the  evidence  ate  to  the 
usual  M«nn<g  in  which  the  gates  were  operated,   which  tends  to   cor- 
roborate these  witnesses  on  ill   eeeential   facte.      This  was  a  ■$*£ 
unfortunate  accident,  but  a  clear  preponderance  of  the  evidence  »s 
to  the  nuat«r  of  witnesses    tfid  aloe  as   to  the  corroborating  circum- 
stance! and  the  probability  of  the  f  icts  w&Aeit  they  severally  re- 
late,  indicates  that  the  gates  were   closed  in   the  usual  »«nner  be- 
fore the  deceased  entered  upon   the  traoks  ftaerm  h*  received  his 
injury.      It  ns  the  ,'uty  of  a  trial   Judge  under   juc*  uircu&st&nces 
to  grant  the  woticn  of  defendant  for   a  new  trial.      ( ij.e j..(|.env  v ...  Innjjs. . 
84   111.    7S;    Cadv  v.   G.  _?.    f,   Ry.    Cpft.    191   III.   Ap».    513.) 

%or  the  reasons  indicated   the  $u*  psent  is  reversed  and 
the  cause  rtatft&td  for  ?snotner  trial. 

rbvbbscd  ash  taauams, 

O'Connor,   P.    J.,     «d  Securely,    J.,    concur. 
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Sf&fMRB  32&S,    l!^:'.,   e  corporation, 
Appellant* 


*a  aailas  aa  ibe  oas*  g&t  {p$?a$aal  ijgttriwss  ^uia 
on  trial  By  jtasr;  a  rerdlot   fat  *iai*itirf  ««a  vaigsaaf   -  .   i  t»  aua 
of  §£S0@*t  a$aa  a&tssM  tiie  c^-urt ,  ^verru.ii»g  at&tio&a  £a«  a  aaa  ferial 
and   la  arrest,   aa&afaa'   .Judgatcat ,  sUloii   &*£     .  ;-..\         us   as  to  nwi 
$&a  faal&rafilaai  aaargca   baat  ftafaaaaat  »*»«&,  E&emi&s& 
and   e«atjr©ll«l  a  Wild  lag  at   m   aaar   imfew      eaalavan  .    aetata 

oourt  in  th»   ait;.    &£  '.'K,  s  i  ssiAu?;  watt  sua  elata-t**  usee   £  r 

ir  >aaf  wriiig  fireigkl   frtts  !&«    S»aa#»«at  ear  sub«'oaa«s»^t  to  tfee  .main 
floor;    that  flaiatifi   aaa  eoliaetl&£  gar'safcw  at  t-y*   el ■-;-»*  ?^ia 
oaofi  the   *!»*»%*»   fe     tkfi   a?9$a»«t  aad  at  t&«  c  ir<*..'t-©u  of  ftafeit&a&t 
ta  x-alfiK*  ggpfeag*   a&£   ruisir.n   %-j    II  9  aula  ficw  wher*   fetf    »  8   la 
a&rry  it  »■&&#.    iiisfc  Sk#  was   la  thst  ©*srci   9   »f  uar.,   tart   I  aa$ 
&r£#ji&iu&t  fail-si  la  its*  tuty*  Is  fc&al    It  :.  u  ■..  a&  elavatas 

t  i p.t  «aa  lt^s*,   parity  i  ;>^  aiiliglAai  aa£    .-i--i.i^£    i  till  or  eell 
©f  ta«  a^s^iaaajsaat  to  fjrajeet  tat ■,  tat  alaaatar  s&aft     graajraaj 
i'tiffe  **.::;   gm  eaagkt   La  felM    .   U  -.-~  waa  aaifcaaae1  a&A  $ 

faasa  was  &  naaiaa  ei  tafaaaaat  for  aa  taataaatea' 

v**4Aat  at  the  close  or  fiaiatiff'a  aviiaaaa,  aaS  talis  »*&««  *&£» 
rea«-wed  at  lk«  eloss  ©f  all  th*  «vi<:enye.      ;•    :<  asll^aa  waara  daaied* 
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Dafendant  acnteads  that   the   poraaajtory  i&sttix-&%im 
:■■  ^iv#a  anil         ..  tt3a<^tr&&i<st#d  ivii 

•plaintiff  was  not  entitled   to  rsoorsr.    ;.t  is  als^  aXgtiBi  that  the 
asurt   «?rr«sd   In  exaluil&g  «Vi&*n«3   offorsd   i     &af«8&&&i« 

it   ta  urged  in  tns  first   pl&ae-  t«t   plaintiff  «aa 
u:?cn  the   premises  as  a  ^sara  license*- ,   aaa  ttoM    H»3f*f«r*  -da  fondant 
o»«*rt  hiss,  uo  &&$?  &&  to  «**»«   Cu'sson  v.   ^on&Pd ,   l*i/  lii.    188; 
Bent lay  v,   Loy«roojct   102  ill.   ;>p;>.   166,   and   la  Caraaa  ga«   v. 
Ssok^ias,   LSI  111.     Aj»j>.   £11,   ar#  oited  and  relied  on.  ?ha  avidenoa 
shows  that  plaintiff  had  fee* a  do  in*,  business   itith  defteaa&aat  fro--i 
twelve  to  fifteen  y*ar»  and  in  tMs  gartiattlar  Scial  of  work  jfsMf 
four  or  five  yaavs*     H«   tad  an  oral   #©»tr*8t   for   services  &. 
sonth  unvior  whien  he  waa   oalig&tad   to  taul  narbags  :.'u.r  a  ooag&naa- 
ties,  of  ^66.   par  noath*     Ka  also  haaiaii   gartaga   far  wtkttir  cone  .;rns 
and  usually  aarnesd  froo     $@M$«   to  $383*    par  39%th*     If*   %*stlfi«& 
that  dafsodattt  furnieh.d  an  elevator  to  lift   the  fearfea  i    fetaat 

h«  was  autkoriaad   to  use   tha   elevator.     A©  trie  contract  mus  for  i ;;.. 
Mutual   t»t»ra#t  of   both  j^&rtias,  •»•   think  til*   IttXf   c-^.«   ]masaaa«l|f 
find  that  pltU^tiff  was  upon  tb»   prwaisaa  toy   invitation  and   of 
right  and  that  da  Vacant  o»ofi  fela  fctw  duty  of  •vtloftsy  ©are 
(;:.*•  needy  v.  Bs^n,   132   111.  App.  2GQ;   gal lexy  ▼.   ray  -Oypft  t  A  Rg& 
£o. ,    Ml    Hi.   A;>o,    4oli;    Partell   v.    ?hila.    Coal   g£»t    MM    Ul.    114; 
fiilousUa.  v.   ?ari8iaal  Ry.   Co'.,    236   ill.   54?}. 

!fhs  question  of  whether  plaintiff  was?  fres  £roa  con- 
tributory nogliganee   la  a  <i If. famxt  question,   and   tha  evidsnao 
faring:  thereou  is  yr&atieally  oneontr^G.iete^.     The  elevate*  us*u 
w&S  a  freight  eXaWa-tar -eff  Mw  hydraulic   type  with  e  plunder  on 
the  teat  teat  of  tha    ?1 at form  axtan&ing  &«*»  iate  a  »©#&•%  W  groove 
in  £&«  ground..      ft*   platform  of   fetM  e levator  was  abviit   five   feat 
a<$u*r*.     the  aosrta.  and  south  alAea  nf  fch»  elevstor  war*.'  •&•!«•«£ 
with  seat&l  or  «U«1  ®i&&®  i9to*%  fiw   f»«*   hAih«  l"  ca8t  iJid*' 


' 


. 
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tate  esIsvh ■■■:-*    as^a-sll  aval^st   -i  ocnere'.*  ffttll  &&&  on  %■&  weat    side 
It  op*asfi  c--:i%-i   la*  floors   9l   tfe*   I  .  u-  fcaso^st  aa4        1      M&i. 
HM  sail  oa  tfet  ias'   si   e  *%&  SPaaffe  ;■.,.     L»  i  ast*    y. 
sstuok   out  a  (juarl^r  •£  &a   inoh.      When  ftaft  ttltvates   sas  siovtssd  up 
&a£   down  it  ^ouid  hit  it  roufih  spot  aa&  »$v#   &  little   fron  »i&*  %$ 
si  •«      fa*   §s?a«#   &«tw««u3   tfea   sls-vsr.t  >r  sad    fc&#   ft&aft    -  .    .  ...;ut,  • 
quarts?  of  an  iaoJa  on  s&ssh  side,  Tft*  *l«vatov  mt«4  up.  ana 

eowa  ISWI  shaft  an  what  ware  e&Iled   "shoe a,"  aalea.  we:?*-  &.?,  ta«»  side 
aad  did  act  allow  ft  r'^laj"   of   »?#*         ;Ui;t,r  of  aa  la@&,      ?&« 
saaditioa  of  ta®  a  levator  at  tao  %£ag   ©l  $&«  atslAaat  oa  ffoTsaa  1 
£3, 1927,   was    Hifi   £-a?»e  AS   it   fefti   8*«*  j?rlcr   to   t&at   ti«*.    W&aa  pit,:;- 
tiff  r#4#varoi  frosi  die   iaja£>£,#i  fte  resumed  »£&•  wsi^   ujidar  fcits 
soatrcust  with  o»f$s:i&£t  oj£  at  l        ,      v  -   trial  san   fcaaiag  vii 

aaass  and  garbage   fiPOM  tfea   MM    bulMlag  sad  ams   aala,     ■. ■■.-    olavatar 
la  substantially  las  aaaa  oes&itiaa  aw  it  w«s  oaf ar#  ha  was  iajursa. 

4$  tfcs  fctaa  of  :il-;    La  fa*£sa    plalatlff  er^s  SMgagaa   in 
3P#®Hfia|E  tfco  rnhai  .d  anS   garbage  aaa  s&3  asaiats4   a.,    ftih   oa^Xoyss, 
q&v  £&-;.>«as.      f-e/  l^&is  ....  t%     ataoa  a&s  vatefej         I a  tht 

su'w-osa»J3s««t.     Jasy  plae#3   £&*£*  sans  o     t&a    aAairatarj   &;-.c   oa  the 
tog  cf  on«  of  tas   a&M£   t;,©y,    ;:r  sas   of  tfeam,   alaas4   one  ox  two 
«$tai  hoo.98.     Sftaiatiff  then  stood  or*  l&s  alavatos  at  ta*  aaapifeaaat 
9on»r  of  it,   ta«  fsur  eaa«   taking  frasiisally  all  ta«    B#a«a    .a 
fttia   /latfora.     Plaintiff  galled  a  •aa3.#,   fiw*fl   tu<*  ^lovexor  aotsd 
uijwa^fts  aa4,  a^   M  says,    ahooJc  aaA  |#rked   as  was  usual.      :le  saft 
t?mt  tae  |«*itias  sai  ahaxiag  *aa»«l     is*   :iuo»  to  fail  ofr   .,  m  m,n 
&nt  on  %j   kiie  foot,     9k&  ixui,$  s-a^e   NtuNiaa  ai8  lo*for  ilisafi   A3 
he  twisted  his  Uft,  f  ;-ot,  |&«  f^ot  mrm  aaajgat  &alfw«#a  6s«  tailia 

%aa  first,   floor  ftai   thy  ^icivatui-   »Xat3t«on  -      fM    - I  --„    Mas    **i 

aafti  th«  ®vi$*5»3'i.   t«iiWH   (     stei&w,   p»issaa»a%*   $&il«  Iamxm  was  ao 
eleatrie  ligaa  la  t^a  e2.*vat   1  ,    fe&M»«t  »«*  aa  ^l«eiric  ll^^aa  la»|i 
aa  iaa  a*iiing  of  %Jw  aalN-feaaaaeal  »S*  tiali  £¥©»  llai  op^niag,  a^id 
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tftiss   light  thruw  it©  ruja  fc«   Ma  door  a£  ti.   slsro&tor*   ra«,a 
war*  also  several  elMtvld   .lighted   l&aps?  0=1  |Jjt   eeiiiuf.  of  tae 
basera&it   floor  n<nn?   t.  ;;e  dsvsU;    ihfcft.tt®®   aoov*   %k&t  |»oi.'t,    BiM 
m«tnl  aireul&r   §#j  OT«r  ii.    &1«   at   r   i>£^ii:   foragg   9$#a   lac 
doors  at  fchti    .^dewalfc  Uvwl  gausi-u;   daylight   fce  e.$»S    into  fcfe* 
•h&fl.     Ther*  was  a&  evidence   trading  to   ek&«    <  :\i   accident 
aappdn«;d  on  account. of  iasuff?  $  i  '.-it  Ligtrt* 

Can  it   te   ©aid  ti-;o.n   Item   unevjifcradiaisfi  is&XB  ta&t 
defendant  was  guilt,    of  neg  1  i g m 3 a   a  .<?.   t&at  pl%istil     *t       free  from 
gemteiMiaty  &»i£ig#Si»®*  IXttU&tlff  «*«  thoroughly  faaili&r  with 
Ife*   *»aetlTU»ti»»  o      :  he  -.;..■:    b    S    »J    &t*«   KJMtfi    in  ?:nich    it  ran, 

anc   hfe   Dkimslj     ig  of   Itl    spsraii-    ..      £ae   dociarati-.a 

doss  net  allege  i&at  t&are  vfts  un;'  negligeae*  is  61m  sanaer  la  wniea 
tha  elevator  was  a  nut,' ,cu.u,   m&   if  it  ao   alleged    ;,^«x»   is 
no  proof  in  %h.  m%  r«        .      -  .   t    Sustain  &a$  enan  allega       .  , 
l&afff   ia  no  ±>roof  taa&lag  to   -  ■ .  ',    fclia   faet  Ife&t    kk*  till 

«xtend«ad  p>aeat  a  eaarter         u   l&at!  late  tag  si'i-v&t  r  an&ft 
infiieatsd  any  M£lif«aa4   fey  fttd&aaa&t  or,    indeed,    thai   this  «?as   ths 
aeteai  es.usa  of   the   injur.    whlc'.i  plaintiff  received.    S«  end.   tele 
eaplo^e  under  &i«   Aireatlaa  l$ad>«i   ttoi   elatftter*    &*,   alsaslf, 
ojjaratad    I  ...      Levator  &e  loaded,  and    sae    itt^ar?    <shic-h  fee  receives, 
t.ia  onaoairadioWd  evi£eaes  shews,   was?  ftaa   to  tbe    fact  thai 
fiillag  tiits  platform  of  the   tleTatea   fee  lis  aa,jaeU,  ,   tat*   i»S     tis 
oaiijloye*  yro<j**»d,9d  to  put   l-he  h-~sj?  or  hoo^s  on  top   -f   t?>.e  ger&»f« 
eanss.     ojao  oi'  irsea  ptt  tlu)  b&$$e  t'«  yi   ssstl    i--":        !        *3j»v»%o» 
wits  the  oaas  with  full  1aamiX%&&®   t$@®  I-j-4:  *n&   f»ar««a*l  •3Ef*^  I      -- 
thst  tho  elevator  »Aiw   In  mvatm  at  mar*m*A  wouic  tec  1«nkk« 
^«rJcy.     fli«  ftilliag  eS   tue  n^o^  aiiC    jlsfeiatiffffi  o-n  tts*®!©fi  t«>ai*ia 
HiUUk   It  fisll   »*»«    ths   yroxi5}s,fey   itt»»#a   of   t  ;v:s    iu^;.a*,_    «ki«l    tM 
reooivea,   suaS  for   sotli   .  f   Ifetss,   plaintiff,   sot  defyMant,   k&b 
r«espo;^iale«     Und-r   Iks    si    -  ,   ss  a  su&it&r  --f  fact  attd   of 
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1st*,    ?l&£i$i£  t   si  lt$li  g&ilftgF  of  ttntribtttovy  B.«gliu«ae«, 

proximately   fciKfeiag  W  oduss   t:it»   ia,;^.    .or   steles  &@   §%es,   as! 
for  tfe&l  re&aon  t&s  court  ato&wM  &#?«   air»ct«6  a  Terfiiot  ee  re- 
quested  »7  &«jf«Ma&t.  fe&tf   i'xrur    Ifi&aatea,    t&«    |lffl|§M&&t  will 
be  r*v#pa«d  vitft  a   ffia&lflig  01.'  *'..-..       ...a  ^yAgmsnt  hert-    la   j 
of  6#ffeaatU8t«      ffeScslcr  V*.    ^.ria^bufe^,   £d@  111*   4SS|    13LX|Jgoli 
Central  a    ^'....COt   vs.    ^,w&le,   8*8   Hi*   870  • 

:  £££££  »IfM  FX021&  ©F  Fil 
At?  I9MHGEM   apeag, 


We   find  as  a  stutter   of  f'&et  &&£   of  law  t&at    oa   the 
uaeoatratiiotefi  a vide ass   the  plaintiff   in   Ifeia   e»#s 
of  eoatrlbutpry  a«e-;lig«aea»  p-i-oxicmts-iy   - 
injuries  far  whioh  fee  s^ee,  as£   that   a*  a  Batte*      "  la<s  I 
not  eatitied   to  recover. 
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lAI'i   SAL  Bi*.:  KM        'SIICAWI, 

jok*  a.  fiur, 


)        COB  I]     a  v.. 
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appellant .  ). 
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|3S  an  aetiftA  on  eon}.,  act  aafl  up  an   :,rlal  fcy   jtt$J  , 
at   tha  olosse   of  all  fehffl  evictm  a   fek«   court  at   the-  raqaaat   of 
plaintiff  ittstJ'UBteci   t;w  $ury  to   rtswrn  &  verdict  against  d*ffc»daat 
and  in  favor  of  ^laiatlff  for  tae  sua  of  #1,200.     Sat  v«*r<5.iot 
was  ratunt.-d  and   ^udg.faant  «ttUr«4therto?i,    to  r&ve:*«  whiati   I  feij 
a$9«&l  1©  pro  e  e  outs  e. 

Plaintiff 'a  tlsiln   is   baaai  Q#«fi  &  demand   fov 
tawwlaalfriMi  la  8  raal  tatalw  fcraaaaatl&ss  aXlagal   to  N  iaa  frea 
ifflfaaftattt  to  oa#  31ar&  S«    Howard,   «  duly  lis«a$$£  fftal   »&tat« 
. -.-r  la   tfei  alt?  cf  Chiaa^-j.      Ska   :;;;,.>  ;isni  ftv*    I  -.!■   fc&s 

QoaraissioiiB  iiud   fea«s  &aX?   aaaigatfrfl  b^'  a  r«  » 'toward  ts  plaintiff* 
Tisti  right  in  ari&g  sash  aatiaa  in  tlftiatift  »a   aaaa   l«  based  on 
I  atlas  II  »t  tat;   ?j?aeii#«  Aot  (aa«  &aMlifa  $%*tataa«  cms,,  no, 

$ae.   13 5 « 

fk*  all<sg^d  raaaa&a  f.xr  reversal  ar«   of  &   |ai 
teoaaissal  nature,     it  is  aaAt«aa\a4    ■■■&-.,  tka  atataaa&l  Lain 

do«s  aot   lit  I art*   a  good  -aaiin*   af  action   8*oa.  I  *i  riflaati&S 

of  it  is  »ae«  bjr  ana  of  liw  att  M  ¥«  -    ■■"  Flaaarta  v. 

•Alison  j.i>idi<  &  ambroid orj  Co.,   805  ill.   Apy.   So7,    is  eit#d  to 
that  point.     Shi  «sa«s  am  tlMy&g  ftia$t»gaJLa**as3i##  la  Ilia*  aaa 
plaintiff  latr*  la  a  aat?s«rati«a  a /mi  fe&a  tafifiaatiaa  1®  hi  Italic 
S.   H«14aan,  w&o  saj-s  that   «*W   i»  the  Qui,/  nut -prised  afaat*  8* 
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pl&iatiff.     it  is    sail     aififiealt  u   see  now  a  ea*fe?ati«»  e    .  •. 
aot  ©xoept  Ifcreaga   its   agea1     ■,:■.  ;.  .     I  i»tfo  r  faot   that    i 

agant  happened  a2»*e  to  o«  sn  atfcaraey  fa*  plaintiff  aoald  fae 
material.      Th«  roJU    stated    in   the    ■  Uygj  8  i,  in     a*ci: 

ln  £*-Li5&£££  v*  Saami4V.   Si  I    til*  &$£,  l&a,  «£t(i   I  i  gjaaitt  ▼  . 
Korabllth,   24S  ill.  A?p.   LSS.     U  .«  also  ^jj±^n  v.   4a  aland  sixty* 

f'iird  ,;T,.&tii Sags,  ft*  III.  *$$.  oo2:.     Kbetltas  tae  eaaa&raatiea    .. 

the  etatute  is  to  a*  ■trial  as  Liberal  {**.    '.'ues-tiu.-  srn^i  riae 
yet  tea**  dea><  &ae  ..  x  reae   Court?   a*   taiaJe    it,  any  not   ao  teal* 

t -at   lite  rale  an^ouaaofi   La  T&ajga&a  v.  J^yLaga  ^t,(j.  c;o.   la  a$$lie 
■fear*  a  ae&par&tl&a    It   /isuzst  iff . 

Defendant  al*§  aa&teaaa  feJa  I       i   atataaa&t  a.f  alaJ 
i&  dafialea     la   fcaat  taa   date  of  the  aaj  t  is    Laid   aaAar 

a  TtdalSaat*  Aa  examination  ef  t -:t   affidavit,   aaaaver,  diaald 
that  ttj*}  affidavit  I  , ;,     9  itate   laa  date  -    aaslganeat* 

Oa  the   **&tjfar?f    the  averment   la  yaaitlva   Uaal    fcaa  aass 
os  January  *>,   1933*     flfcaa  trial  tali  *«<   aataadea  aj  *tri&ia§  i 
the  figure  »t*  asfi   insert!,  g  the   fi^.uro    '?. "      .  • 
oa  the  fsM3«s  of  tfca  pleading,  t;.   eaia     a*  ***  aa  eajeatiaau 

it  i;;;  alas  axigtd  that:  Ui«  atataaawt  of  oi&is 
act  set  forth  ha*  a&J     tee  a  plaintiff  aoqulr^-a  title,   and  Maefaaraaa 
*•  dattlng  Mfg.  Co.,   £44     ill.  a?  .  ft*,   la  eltad.  Sara,  again,  as 
esaatinatioa  ef   fcfc*   atattaaat  of  elain  a&awa   thai    i^3   eat 
are  la  f&ot  set  forth. 

Mrs.   Ka»»M*a  alais  aas  essaac   a  ha  following 

ijiatrwaent 

ioago,£eoemfc«r  £Sna,19£o. 

0«    I.    H./ward  &  lU    3.    Thorns, 

with  rafareaae  I  propose*  asahaage  of  oomer  ill 
A  fcaititt©**  arena*  with  8tr«  1.  &«  wwiisai;,  la  the  ^vexit  laal 
coatra.t  is  ai^aaa  aaf  aaaiaaage  u    ■  I  *l  ftaHvearf  of 

-  s  - 


- 

feci  J 


assds,   I  a^r^e  to  9*3   |  .  ssrs-lssa  as  bare  sua 

of  ffMlfi  I  illara.      £S   &aal   li    sat  aoaaasnats*'   Oj 

flails*?!  of  ds«d©  no  saa         las  is  fee  &s  s&az 

. .   r  s  la  pjf . 

above   is  ocrreot. 
(signed)   0.   £.   Eo«e        8,      .    :. 
,    it.   3.    Jnorne.' 

It   is  said   that  the  st&tsaaat   of  slats  is   iaau£fisls»t  saftM 

Section  19   aeoaate   it  4s»i  ,  la  isow  sad  w&aa  5«   1. 

Howard  seoured  litis         i  .     ,    Fasras's    Latsx*    ..    la  b&ia   - 

Mat   in  writ ia£.   ij>sa  tins   trial  Mr.    v  tllsfl  us  &  isitasss 

and  teetifi-d  lis   I  8      l  .    I  ps    I    Sf State 

aalesjaan  eaployed   ey  Mrs.    Saaarfl   &&£   t&a1  siSJftSSSBKttt 

of  the   sait  h>4   b&6  traaaf   r»  6  ■;•  r  s&$  sl&j        tio     &s  a&gat 

IttVN   to  &n^  pert tea  sf  t&s   a$3&mli  si   £&.  I  loa  weaid  ee   &su»f- 

ieleat  to  vest  ts«   t    Us    la  n^r.   {Ij^att  v.   r^f  ^-rt   19S  111*  ■.    - 

428}.     Moreover,   ai&ae   tas   &*«lati  f  Tn- rue  to  SUPS*   SWMMP4 

was  Um.%  of  an  s*$ls  sti  -  ffoald   aavs  s  rifc.t 

to  ma    in  ha*    mm  a*  *  £©*    felts  value   sf  hi-.,  asrsless,   irr*89*ativ* 

of  section  18  of  Hie        ■  ,    ue  iat       la  fast,  fcs  «a    .  i  raal 

t  tie  or  interest  ia  aati   to  *&*   slain*  Again,   isai  not 

rs$air«   Uatt  piaintif"  sftsula   sat    fart!  Irs.  Earned  &oquirt>& 

aay  litis  afeisa  «S   tit  ;^^   but  ratiw  glaiatiff  aa- 

quired  ttra*  ga*sw&*$         ■    •  ia/rasaaaa,  *as  eoata&tisa  of 

aefen&aat  fcsatt  fefesrs   1«    8  variaaa  .      t  and 

the  pi  oof e  ia  withaut  asrlt. 

contract  fag  axaaaags  : '-..  ,      •  wtiiei; 

olainUff  oes*s  lis  tlaia,  «•&«  aat  valutttaxil^   ear;  i^c.  -ui   ay 

defendant  Geary,     ■  n   fc&*   contrary,   a©  att®«a*#fl   to  abandon  and 

rescind   it.    !*!&*»,  Dl-U   r°*   «••!«« 

psrfsraaass  la  I  ■■■-.■./■    hkutI  jounty.  a  &:.er*e  was 

eatarsd  ftlaaAssiafi  feas  blU,  tast  »#«»  apjisal  t«  tat  Sa^pasw  6< 

this  deeroc   was   re^srssc   and   fchfl   seaaa   reraaMtC   with  oirsstione 
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t«J    t&«    ^^vTiHT   (MMVt    *M>    8»t#3B    A    t*«JNMI  PS    »&•    I  :■.,&  lima   V.    ftgjgfci 

9HM   CUU  t*8)«   as  a  sjmmlt     •  ■'    fciiaa,  fe   • 

2»&?b  nlafSW  ■  ■         l  artwiat  ass  £ 

entry   of  ttK   !••*•*   far      fe«    •y**S£i*  »••         #*•  •*** 

j?rovia«fl    for,   &ft<i    t&8    d*or'  ■./.vJ.-i- ...    m .;.;.,■    .   I 

•  <pitiws  arising  ft**  U&5  ■  '•-    0*<      ■":i}f&:iCaat  sum 

eonteuds,  ft*  t   s   ft*       fS       ■-  QXm®  v.  jtooa*.   880   111.   S89,    &*»*  t*« 
traaftuticn  as   finally    Mrvit4   »ut   is  tlfltsvaft  £r<»l  teat  asBtsa- 
$La%«#  La   u«  «^2^@m^i^  |g  ,:.;/.,  ftaat  ia 

aot  tvUifttal  to  fay  fctw         •    ?es  NW»r,   Utfvt   i» 

ao  material  aaaa£«   la   6&*   •■aaatia  ,.■...-,..    - ,   aa*l    11 

tr&aaaa'Uoa' &a  oarri»«   oi,   ,.,.-;  ■  &is   **»•< 

Ujpoa   the    MUM    *afl    e.  I  f  J'      kia'll      t       -■     -       •  '    ** 

rafataX   to  p*»fs»*  -,   r#a1  '  -,    ' 

flsaree  er^se ,  toft*   iat   '  ..-•;•■  »*  »*■ 

rlgai  to  t*H"a*i**l»&t» 

It    i«  also   uivo  •     ■ 

eYlftaaoe  tosato     I      Bfems  lias     4  >  a»  ■         '■'    l  ■ 

ftwtszn  tat   *#a**a*   .     la  •  u 

w»s  finally  i  aaa****      ■       ■  •••<  *»*aaa*a   >    !    •     »▼!••**•»»• 

p.-o$«ri?  tatlato*  aa  ■    « 


i«  wrong. 

Ka$8gJ  uY,    J.  ,    fci»e   9 
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Appellant, 


)     '  tm  ooimt, 


■:uwn, 


TffOMAfl  8.   X£1ASY  aad   BJso  a. 
IKLLfcY, 

Appellees. 


Opinion  filed  October  31,  1931 

m,   mmmm  m  mmi  delivered  the  opinion 

of  the  court. 

This  it  a  emit  in  chancery  to  establish  the  existence 

of  a.  partnership  between  the  complainant  H»x  3.  iiisan  and  the 
defendants  fha*%*  Si.  Eeliey  and  Syrd  &  Keliejr,  and  to  dissolve 
the  partnership,  and  for  an  accounting,  the  chancellor  after  s. 
hearing  dismissed  the  bill  for  want  of  equity,  from  which  decree 
the  oosjpiainant  appeals* 

It  is  contended  by  the  ssaplaimKat  tb*t  t.he  decree  of 
the  court  is  contrary  to  the  weight  of  the  evidence,  end  this  is  the 
only  Question  no*  before  the  court,  -therefore,  we  will  apply  the 
rule  f&mt  where  t  chancellor,  sg  in  this  oa.se,  sees  and  hears  the 
witnesses,  determine®  their  credibility  and  the  weight  of  the 
evidence,  a  reviewing  court  will  &«rt  disturb  his  findings  unless 
the  decree  is  against  the  manifest  might  of  the  evidence;  end  if 
it  is,  will  not  hesits-te  to  reverse  the  decree  if  the  weight  of 
the  evidence  is  such  that  the  reviewing  court  em  say  the  chancellor 
palpably  decided  the  case  contrary  to  the  evidence. 

In   disposing  of  this  case  it  will  not  he  necessary  to 
pass  upon  the  pleadings,  for  the  reason  teat  no  question  is  raised 
as  to  their  sufficiency. 

The  record  discloses  th*  t  the  complainant  md  the 
defendant  Thomas  H.  kelley  *M  physicians  and  surgeons  by  profession, 
and  have  practiced  this  profession  in  the  Oity  of  ^hlcsgo. 
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#hile  the  record  ia  voluminous,  the  facts  are,  sub- 
stantially, that  the  complainant  was  graduated  from  Loyola.  Daiveraity 
in  1913,  and  that  one  of  his  professors  waM   or.  iiciiey,  with  whoa 
h«  w»?a  very  friendly;  that  after  eoHrplalnatit  was  graduated  he  opened 
a*  office  on  -31st  street,  sftA  this  friendship  between  the  dottors 
continued;  th  t  he  remained  in  the  locality  until  1917,  when 
Or.  Keliey  suggested  to  him  tat  he  move  to  or.  bailey* a  new  building 
located  et  818  last  ?5th  street,  upon  terms  satisfactory  to  both 
parties;  th  t  th®  complainant  did  move  to  this  locality  *nd  stayed 
until  %  new  arrangement  between  thew  was  made. 

The  question  arises  rhethar  this  arrangement,  at  the 
time  it  was  entered  into  between  the  two  doctors,  was  ifeat  of  a 
partnership  or  •  contract  of  employment •  the-   complainant  srays  that 
it  was  a  partnership,  on  these  terms,  which  »®re  not  reduced  to  wr.iting| 
The  building  occupied  oy  the  doctors  was  owned  by  Mrs.  3yrd  Keiiey, 
the  wife  of  Dr.  Selley,  and  was  to  be  used  :s  a  clinic,  known  as 
"The  Kelley  Clinic,"  but  th~t  It  was  to  be  operated  by  the  partner- 
ship. Dr.  Kelley  w«.«  to  h«.w®  the  majority  ooatrol,  with  s  52  per 
cent  interest,  and  Mrs.  felley  was  to  have  a  34  per  cent  interest 
for  the  use  of  the  building  contributed  by  her,  and  the  complainant 
was  to  h&v*  34  per  cent  -  about  one-fourta  interest  in  the  whole 
project.  Dr.  itelley,  under  this  arrangeraent  was  to  be  the  managing 
he%d;  and,  in  order  t©  finance  the  scheme,  it  mm   agreed  th  t  s&sfe 
should  drew  out  of  the  funds  of  the  clinic  only  what  he  needed,  for 
his  living  expenses,  the  complainant,  who  w&s  unmarried  ftt  that 
time,  was  to  dr».w  out  $S9@  ft  .nonth,  and  Dr.  Kelley  was  to  receive 
MOO  a.  month,  t«  support  himself  and  his  family,  consisting  of  his 
wife  and  two  children.  or.  E#H*y*i  version  of  this  new  arrangement  ii 
tfeftt  towards  the  end  of  the  ye  r  1918,  the  complainant •s  practice 
began  to  dwindle,  and  he,  Dr.  Kelley,  thought  it  would  be  better  if 
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he  could  fwel  free  to  call  upon  the  complainant,   and  so  proposed 
i  salary  of         ':   i    month;   that,   oa  January  1,  1919,  under  this 
ayrangSAeat,  the  oottolalnsnt  agreed  to  devote  hi®  entire   time  to 
the  undertaking,  «ad  dye*  this  saount  e**ch  month  until  he  was 
aarrlsd  in  1933,  when  he  drew  aoath. 

There  is  i  ooafllot  is.  the  evidence  as  to  the  with- 
drawal by  the  eoapl&insnt  of:  funds  for  the-  purehs.se  of  a  aim  auto- 
mobile,     whether  this  mm  was  paid  to  the  itapla&atat   by  Or.   Kelley 
oa  account  of  •  previous  loan,  or  was  withdrawn  from  the  complainant' i 
aceoutxt,   the  record  is  not  (&•&*•     The  evidence  does  disclose  that 
fire  witnesses  testified,  substantially,  that  *ft*f  ^January  1,  1313, 
Dr.  JLeliey  toitd  each  of  the®  that  the  oomplaiaant  was  his  partner. 
This,  however,  Br«  Kslley  explain*  by  snying  th?-<.t  h®  did  occasionally 
introduce  t  doctor,    yr-'cticiag  in  the  clinic,  at  s  partner,     the 
complainant  drew  funds  at  the  rate  of  SSon  sad  *30^  i  month  after 
marria.  e,   but  the  yearly  totals  of  these  monthly  withdrawals  are 
not  exact,  aa  shown  by  Hm  record,   but  ia  the  sain  they  wtifiimi  to 
the  yearly  totals  of  £M@@  when  the  monthly  withdrawal       g      ":"s0.00, 
*ad  f»3600  when  the  monthly  withdrawal  mug    :■  300,00,     Socks  of  account 
were  kept,  to  which  the  complainant  hsd  access,  and  ia  which,  during 
certain  years,  the  *rithdr?.w«:s.a  fey  hi*  w#jy®  entered  as  salary.     It 
also  mpgttaSS  that  for  a  period  of  four  months  Dr.  Keliey*s  trith- 
drswals  were  likewise  entered  in  the  clinic  boohs  as  salary,      juring 
the  time  tfeat  the  ffgnqrlftttttBt  ma  connected  s?ith  the  clinic  it 
prospered  and  considerable  money  was  made  etch  ye^r,  -s.nd  it  tppiiuwi 
from  the  books  that  9t*   tieiiey  withdrew  large  sums  each  year  from 
the  clinic  for  his   persons!  use,  and  also  for  investment  in  real 
estte,     the  real  estate  transactions  were  kept  ia  I  separate  est  of 
boo&s  by  Dr.  &eiley.     However,   the  clinic  books  contain  some  of  the 
real  ©atate  transactions,  which  involved  large  sums  of  money. 
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The  evidence  does  not  show  th»t  Mrs.  Syrd  a,  kelley, 
defends at,  was  present  t  the  time  or  took  any  part  la  the  conver- 
sations tal  between  the  doctors  regarding  nny   arrangement  entered 
into  by  then.  This  is  unusual,  far  if  the  contention  of  the  ooa- 
plainant  is  true,  by  this  arrangement  she,  for  clinical  purposes, 
was  to  contribute  the  us<*  of  the  building;  owned  by  her.  The  record 
does  not  show  that  she  was  consulted  %bout  the  use  of  the  'building. 

Another  anususl  circumstance  in  this  cues  is  that 
the  complainant  had  ntfi  to  tat  books  of  the  clinic  and  the  annual 
audit  prepared  for  the  olinie,  beginning  with  the  years  1931-1933; 
and  had  talked  with  Dr.  selley  about  the  audits  and  had  knowledge 
Of  the  withdrawal  of  funds  by  Br,  :;Leiley,  whioh  mm   inconsistent 
with  the  partnership  arr&ngsaent  and  in  violation  of  the  terms  of  the 
agreement  testified  to  by  the  complainant. 

The  complainant  si  so  tslkea  Tifch  or.  Eelley  about  the 
letter's  *lthdr*w**l  the  first  year  of  538,000  from  the  funds  of  the 
olinie.  He  Ha&i  that  he  did  not  know  the  amount  of  the  withdrawal 
by  Dr.  Kelley  the  second  fm%9   but  th-rt  if  the  books  show  that 
130,000  wee  withdrawn  "why  evidently  X  knew  what  it  was  from  time  t© 
time,*  Me  also  s«id,  "If  the  books  show  that  he  (Keliey)  withdrew 
140,456.54  the  third  ye~>r,  why  I  knew  that  at  the  time,*  and  that 
the  same  was  true  "if  the  books  show  that  §S.  Keile-y  withdrew  $SS#ff« 
the  fourth  ye^rj  ■   th^t  "Until  the  letter  part  of  the  tiae  that  I 
w&ffl  there  I  w»s  familiar  throughout  the  years  Wit*  all  the  -*ith- 
drawala  that  By.  Keliey  &m   making,  froa  the  clinic  funds,*  and  thai 
he  knew  Dr.  Keliey  was  @if&8g  out  of  tfee  clinic  funds  such  bills 
a*  Marshall  >ield  &  9a, *  household  bills,  -feadel  yros.  ^ills,  I.  1, 
Rothschild's  and  the  bills  of  etnas  downtown  stores.  Me  testified 
that  Or.  keliey  vat  prob: .-bly  paying  the  rent  for  his  epartnent  out 
of  the  funds,  the  w%ges  of  the  maid  in  Dr.  f alley's  hoae,  the 
Peterson  market,  and  other  grocery  -and  market  houses  for  household 
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supplies.  Dr.  Xeliey's  life  insurance  premiums  *md  his  garage  bill; 
aad  that  he  wsa  buying  sari  ssaiut  fining  his  automobile  out  of  saioh 
funds* 

It  may  be  noted  fro®  a  charge  on  the  books  that  a 
deduction  wn  mad*  from  complainants  salary  checks  for  aioney 
borrowed  from  the  clinic,  retained  from  the  clinic  fees,  or  aoney 
which  he  owed  the  clinic  for  dental  work. 

The  fact  that  the  defendant  Or.  -leiley  withdrew  large 
sums of  money  from  the  clinic  fund  would  indicate  th?t  the  books 
throughout  the  years  from  1913  to  $#$t«*tef  30,  1836*  were  kept  upoa 
«a  individual  ownership  talis  Mbfl  not  as  a  partnership* 

Uuriag  these  yesre,  the  complainant  made  a©  serious 
complaint  and  took  no  steps  until  sometime  before  the  bill  of  com- 
plaint was  filed,  and  after  he  had  retired  from  the  clinic. 

*e  quite  agree  with  the  contention  of  the  complainant 
that  the  evidence  of  the  statement  by  $?•  *eiley  that  the  oomplainaat 
was  his  partner,  was  of  probative  force;  still  this  i®  not  conclusive, 
and  if  the  evidence,  taken  M  a  s?hoie,  does  not  indicate  th«t  the 
conclusion  of  the  chancellor  is  against  the  s-eight  of  the  evidence, 
we  will  not  use  our  judgment  to  determine  whether  upoa  these  fauttH 
we  might  reach  ■  different  conclusion*  This  was  the  duty  of  the 
chancellor,  who  was  ia  a  better  position  th ;n  this  court  to  observe 
the  witnesses  ta£  determine  their  credibility;  to  reign  the  feets, 
sad  to  exercise  the  judgment  of  I  chancellor,  controlled,  of  course, 
by  the  facts  sad  the  law  governing  the  litig  tlon  between  the  parties* 

From  aa  examination  of  this  record,  we  are  uaable  to 
find  thst  the  decree  entered  in  this  case  is  tfBfJttt  the  manifest 
weight  of  the  evidence;  and  the  decree  ia#  accordingly,  affirmed* 

frixmd  kxo  aitaoi,  43* 
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Defendant  in  £rror,        ) 
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o.  f.  m\    ,  )  m. 

flslntlff  in  Error.    )  O  ^ 

Opinion  filed  October  31 ,  1931 

MR.  PR*3I3I8G  J   .     .   „  delivered  the  opinion 
of  the  nourt. 

this  is  Hi  nation  jji  &3sua-,nair,t.  and  when  reached  for 
trial  was  submitted  to  Ike  trial  court,  without  I  jury,   After  hear- 
ing the  evidence  the  court  found  the  isaues  for  the  plaintiff 
(defendant  in  error),  and  assessed  the  plaintiff*®  daasges  in  the 
sum  of  13169. >0,  and  entered  judgment  against  the  defendant 
(plaintiff  in  error)  for  this  sum. 

the  declaration  consists  of  t^o  counts,  to  which 
the  defendant  filed  six  piess;  ;<nd  in  reply,  the  plaintiff  filed 
a  replication  to  each  plea, 

the  oasis  of  the  action  was  two  promissory  notes, 
executed  by  felefe  Desk  £■&£  -Jo«,:snyj  one  for  *S400,  ana  one  for 
11600,  both  dated  January  18,  19.37.  Om   of  arid  notes  was  due  on 
Msroh  18,  and  one  on  April  16,  1937,  eafi  e&eh  ©f  the  notes  was 
endorsed  by  the  defendant. 

T*o  points  KM  made  by  the  defendant,  one  of  which 
is  thst  the  resile  tion  of  plaintiff  awewrftd  that  the  notes  were 
presented  for  pt^MMft  sad  protested  for  non-payment,  of  which  the 
defendant  did  not  have  notice;  and  the  other  ooiat  is  to  the  effect 
that  the  plaintiff  reoeived  a  check  for  ;31S.4&,  in  settlement, 
which  was  accepted  under  the  terws  offered;  tad  further,  that  the 
check  was  certified  by  the  MH  »f  plaint if r,  »nd  therefore  w*s 
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in  full  i.ayaent  of  the  notes,  it  is  to  be  noted  th^t  in  the  brief 

filed  by  the  defendant  this  admission  is  a&dej 

*It  is  to  b<?  regretted  th.*-.-.t  certain  matters  which  oeourred 
in  the  trial  are  not  reviewable  as  ^reserved  in  the  record. 
Counsel  for  def  nd&nt  is  aware  tfce.t' the  ruling  of  the  trial 
■Judge  u  to  the  legal  effect  of  certification"  of  I  check 
was  not  preserved  by  &  proposition  of  law,   U  the 
evidence  was  not  transcribed  verbatim,  decision  as  to  the 
weight  of  evidence  will  be  difficult,  but  we  "ubalt  enough 
will  a;.  pear  to  sho*?  the  -sight  of  evidence  wss  with 
defendant.  On  the  question  of  variance  there  can  be  no 
doubt.* 

In  view  of  this  statement,  the*  court  is  confronted  with  the  rule  that 
in  the  absence  of  t  bill  of  exception©  purporting  to  preserve  all  the 
evidence,  this  court  must  pre  suae  that  the  judgiaent  we.s  justified 
by  the  evidence  presented  to  the  trial  court. 

In  the  ens©  of  h§£S9L*   »t  &1  v.  dobeson.  167  111.  SIS, 
the  court,  in  passing  upon  i  question  similar  to  the  one  in  the 
instrnt  case,  said,  in  substance,  th*t  one  desiring  to  review  the 
judgment  of  the  lower  court  in  dismissing  his  action  on  motion,  aust 
preserve  the  evidence  hes.rd  thereon  by  a  bill  of  exceptions,  which 
must  purport  to  contain  all  the  evidence,  otherwise  it  will  be  presuaed 
the  lower  court  heard  evidence  sufficient  to  justify  its  judgment. 

In  the  following;  oe,ses  the  sr-ae  role  was  applied  in 

the  matters  before  the  court; 

lagow,  et  al  v,  obeaon,  UT  111,  615, 

Jaats  v.  'ie*ter,  et  si,  113  111.  654, 

Peshtigo  do,  v,  Merchants  a  ."hitlers  ^genoy,  IS  111.  Aim.  143 

Metsger  v.  ^orley,  99  111,  App.  .380 

Leavltt  v,  Bolton,  103  111.  App«  583. 

e  have  exaained  the  record  before  ua,  and  are  of  the 
opinion  that  tfcl  questions  raised  cannot  be  considered, for  the  reason 
that  the  bill  of  exceptions  does  not  set  forth  all  the  evidence  pre- 
sented to  the  tri-il  court,  and  the  presumption  neoeaasrily  follows 
that  the  judgment  m  justified  by  the  evidence  presented  to  the 
trial  court.  The  judgment  is  accordingly  affirmed, 

JUDUaKHT    AFFIitMXD, 
FR1S1D   AMD   alLSOK,    JJ.    COM..      . 
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Opinion  filed  October  21,  1931 


MSI.  Wm&   I  v  .ielivered  the  opinion 

of  the  court. 

This  is  ait     ..  :.y  the  defendants  frosa  an  order 
entered  in  the  Munieip.1  ~ourt  of  S&toage  leaving  the  prayer  of  the 
petition  of  the  def  ndxnts  to  set  snide  and  vssate  the  judgment  entered 
;y  default  in  the  sum  of  j  3,863. ?9  in  favet  of  the  plaintiff. 

On  MMMMdMV  19,  1939,  a  judgment  by  confession  vaa 
entered  in  the  Municipal  Court  af  Ohio-age  in  f*?or  of  the  plaintiff 
and  against  the  defendant*  for  the  sum  heretofore  stated*  f  is 
Judgment  was  entered  on  a  Judgment  note  dated  January  1,  1336t 
payable  to  Henry  Frerk  Sons,  is  the  sua*  of  : 10,03}  aad  signed  by 
the  defendants,  f.  *.  :.ii«*rh-.n^ei  aSi  J.  Sievfe&ltewl, 

On  february  5,  1130,  the  defendants  saa&e  a  motion 
to  vaeste  said  Judgment  by  confession.  Thereof tar,  on  February  3@, 
1930,  the  prayer  of  ftfea  petition  of  the  defendant  a  to  vacate  s*>id 
Judgment  by  confession  ime  g*»a**if  aaft  aaid  petition  w*«  allowed  to 
st^.nd  as  the  affidavit  of  merits,  and  the  Judgment  vacated  to  that 
extent  nnd  ordered  to  st^nd  -s  security.  On  &pril  11,  1-330,   a  Judgment 
by  default  was  entered  in  favor  of  the  plaintiff  in  the  sum  of 
IS* 863,79,  Thereafter,  on  June  13,  1930,  under  the  terms  of  section  31 
of  the  Municipal  3ourt  or,,  the  defendants  asde  a  motion  to  vacate 
snd  set  aside  the  judgment  entered  \>y   default  on  ipril  11,  1330, 
supported  fcy  a  petition  and  affidavit,  a  hearing  was  had  before  the 
oourt  on  July  1,  1330,  at  ??hich  the  defendants  were  jciven  leave  to 
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flit  an  emended  petition  instanter,  «nd  the  case  was  heard  upon 
said  emended  petition  and  affidavit  of  the  rtefniarte.  Ho   other  evi- 
dence was  presented  to  the  court  by   the  parties  to  this  litigation. 

It  -appears  from  the  amended  petition  of  the  defendants 
thst  the  judgment  in  this  ease  KM  rendered  on  •  note  in  the  sum  of 
110*000}  that  on  March  1,  1934,  the  defendants  were  indebted  to  the 
plaintiff  in  a  sum  in  excess  of  |l£tOO0,  --nd  at  tfeftt  time  a  note  in 
the  ,t>rinoipsl  sum  of  10,000,  dated  sir-oh  1,  1924,  payable  in  90  dsys, 
was  executed  and  delivered  by  the  defendants  to  the  plaintiff; 
that  defendants  were  thereupon  credited  with  $19*090  on  asid  smsvumt] 
that  s*id  note  was  renewed,  on  several  occasions,  by  the  execution 
and  delivery  ©f  new  notes  by  the  ■■■ie-fendsnts  to  the  plaintiff,  and 
the  note  sued  on  in  this  case  is  the  last  not®  signed  aa6  delivered 
by  the  defendants  to  the  plaintiff  in  renewal  of  the  original  note 
of  March  1,  1924 j  th»t  when  the  note  sued  on  became  due,  the 
defendants  could  not  pay  it;  that  I.  '■.  sll  and  Otto  i«rerk,  officers 
of  the  plaintiff  corporation,  suggested  fcfent  the  defendants  execute 
I  third  mortgage  securing  the  payment  of  e  note  in  the  sum  of 
$12,500  on  said  premises  owned  by  the  SsfftSAeatsj  th-jt  the  amount  of 
13,800  was  to  cover  the  810,000  note  of  January  1,  1926,  interest 
thereon  and  the  commissi cm  for  making  the  mortgage;  that  the  defendants 
did  execute  and  deliver  stfcoh  a  note  sad  mortgage  to  the  plaintiff; 
that  said  Otto  Frerk  was  «de  a  trustee  in  a-sid  third  mortgage,  and 
that  ssid  mortgage  and  note  evidencing  the  indebtedness  of  fc13,S00 
were  accepted  and  received  by  said  corporation  in  full  payment  of 
the  A10,000  note;  and  th  t  the  plaintiff  oorpor  tion  has"  failed  <*nd. 
refused  to  deliver  the  note  which  was  cancelled  by  agreement  of  the 
parties. 

It  further  ipyftmM  from  the  amended  oetition  th  t 
after  said  judgment  by   confession  had  keen  vacated,  and  set  '-.side, 
the  cause  was  pieced  upon  the  trial  calendar  and  set  for  trtsi  in 
the  tfunioipal  Oourt  on  Aarob  13,  1920;  that  by  agreement  of  the 
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parties  the  cause  wss  continued  to  Htf  28 t  1930 j  that  »  meaorandua 

of  the  date  on  ahich  tfe*  e*se  was  to  be  triad  was  made  by  the 
■tWttUf  of  the  attorney  for  the  defendants;  *nd  that  when  the  attor- 
ney appeared  on.  May  38,  1330  to  answer  the  call  of  the  case,  it  did 
not  appear  on  the  trial  call. 

It  also  appears  from  the  petition  that  the  ease  «s« 
exiled  for  trial  on  March  88,  1930,  and  continued  Py  agreement  to 
April  11,  1930,  and  th  t  on  th~t  date  a  judgment  fey  default  **«  ren- 
dered in  favor  of  the  plaintiff  for  the  aaount  ol&iaed  to  fee  due; 
but  the  defendants  deny  in  as  id.  petition  thr-t  they,  or  anyone  with 
authority  from  the*,  made  any  agreement  isith  the  attorney  for  the 
plaintiff  to  continue  the  ease  by  agreement  to  Karob  38,  1930,  and 
aver  that  thoy  had  no  knowledge  what  soever  of  sntA  case  being  on  the 
trial  onll  on  that  date,  or  on  the  iith  of  April,  1330, 

Therefore,  the  question  arises,  «ns  t&i  nmne  properly 
before  the  trial  court  on  <^prii  XI,  1330?  Bearing  upon  this  question* 
we  have  the  pbotostvtlc  copies  of  the  iiunieipsl  Oourt  record  entries 
in  this  case,  which  were  attached  to  the  petition  of  the  defendants, 
and  it  appears  thst  on  February  36,  1930,  the  os.se  wan  set  for  trial 
on  March  13,  1930,  when,  &y  itflJHUpMlilf  it  ^aa  continued  to  JSsy  23, 
1930,  .end  not  to  feareh  38,  1930,  n»   contended  by  the  plaintiff.  In 
the  record  there  appears  i  notation  th?t  shan  the  ease  wss  continued 
to  April  11,  1930,  it  was  by  agreement,  ttorever,  this  la. at  continuance 
was  without  notice  to  th®  defendant*,  and  it  is  denied  in  the  petition. 
that  there   wss  any  ipuaist  entered  into  between  the  parties  th-t 
tpe  case  should  be  set  for  triil  on  April  11,  1930.  Under  the  facts 
as  evidenced  hf   MM  record,  of  which  the  photostatic  oopies  are  a. 
part,  it  is  conducive  th*t  8  -mistake  was  a*ade  when  the  ease  appeared 
on  the  trial  calendar  of  the  court  of  M^rch  38,  1930,  and  oontinued 
to  April  11,  1930, 


;LvLri<i  a&   StfJSJb   »a'f  to 

•li.  I    »rf#   Ho   7«0i«..:sr   frOfl 

»I 
,. 
MM  tin  ,        i   .11  Xitq* 

I   bra  ^§*i^  #.«iW  t»Tj5 

i  ■ 

I 

I  Ef  jfti 

!       ' ■  •      ' 

I 

■•;•-.  ■ 


the   question  at  laaue  is,  whether  the  execution  <ind 
aooeptanee  by  the  plaintiff  of  the  JL3#800  note,  secured  by  a  third 
aortgage  on  the  property  o^smed  by  the  defendants,  cancelled  the 
110,000  note,  the  basis  of   this  omit. 

the  facts  est  forth  in  the  petition  sum  not  contro- 
verted or  contradicted,  and  ttee  4«feadaftta  should  fettf*  .been  afforded 
an  opportunity  to  present  their  defense* 

tor  the  reasons  indicated,  the  order  denying  the 
prayer  of  the  amended  petition  is  set  ^stdef  vith  directions  by  this 
court  that  ies>ve  be  granted  the  defend&nts  to  wake  a  defense  by 
the  offer  of  proper  evidence  u:>or.)  s  trial  of  the  issues  involved 
in  this  suit,  &nd  th  t  the  judgment  by  confession  heretofore  entered 
stand  98  security. 

rams  a   .  w,  jj. 
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Opinion  filed  October  31,   1931 

»R»  I   -  «.  AattVMOt  the  opinion  of 

the     court. 

This  is  aft  motion  brought  in  the  fcunieipai  Jourt  of 
Chicago,  b,    the  rel*trlx    m&lsst  the  defead&nt  on  §  charge  of 
bastardy,  alleging  ffc&t  the  defendant  is  the   father  of  an  iilsgiti- 
arte  child  of  said  relatrix,  which  «&a  born  on  Msroh  14,  1939, 

The  •*««  *&a  tried  in  the  municipal  Court  before  a 
jury,  %nd  resulted  in  -    ver:.i<st  of  guilty  against  the  defendant. 

The  ftftta  testified  to  by  the  relatrix  are  sub- 
stantially;    that  on  June  St*  1936,  tfes  ?rent  to  the  theatre  where 
the  defendant  waa  employed  a*  aft  usher;   Ifestt  &#  aliased  her  to  a 
seat,  but  did  not  tnifc  to  her  until  the  show  wm  over,  wbish  was 
ebout  12  o'clock  at  ni,rht;   thnt  aH  th-t  tiae  the  defendant  told  her 
to  go  up  to  the  Indies*   wsshrooa;    t&ftt  she  did,   end  in  a  few 
minutes  he  followed  her  th  fcfeat  room,  where  they  indulged  in  en 
act  of  sexual  intercourse,  ^hiofe  was  11*8  only  tiae  anything  of 
taat  kind  happened  to  her;  thst  altogether  they  were  in  this 
washroom  for  a  period  of  one  hour  »nd  a  half;   that  the  theatre  was 
closed  at  the  time  of  the  occurrence;   tb  t  &a  a  result  of  this 
intercourse  a  male  child  was  bora.     She  admitted  on  oroas-exsjaln^ii^n 
that  the  defendant  denied  the    eternity  of  the  child,  and  refused 
to  do  anything  for  her.     '-;he  sis©  admitted  that  she  told  her  another, 
in  order  to  account  for  her  condition  when  it  becs.&e  epcsreat, 
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that  ahe  w»a  at  ■  party  on  the  Aeet  Side  of  Ohicsgo,  where  she  was 
attached  hy  a  man.  mm   persisted  in  this  story  until  the  ohiid  was 
born,  when  she  admitted  that  this  statement  sade  to  her  mother 
mm   not  true. 

Xt  also  9®&mm  from  this  examination  that  in  £une, 
1988,  the  reiatrlx  and  her  friend  Betty  Petersen  were  automobile 
riding  with  two  young  mn;   that  the  relatrix  as£  her  cosBpanlca 
remained  alone  is  the  r«ar  seat  of  the  e*?r,  and  that  he  tried  to 
take  undue  liberties  with  her  oerson. 

This  was  ail  of  the  evidence  offered  on  teehaif  of 
the  relatrix, 

for  the  defendant,  there  appears  in  the  reoord  the 
positive  denial  of  the  defendant  tfe&t  he  had  sexual  intercourse  with 
the  rel&trix.  There  la  ?is©  the  evidence  of  W$m   Carpenter,  who  was 
in  charge  of  the  ushers  at  the  theatre,  that  on  the  night  in  question 
he  examined  every  cart  of  the  tbeatre  after  it  was  closed,  which 
waa  •  part  of  his  duty,  and  tht  on  the  night  of  the  alleged  occurrence 
the  defendant  sad  the  relatrix  were  not  present  in  the  ladies1 
weshrooA  after  the  theatre  was  closed, 

Henry  aurbsnk,  night  porter  of  the  theatre,  was 
called  for  the  defendant,  and  testified  to  the  effect  that  it  was 
a  part  of  his  duty  in  June,  1938,  to  inspect  all  rooaa  of  the  theatre 
efter  it  was  closed  at  night,  and  thst  he  would  close  and  lock  the 
doors  and  windows  and  see  that  &11  persons  were  out  of  the  ouiiding; 
thst  he  would  then  clean  the  prealeea,  and  for  the  purpose  would 
use  a  vacuus  cleaner;  that  this  cleaner,  when  not  in  use,  wss  kept 
in  a  room  hack  of  the  Indies1  weshrooa;  th?it  be  had  to  gc  through 
the  washroom  in  oriier  to  get  this  vacuum  cle&serj  that  on  the  night 
of  the  alleged  occurrence  the  defendant  Bad  relatrix  were  net  in  the 
washroom  after  the  theatre  was  closed. 
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Betty  Petersen,  ft  friend  of  the  rel-trix,  testified, 
in  substance,  thnt  they  went  out  together;  that  on  one  occasion  the 
relatrir  told  hex  that  she  met   a  girl  while  riding  on  a  street  car 
and  that  she  went  with  this  gift  &*£  ton  young  mv   to  ft  kitchenette 
apartment j  th  t  they  h&&  aefMrthi&f  to  drink*,  and  the  rei^trix  becm-ae 
unconscious;  that  ^hen  she  recovered,  the  others  in  the  party 
were  sitting  around  g  table,  sjri  thst  ma   &hamt  the  ti»e  she  became 
pregnant j  that  again,  in  June  1938,  the  witness  and  the  relatrix 
want  autoaobile  riding  *ith  t«6  young  men,  at  which  time  the  car 
was  stopped  snd  the  mi  tries®  gad  her  ©oareesion  got  out  and  talked 
for  ten  minutes  ittf  returned,  and  as  the  witnea?  atteatpted  to  open 
the  oar  door,  the  young  amn  with  the.  relatzl*.  called  out  thnt  they 
had  returned  too  soon;  that  the  witness  and  her  escort;  finally  got 
into  the  or,  *nd  at  that  time  the  young  ma   who  ?ps  rith  the 
relatrix  told  her  to  take  c?re  of  herself  when  she  got  home. 

It  is  to  he  regretted  that  the  &rrpeiiee»s  *r-»ear^nee 
and  brief  were  not  filed,  so  th&t  the  sewt  sight  have  the  benefit 
of  the  suggestion©  of  the  rel^trix  tegsrding  this  record. 

it  is  evident  that  the  rel&trix  «aa  not  truthful 
when  questioned  by  her  mother  regarding  her  **  a  par  eat  condition, 
and  her  testimony  ft*  to  the  events  is  not  altogether  clear,  which 
aakes  the  evidence  adduced  oy  her  of  doubtful  character  when  that 
offered  by  the  defendant  is  considered,  ahile,  aa  ft  general  rule, 
where  the  evidence  in  the  record  is  controverted  this  court  will 
not  weigh  the  evidence  or  determine  the  credibility  of  the 
witnesses;  but  where,  aa  here,  the  burden  is  upon  the  relstrix  to 
establish  the  paternity  of  the  child  oy  a  preponderance  of  the 
evidence,  It  is  the  duty  of  the  oourt  to  sot,  and  another  trim! 
is  required  where  the  Judgment  is  against  the  &enlf<st  weight  of 
the  evidence.  People  v.  Sutler.  300  111,  kr*p,   469. 


■■:<:    :".:-"       fii 


■ 


b  *aew  \$<!9  ,  >  at 

bat- 

>®Q$vm  Stt&si 
bo«  •e»«.v  ■ 

-orjitfs*   i  vaim  ass* 

©if* 

•    .   ■■ 
.  i  >  ■  *    • 

; 

■■ . 

.  ■ 

i   »dt  at   aoffftJfciv©    ■ 


The  point  is  iaa.de  th"-t  ?;hen  the  court  entered 
Judgment  on  September  IS.  1930,  n£&c  WSt  tuna  r  s  of  July  18,  1930, 
it  was  without  jurisdiction.  Ho?rr*er,  «t  find  upon  Mi  e main* t ion 
of  tht  record  th«t  no  objection  mm   offered  to  the  entry  of  this 
order,  and  therefore?  this  court  will  not  consider  this  contention. 

For  the  resaon  tfc-?t  I'm   judgment  of  the  court  is 
against  the  a&nifest  weight  of  the  evidence  *nd  e*M$t&$S  trial  will 
be  necessary,  the  Judgment  entered  herein  is  reversed  tmA   the 
cause  remanded. 

wmmMi  wei.  ins* 

FRISCO  ASS  WHAM*   JJ.   Q      •  •    * 
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©pinion  filed  October  21,  1931 

i&,  PRKSIBISa  IHST1@E  SSBSl  delivered  the  opinion 
of  toe  court, 

this  case  cornea  here  upon  a  writ  of  error,  The 

plaintiff  in  error,  taa  fi&oni,  hereinafter  referred  to  Ml  the 

defendant,  MM  ch®_rg©d  in  m   information  filed  in  the  Municipal  Oourt 

of  the  Oity  of  Chicago,  with  the  offense  of  sasaialt  with  m  deadly 

MMtyMMk  ^a8  oss®  *s®  submitted  to  the  -curt  after  a  jxxry  urns  wsnived, 

and  at  the  ooniufettsioa  of  the  bearing,  the  defendant  wq®  found 

guilty  as  charged,  and  Judgment  was  entered  by  the  court  to  the 

effect  th**t  the  defendant  be  confined  for  g  period  of  one  ymr  in 

the  County  Jail  of  (NMtit  Jountyj  and,  further,  to  pay  a  fine  of 

11,000,  thirty  days  &ft«$  imprisonment,  a  motion  to  v«e*te  the 

judgment  was  »ade  and  denied.  The  information,  which  the  defendant 

contends  is  defective,  is  as  follows* 

"Fred  ostein,  a.  resident  of  Ohlo^go  *  *  *  in  his  own 
proper  person,  coja&ess  noi*  here  into  court,  and  in  the  MM 
and  by  the  authority  of  the  People  of  the  state  of  Illinois, 
gives  the  court  to  be  informed  m&   understand,  .nnd  states 
the  facts  to  m   thtt  fen  Tiaoni  on  the  30th  day  of  May,  1950, 
did  then  itti  there  with  1  certain  instrument,  commonly 

called  a.  ,r   " said  mfm being  %   dangerous 

and  deadly  weapon,  without  -my  considerable  provocation 
whatever,  tat  under  circumstance®  showing  sa  abandoned  and 
malignant  h«s~rt,  unlawfully  aiKfce  AB  assault  in  sad  upon 
one  H.  J,  Friesenhahn,  with  intent  then  eat  there  to  inflict 
upoa  the  person  of  e«sid  H.  J.  Frlesenh&ha  ft  bodily  Injury, 

H,  •?•  Frleseahshn. " 
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On©  of  the  points  mis  by  the  defendsmt  is  Hurt  the 
information  was  not   signed  and  verified  by  I  red  ^ostein,   who,   it 
apaears  from  the  information,  obtained  leave  to  file  seme,  but 
instead  Ml  signed  MH  sworn  to  by  8.  «*,   .-rimsenhsha,  and  for  tfettt 
reason  the  court  mm  without  jurisdiction  to  *?nter  the  judgment. 

fhis  contention,  would  have   been  good  if  •  action  to 
que.«h  had  been  made,  and  it  would  h>*ve  been  tbs  duty  of  the  trial 
court  to  allow  such  (t  motion,  but  it  does  not  apjssr  from  the  record 
in  this  MUM  thst  ■  motion  to  tfcr t  effect  w&a  ssade  &t  the   time  of 
the  trial.     Falling  to  object,  the  defen&a&t  waived  this  irregularity 
by  proceeding  t0  trial;  and  likewise,  in  falling  to  move  in  nrrest 
of  judgment  before  Judgment  »as  entered,     the  courts  have  uniformly 
held  that  i  defendant  ay  native  any  objection  to  Ml  unverified,  or 
improperly  verified  information  by  proceeding  to  trial  without 
raising  ihe  question. 

la  the  ease  of  f;eor/le  *.   PMrajonofc.  33?  111.  63®, 

the  rule  is  fully  approved  by  the  court  in  these  'sords: 

*****     ft  verification,  or  lack  thereof,  does  not  effect 
the  jurisdiction  of  the  court  *here  the  information 
charges  a  crime,  and  while  it  is  -a  invasion  of  his  con- 
stitutional right©  to  try  the  accused  on  an  unverified  or 
Improperly  verified  information,  yet  such  Ml  objection  may 
be  waived  by  the  accused  and  is  waived  by  hi®  by   proceeding 
to  trial  without,  raising-  the  objection.    *   *   •  In  this  case 
the  information  charged  a  crime  against  the  lairs  of  the 
State.   fc'blle  the  information  WSM  not  re-verified  after  the 
amendment  thereof,  no  such   objection  »aa  fftJjfML   but  plain- 
tiff in  error  proceeded  to  trial.     Invasion  of  his  constitu- 
tional right  to  'be  tried  on  a  properly  verified  information 
was  therefore  w&tvMU9 

To  the  same  effect  s.re  the  following  oases? 

People  v.  Ayey«  318  ill.  305  j 
People  v.   Olive,   348  111.    km*  ta©$ 
People  v.   3onboy,  tfS  111.  *PP«  90  • 

the  facts  in  the  case  of  i-eooie  v.   Bjjjt*   isl  Hi* 
App.  66©,   RpMWI  to  be  somewhat  similar  to  those  in  the  instant  eam*< 
Xn  th«t  cese  one  Benjamin  Cohen  was  the  informant,  but  the  infor- 
mation m  signed  by  one  Jeremiah  Sennelly  nad  w«s  not  sworn  to  by 
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anyone.     So  motions  to  cu' sh  or  in  arrest  of  judgment  >ere  made, 

nd  the  sufficiency  01   the   inform*- tic  fe  oh  li   ..  ed   in 

the  appellate     onrt,    and  the  f-crart  in  its  opinion  ■  ids 

"Plaint ill    in  error  m&a&et  be  he!rd  to  complain  in  thie 
court  lor  the  ii  et  time  oi   the  claimed  irregularities 
in  the  information  End  the  filing  oi    the  s?.  me.     Not  having 
in  any  way  chsllenged  in  the  trial  court  the  sufficiency 

of  the   informa t ion,   the  su     oeed  defects  are  *'&lved.B 

The  itfmammaA  relits  on  the  gSMMK  of  People  v.   |§g 
Filippo,   25'   111.   ifp,   554,     nd  People  v.      lum.    l?2   111.    fcgp.   493- 
However,   thege  Wtttmi   marc  not  in  moist   in  the   lamtmat  ofcee.      In 
the  Filippo  t*M  the  defendant  m&de  a  action  in  arrest  of  judgment, 
and  the  appellate  court   in  its  opinion  ruled  to   the  effect  that  a 
ju  gaent  entered  upon  mm  information  which  is  not  properly  verified 
must  be  reversed  on  writ  of  error,   unices  the  const itution.?-!  right 
is  waive- 0  by  a  failure  of   the  defend  nt  to   insist  upon  it  at  the 
trial.     In  the  Blum  err.;    it   ftppe&rs  from  the  record  thet   the 
deftendant  WBvtm  &  motion  in  arrest  of  judgment,   mad  so  in  thst  c&se 
the  cue  st  ion  oi   an  improper  verification  of  the   information  **« 
before  the  court. 

It  is  next  pointed  out  by  the  del  ndmt   in  er-or  ta&t 
the  information  is  defect  iv-:    is   MMrt  it  does  not  specify  the  oh  r- 
«oter  of  the  allied  dangerous  or  deadly  weapon  with  which  the 
ass  ult  wag  made.     The  reason  for  the  defend  nt*e  contention  is  thet 
t  defendant  hftt  the  leg:--l     n     constitutional  right  to  be  informed 
of  the  nature  and  cause  of  the  sccusatio  fmlmift  him,    so   th;  t 
he  mey  properly  prepare  hie  defense,   nd  also   fefcmt  he  may  plead  the 
judgment  in  bar  of  ■  eubeenuent  -.;  rose  cut  ioc  for  the  same  offense. 

The  weight  of  authority   in  this  country  seems  to  be 

to  the  effect  th&t   it   is  sufficient   to  designs te  the  weapon  as  a 
deadly  one,  without  specifying  the  particular  serpen.  The  kind  of 
weapon  used  in  &  matter  of   nroof.     this  is  the  rule  in  the  folio? ing 

******    BSiSl  v-  'fi*»«ii«  •>    rk-  71» 

People  v.  Onocnh;  fa^r.  158  ' >-l.  733, 
People  v.   : vercool.  81  al.  650, 
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State  v.  HMHmbm,  1  Green,  418  (Is*) 
Canterbury  v.  State,  30  Jtlss.  279. 

I»  MiSS.  v.  i-eople.  H  III.  610  #  cited  by  the 

defsnd^jst,  the  Supreme  Court  approved  the  case  of  atg.ta  v.  i@j 


I  Greea  (la.)  418,  and  held  th?t  this  ansa  «*i  in  ;>aint,in  which  the 
Supreme  Court  of  lows  held  an  indie  toieat  good  where  it  alleges  the 
assault  to  have  been  snAn  'Hth   a  deadly  weapon,  without  say  other 
description  of  the  instrument. 

However,  the  important  question  is,  did  the  defendant 
waive  the  right  to  question  the  failure  to  specify  in  the  informa- 
tion the  partlouler  weapon  used  by  failing  to  smko  a  aaotion  to  quash 
or  in  arrest  of  judgment!  H   believe  that  he  did.  The  infers  | 
is  in  the  language  of  the  statute  and  is  specific  enough  in  its 
allegations  to  advise  the  defendant  of  the  nature  of  the  ohargo  and 
Is  certain,  ao  that  a  judgment  SHaf  be  pleaded  in  bar  of  i  subsequent 
prosecution  for  the  same  offense.  The  liar  requires  this,  and  the 
iafora&tion  is  specific  enough  to  aseet  this  r«ouirej»eat. 

In  the  bus®  of  i-eople  v,  "oeeaberg,  300  111.  iff.  IS 
the  court  held  th  t  failure  of  the  information  to  specify  the 
kind  and  Taiue  of  the  money  ®ust  N  raised  by  a  motion  to  ouash,  m& 
to  the  same  effect  are  tfee  following  a&s&st 


People  v.  tiigiand,  170  ill. 

People  v.  Mansfield,  181  111.  I up.  710 

People  v.  Half,  199  111.  \i>p.   445. 

the  language  of  the  Stupmm   Court  in  the  esse  ef 

Ihe  People  v.  tfohwa^  303  ill.  §£$,  is  apalioaala,  and  fully  sustains 

the  views  we  have  expressed  la  the  instant  case  in  these  words: 

"The  sole  question  presented  for  review  is  the 
sufficiency  of  the  description  of  the  property  stolen, 
There  was  ao  Motion  to  quash  the  information  »a-3  no  motion 
in  arrest  of  judgment.  Section  8  of  division  11  of  the 
Oriainsl  Code  provides  that  all  eyce;jtions  iihich  go  merely 
to  the  forts  of  an  indictment  (or  information)  shall  be 
made  b«fore  trial,  and  no  motion  in  arrest  of  judgment  or 
writ  of  error  shall  be  sustained  for  stay  .ratter  not 
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affecting  the  real  &s-rits  of  the  offense  charged  in  the 
iadiotaeat  (or  infarction).  I etit  larceny  is  »ot  a 
MHHMB  lam   offense  but  is  SH  off en ©e  defined  by  our 
Sriaiaal  Code.  6iaet  pttil  larceny  la  '1:  fined  by  and 
required  to  be  punished  under  the  Urlainsl  vode,  which 
is  •  codification  of  tiie  criminal  law,  the  indictaent  or 
information  must   be  construed  in  accordance  with  the  code, 
and  it  shall  be  deemed  sufficiently  technical  end  correct 
If  it  states  the  offense  is  the  terms  and  la.ngne.ge  of  the 
code  or  so  plainly  gfc&$  the  a:? tux©  of  the  offense 
charged  may  be  easily  understood  by  the  Jury,  (iiurd's 
Stat.  1931,  ».  1149;  People  v.  Connors,  301  til,  113; 
People  v.  Jordan,  ante,  p.  316, )  §*«&$  niceties  and 
strictness  of  pleading  should  only  be  countenanced  and 
supported  when  it  Is  apparent  thefc  the  defendant  *ay  be  sur- 
prised on  the  trial,  or  unable  to  meet  the  charge  or  male® 
preparations  for  his  Jefense  for  want  a!  greater  certainty 
or  particularity.  (Oennady  v.   i'eople,  If  ill.  158.)  the 
criminal  |m  Is  fast  outgrowing  those  technicalities  wfcioh 
grew  up  when  the  punishment  for  crime  was  inhuaan  ^nd  iriMW 
it  was  necessary  for  %h$   courts  to  resort  to  technicalities 
to  prevent  injustice  from  being  done*  those  tise  have  passed, 
for  criminal  law  is  no  longer  nsrsh  or  inhuman,  and  it  is 
fortunate  for  the  safety  of  life  nnd.   procerty  that  technioal- 
ities  to  ft  fpnmt   extent  h»ve  lost  their  hold.  *  *  ** 

Tfe«  rea&iniag  question  to  be  considered  is,  did  the 
defendant's  motion  to  vacate  the  judgment  thirty  days  after  its 
entry  have  IN  effect  of  a  .motion  in  &*t*st  of  judgment?  .ibis  sotion 
was  ineffective  for  the  reason  that  in  i  criminal  oasae'the  court  csay 
vacate  or  change  the  judgment  where  it  remains  unexecuted,  but  is 
without  Jurisdiction  to  vacate  after  the  defendant  feag  been  incarcer- 
ated arid  begun  to  serve  his  sentence  under  this  judgment,  which  seem 
to  be  the  fact  in  the  instant  esse.  In  support  of  our  conclusion 
we  cite  the  case  of  feonle  v>  Turney.  m   III.  546,  and  JUgJmt   ▼• 

011  vta  348  111.  ..;>■••  880. 

However,  even  though  this  su>ti  :.n  should  be  considered 

as  1  action  in  arrest  of  judgment,  it  was  m>M.   too  iate,  for  the 
reason  th*t  there  was  sentence  and  entry  of  judgment  before  the 
action  was  made  At  the  trial*  Perry  v,  JSttlti  14  m*  436' 

From  the  conclusion  we  have  reached  in  this  c?se#  it 
is  our  opinion  th  t  the  judgment  of  the  i&inicip?,!  court  must  be 

affirmed,  and  the  judgment  is  accordingly  affirmed. 
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Opinion  filed  October  31,  1931 


U*.   PR28I  m  L  delivered  the  opinion  of 

the  court. 

This  ie  an  Kpgtml   by  the  Oity  of  Chicago,  one  of 
several  defendants,  from  a,  Judgment  in  the  sua  of  $1500.00,  entered 
upon  a  verdict  of  a  jury  for  tkat  a&ount.  The  action  of  the  plain- 
tiff against  the  defendants  is  for  damages  arising  out  of  an  injury 
sustained  by  her  on  the  38th  day  of  July,  1328,  *t   3215  Ogden  Avenue, 
Ohieago,  by  stepping  upon  an  alleged  defective  coal  hole  cover. 
At  the  close  of  the  laintiff*s  ease,  the  defendant,  the  Oity  of 
Ohieago,  aoved  for  s  directed  verdict,  which  was  denied.  Thereafter 
no  evidence  Hi  offered  by  this  defendant. 

The  facts  in  evidence  indicate  th%t  an  iron  rla  was 
attached  to  the  edge  of  the  opening,  atti  that  the  iron  cover,  when 
the  hole  w»a  cowered,  fit  into  •  flange  of  the  supporting  rla;  that 
on  the  3;:th  diy  of  July,  198$,  the  olalntiff  was  returning  from  t 
visit  to  the  Juvenile  some  Mttt  was  walking  on  the  sidewalk  when 
the  accident  occurred;  th«t  she  saw  the  cover  on  the  hole  but  did 
not  see  anything  wrong  with  it;  that  when  she  stepped  on  to  the  iron 
cover  it  tipped,  and  she  was  thrown  so  Hurt  one  of  her  legs  felx 
into  this  opening,  %nd  as  I  result  of  this  accident  she  MM  injured. 

It  also  appears  from  the  evidence  th«?t  the  so-called 
supporting  iron  rim  va*  chipped  «nd  broken,  afti  *ae  very  rusty. 
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the  contention  of  the  Oity  is  th*t  the  court  erred 
la  refusing  to  instruct  the  jury  to  find  for  this  defendant,  on 
the  ground  th~t  the  clalntiff  who  guilty  of  negligence  in  stepping 
upon  the  eosi  hole  cover,  as  a  general  rule,  the  question  of 
negligence  of  the  defendant  and  the  exercise  of  ordinary  care  toy  the 
plaintiff  -it   the  tiaie  ol  the  accident,  is  for  the  Jury,  unless  It 
is  oie-r,  ii  %  matter  of  law,  th*t  the  plaintiff*®  .evidence  does 
not  tend  to  prove  the  negligence  charged,  or  to  show  that  due  care 
MM  exeoeised  by  plaintiff  at  the  ti<ae  of  the  accident.  In  this 
esse  there,  is  evidence  tending  to  show  that  the  plaintiff  exercised 
due  care,  and  also  evidence  to  su^ort  the  allegation  of  negligence 
charged  in  the  plaint! ff*s  declaration;  therefore  the  court  did  not 
err  in  refusing  to  Instruct  the  jury  to  find  for  the  Oity  of  CJhioago, 
one  of  the  defendants. 

The  point  is  also  B&48  that  the  Oity  did  not  have 

either  actual  or  constructive  notice  of  the  condition  of  this  side^lk, 

such  as  is  charged  in  the  plaintiff *a  declaration.  It  *?*s  for  the 

Jury  to  determine  as  %   question  of  fact  whether  or  not  the  oireuastftnees 

surrounding  the  defective  condition  of  the  ria  and  cover  ?ere  sufficient 

to  give  rise  to  the  inference  of  the  existence  of  the  direct  for 

a  length  of  time  as  to  charge  the  Oity  with  constructive  notice. 

This  rule  is  fully  sustained  in  the  city  of  Phi 0*3:9  v.  ttiilotp.  108 

111.  App.  45S,  in  which  the  court  says J 

"if  the  a-^eliant  did  not  knm?   of  the  condition  of  the  walk, 
the  evidence  Justified  the  jury  in  finding  that  if  the  nolle  *0 
condition  Oft*  not  known  to  the  Oity  authorities,  it  could 

and  ahouid  have  been  knoim,  had  they  exercised  ordinary  e-sre 
in  the  examination  and  in  the  inspection  thereof.  *  *  *  From 
this  evidence,  as  well  as  that  on  behalf  of  the  plaintiff, 
ahowin,,  that  the  strings*  ires  decayed  and  rotten  the  iury  had 

a  right  to  infer,  and  such  inference  would  seem  to  be  entirely 
reasonable,  that  the  mlfc  had  been  constructed  for  a  long  time 
before  the  accident.  If  the  w?lfc  had  been  so  constructed,  the 
natural  and  ordinary  result  might  have  reasons oly  bem 
expected,  viz.,  that  the  wood  of  which  it  had  been  constructed 
i?ould  be  asore  or  l«OS  decayed.  It  was  the  duty  of  the  Oity  to 
have  anticipated  this  result  and  to  have  examined  the  walk  mi 
to  repair  this  condition.11 
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In  the  oase  of  therein  v.  City  of  Aurora  857  111. 

488,  it  appears  from  the  evidence  that  the  plaintiff  was  injured  by 

the  giving  w«y  of  an  iron  it*M   with  numerous  Doles,  in  which  were 

set  ao-e**iied  glass  buiis-eyes  th-t  sere  held  in  -olece  by  cement, 

such  as  w?*8  uaed  on  this  sidewalk  in  or.ler  to  let  ftif  ?>nd  light  into 

the  baseaent  rooms  of  buildings  adjoining  the  sidewalk.  The  evidence 

shoved  that  this  grating  wn.s  built  of  iron  beams  and  cross  piece® 

which  were  oeaanted  into  the  sidewalk  on  one  tlttt  and  rested  upon 

stone  pillars  at  the  other  end;  that  when  the  plaintiff  stepped 

upon  the  Mat  one  of  the  iron  beats  fell  WBA   broke  in  t*?o;  that  it 

had  greatly  deteriorated  from  rust,  but  th  \t  this  condition  could  not 

have  been  discovered  from  the  upper  surface  of  the  walk.  The 

court  in  its  opinion  says; 

fl  In  the  toot  at  bar,  the  proof  tended  to  sham  th*.t  under 
favorable  climatic  conditions,  the  construction  was  of  such 
a  obaracter  as  might  oe  reasonably  expected  to  last  for- 
fifty  ye-rs.  fat,  the  City  *&a  bound  to  take  notice  of  the 
method  of  construction  ft&d  the  surrounding  conditions,  and  to 
anticipate  the  ■aWfal  ana  ordinary  result  of  climatic 
influence,  and  it  mm  incumbent  upon  it  to  make  sufficiently 
frequent  examinations  to  ascertain  whether  the  structure  was 
becoming  so  deteriorated,  through  climatic  or  other  natural 
influences,  m  to  endanger  t->e  a.-fety  of  the  oublic.  •  *  * 
the  jury  were  fully  warranted  in  believing  from,   the  evidence 
that  the  defective  condition  had  existed  for  a  length  of  time 
nnd   tfent  the  s.ost  oastanl  (examination  would  hsve  disclosed  the 
dangerous  condition  of  the  structure," 

The  remaining  question  to  fe#  considered  is,  w»s  the 
verdict  grossly  excessive!  fa«  oh$r%$&   for  sedieal  services  of  the 
attending  physician  ana"  for  help  necessary  to  do  the  housework  during 
the  plaintiff »s  incapacity  for  three  months,  as  wall  as  the  condition 
of  one  of  her  le,,s,  HOI*  matters  of  fict  to  be  considered  by  the  Jury, 
and  from  these  fR.ots  we  believe  that  the  jury  was  justified  in  fixing 
the  amount  of  AaangftH  ftt  "1S0Q.OQ. 

for  the  .reasons  indicated,  the  judgment  is  affirmed. 

iimmm  a  framed, 

FRISBO  *fft  v-ix.3Ch,   JJ.  -      . 
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fVA  DAKItii.   , 

tfefend-nt  in  Error, 
v. 


aujiici 


Plaintiff  in  irror.    )        £>  f»  O  T  A   /~"  O  O^ 

Opinion  filed  October  21,  1931 

***•  delivered  the  opinion  of  the  court. 

Sts,  Danziger,  as  pl&t&tiff,  recovered  &  judgment 
by  confession  in  the  Municipal  Smart  of  Jhio?  .;>*>,  against  Leon?, 
fewton  in  the  sum  of  ?1400.00,  which  included  a5?.50  for  attorney's 
fees.  Execution  on  said  note  issued  on  &*rch  IS,  1309,  and  was 
served  on  Usrch  36,  1933,  On  October  IS,  1339,  defendant  aoved 
the  oourt  to  vacate  %n&   set  -aside  the  s»ld  Judgment,  and  in  support 
of  siid  motion  presented  her  verified  petition.  The  court  denied 
the  motion,  and  this  writ  of  error  is  aued  out  to  reverse  the 
oourt1 s  order  thus  entered, 

Briefly  stated,  defendant's  petition  alleges  in  sub- 
stance thf t  the  judgment  is  teased  upon  n   note  executed  by  petitioner 
snd  secured  by  •  trust  deed  to  resl  @st*t*  in  O.hicftg.o,  Illinois; 
thst  at  the  time  of  the  execution  of  s&M  note,  'petitioner  was  the 
owner  of  said  premises  and  thereafter  conveyed  the  same  to  one  Bert 
Solomon;  th*t  there  b*d  existed  prior  to  f sjj  conveyance  a  first 
trust  deed  on  said  property  superior  to  the  lien  of  the  trust  deed 
securing  the  note  herein  sued  on;  t&rt  some  time  after  the  con- 
veyance of  the  premises  to  Solomon,  and  vithofrt  the  knowledge  of 
petitioner,  ia£4  Solomon  executed  another  trust  deed  conveying  the 
premises  to  one  0=>vid  Levin,  M  trustee;  th^t  one  O^vid  Llp?#m, 
o*ner  and  holder  of  the  notes  secured  by  fctos  first  trust  deed  on 
s«id  premises,  without  the  knowledge  or  consent  of  petitioner, 


%J)    V*      "*  -'    W   ■*" 

leei   ,IS  «cfo;tcO  fcslil  noiniqO 


* 


■ 


' 


■ 


■ 


■   -  - 


t 


■ 
■ 

I 


■ 


MM* 

Jb£s?» 


executed  &  certain  subordination  of  lien,  making  the  lien  ttt   the 
note  and  trust  deed  owned  b  hi»  §  second  lien  upon  the  premises, 
subordinate  to  the  lien  of  fc&«  trust  deed  to  said  D*vid  i°ewin, 
trustee;  tb- 1  when  demand,  was  mM$i  unaer  tbe  execution  as£  served 
upon  petitioner  on  Starch  26,  1939,  she  immediately  communicated 
with  her  attorney  In  regard  thereto,  who  in  turn  took  the  fitter 
up  with  one  Hilton  Hart,  as  ®ttorn©y  for  s,;sid  Solomon,  KB&   that 
Hart  in  turn  took  the  matter  up  with  -i^.vid  Pipman,  resulting  in 
en  agreement  between  Mart  and  Lipaan  pertaining  to  s^id  judgment 
and  the  payment  thereof,  "unknown  to  this  affiant'*;  that  thereafter 
g&rnlshasent  proceedings  were  instituted  against  the  agents 
collecting  rente  upon  3-;ii  premises,  which  were  eubeecuexitly 
dismissed* 

The  petition  then  proceeds  to  allege  th«t  on  or 
about  the  l&th  fey  of  October,  19S9,  "notwithstanding  the  agreements 
made  by  said  Qm-fltf  ~*.pman,  as  aforesaid,  to  which  said  agreements 
and  understandings  this  affiant  In  no  wise  participated  or  was 
in  any  wise  concerned,  or  to  which  this  affiant  in  any  wise  con- 
sented or  acquiesced,  the  said  David  i<ip»a»  *  *  caused  a  levy  to 
be  made  upon  property  of  this  affiant  in  the  premises  at  405® 
South  Parkway  in  the  Oity  of  ahicgo,  and  has  had  i  custodian  in 
chmrge  and  control  thereof  since  th?st  day  sad  date.* 

Tbe  petition  thus  purported  to  state  facts  constitut- 
ing a  meritorious  defense  to  plaintiff's  claim,  as  well  as  to 
explain  the  delay  of  approximately  seven  months  that  elapsed 
between  the  §•$•  when  execution  was  served  upon  defendant  -mti  the 
motion  msde  to  vacate  s^id  judgment* 

It  is  insisted  th  t  the  court  erred  in  denying 
petitioner's  action  to  vacate  the  Judgment.  The  rule  la  well 
settled,  however,  that  a  motion  to  vacate  is  addressed  to  the 
sound  discretion  of  the  court,  and  the  petition  in  support  of  the 
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motion  must  show  both  <n<?rlt  end  diligence,   her©  it  appears  thst 
defendant  bad  knowledge  of  the  judgment  g.nd  slept  on  her  rights, 
the  trial  court,  within  its  discretion,  may  deny  the  ssotion  to 
vaoste.   (Freeman  v.  Counsel! .  503  IU.  A, -p.  333).  This  court 
will  not  reverse  unless  it  fcpp#&rs  tfeat  there  has  been  an  ahw.ee  of 
that  discretion. 

the  petition  relied  upon  makes  no  charge  ot   slle^tion 
of  fraud  or  undae  influence,  ft others  in  the  petition  is  there  a 
statement  th*t  defendant  ever  talked  with  plaintiff  or  her 
authorized  representatives  ia  negotiating  for  b  satisfaction  of 
the  Judgment.  The  matters  presented  by  the  petition  disclose  faets 
and  occurrences  between  Lipsasn  f*nd  Solomon  with  which  defendant, 
by  her  own  admission,  was  in  no  wise  associated  either  in  person 
or  by  counsel.  These  negotiations,  being  un&nosm  to  defendant, 
obviously  could  not  sccount  for  nor  bat*  caused  the  delay  ©f 
seven  months  in  arising  the  fcRpllt  tian  to  :  ;-.ve  the  judgment  set 
ssile.  Ihe  f  .cts,  as  alleged  in  the  petition,  f-  11  to  show  such 
diligence  as  the  law  requires,  <;nd  the  court,  acting  prooerly 
within  its  discretion,  denied  the  action  to  vacate  the  judgment. 

For  t&«  reasons  stated  the  judgment  of  the  &unicir-  I 
Court  will  be  affirmed. 

mk,  p.j.      'js,  J.  oosou ■;, 
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FIOPH  Of  THE  ftsfl  OF   ILUHQJS, 
Defend. nt  in  Error, 
v. 

oowiiok  ntrxiu, 

Pi&intiff  in  srror. 


OH   T0 

MU&IOli-Al   00^  If  | 
OF  CHICAGO. 


Opinion  filed  October  31,  1931 

MB.  JU3T10£  Fftl£8i>  delivered  the  opinion  of  the  court. 

On  May  31,  1330,  an  information  was  filed  in  the 
Municipal  Court  of  Oh.ic-s.go  against  defendant,  charging  him  with  the 
offense  of  assault  *»ith  &  deadly  srespon.   Trial  by  jury  was  wtived, 
and  the  court  after  he  ring  the  evidence  found  the  defendant  guilty 
"in  manner  and  form  M  charged  in  the  in  formation  herein1*,  and 
sentenced  him  to  imprisonment  for  one  year  in  the  County  a  ail,  and 
to  pay  a  fine  of  1,000, 

The  information  and  affidavit  filed  are  m   follows; 

*yred  amstein,  a  resident  of  the  Oity  of  Chicago, 
in  the  St^te  aforesaid,  in  h  •  .  •  o»n  proper  person  comes 
now  here  into  Court  and  in  the  name  and  by  the  authority  of 
the  People  of  the  zSt&ta  of  Illinois,  gives  the  court  to  be 
informed  and  understand,  and  states  the  facts  to  be  that 
Qomlnick  cilvana,  heretofore,  to  wit,  on  the  30th  day  of  M&y, 
A.  o.  1930,  at  the  Oity  of  Chicago,  in  said  8t*te  of   Illinois 
aforesaid,  then  and  there  being,  did  then  and  there  with  a 
certain  instrument  cossaonly  called  a  .  •  .  •  •,  said  *  •  •  • 
being  a  dangerous  iftd  deadly  weapon,  without  any  considerable 
provocation  whatever,  and  under  circumstances  showing  an 
abandoned  and  malignant  heart,  unlawfully,  wilfully,  and 
maliciously  sake  M  assault  in  and  upon  one  H.  J.  Friesenhahn, 
with  intent  then  and  there  to  inflict  upon  the  person  of  said 
II.  J.  Jriesenhahn  ■  bodily  injury,  contrary  to  fche  statute 
in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  I  eopie  of  the  Gt*ta  of  Illinois. 

h.  j.  rRiiB«H«a 

STATE  Of  ULiBOIS    ) 
CITY   Of    OiilGkiiO         )     ss. 

ft,  J.   fl  HS,  being  first  duiy  sworn,  on  omth 

deposes  and  says  that  he  resides  et  3734  So.    .'.ells     treet; 
that  he  has  read  the  foregoing  information  by  h.    .   .   subscribed 
and  knows  the  co^tr-nts  thereof  and  th  t  e«id  information  and 
the  matters  end  things  therein  stated  are  true*. 
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1*  J.  rRI2@ISH.AHM 

Subscribed  and  sworn  to  before  me  this  31  day  of 
May,  A.  ••  1930. 

tedgar  4.  Jonas,** 

Oefeadant  was  represented  by  counsel  upon  the  hearing 
of  said  cause,  after  defendant  was  sentenced  the  bailiff  of  the 
court  «u  directed  to  deliver  his  to  the  deeper  of  the  County  Jail, 
who  was  eoawsanded  to  receive  and  confine  hi®  there  during  said  term 
of  imprisonment.  Bo   atay  of  ooaMtment  was  entered  by  the  court. 

As  grounds  for  reversal  defsadaat  urges  (1)  that  the 
information  was  not  signed  and  sworn  to  by  the  informant  who  obtained 
leave  of  the  court  to  fi^e  the  same  sad  by  reason  thereof  the  trial 
court  had  no  Jurisdiction  to  reader  the  judgment;  (3)  the  information 
fails  to  aver  the  character  ef  the  dangerous  and  deadly  weapon  with 
which  the  alleged  assault  was  mde,  without  which  no  crime  beyond  a 
mere  assault  is  charged. 

*itb  reference  to  the  first  ground  urged,  it  appears 
that  defendant  made  no  action  to  quash  the  information,  nor  ur&s  its 
sufficiency  in  any  My  questioned  upon  the  trisl  of  the  cause.  The 
record  discloses  that  on  «mly  IS,  1930,  being  thirty  days  after 
the  entry  of  the  judgment  and  sentence,  and  after  defendant  had  been 
committed  to  the  bounty  Jail,  &  action  to  vacate  the  judgment  was 
entered.  This  motion  was  continued  to  July  33,  1930,  and  on  that 
day  overruled,   hile  it  may  be?  conceded  that  the  verification  to 
the  information  was  undoubtedly  defective  because  of  the  variance 
between  the  name  of  the  person  presenting  the  information  and  the 
signature  attaebed  to  the  affidavit,  the  defendant  waived  this 
defect  by  proceeding  to  trial  thereon.  Had  defendant  moved  to  Quash 
the  defective  information,  it  would  have  been  the  duty  of  the  court 
to  have  sustainsd  his  motion  &nd  the  defect  could  then  have  been 
easily  remedied  by  the  fUing  of  -an  aaandmd  information*  Since 
defendant  elected  to  stand  trial  upon  the  information  presented  he 

waived  hia  conatituti  aal  *ight8#  U  raS  80  beid  lB  People  T» 
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Purwejoaok.  337  ill,  636,  therein  the  court  s&ld  that  while  it  is 

an  invasion  of  I  defendant* b  constitutional  rights  to  try  him  on  aa 

unverified  or  improperly  verified  information,  "yet  such  an  objection 

any  be  waived  by  him  by  proceeding  to  trial  without  " ft ifcm  the 

objection". 

Ia  fimlfl  v»  i'®xm..   1S1  III,  A;. p.  &mt   one  iitngaaia 

Sohea  wae  the  informant,  but  the  information  wae  signed  by  Jeremiah 

Kennel xy  and  was  not  sworn  to  by  anyone.  The  defendant  stood  trial 

without  staking  any  motions  to  quash  or  in  arrest  of  judgment  and 

in  no  way  raised  the  question  of  the  sufficiency  of  the  information 

upon  the  trial.   In  discussing  this  phase  of  the  case  the  court  sail* 

* ;  laintif f  in  error  cannot  be  heard  to  complain  ia 
•Sis  court  for  the  first  time  of  the  claimed  irregularities 
la  the  information  and  th**  filing  of  the  same,  lot  hawing  ia 
aay  way  challenged  in  the  trial  court  the  sufficiency  of  the 

information,  the  supposed  defeats  are  waived,* 

People  w,  Oonboy,  1?8  111,  *pp.  90,  is  to  like  effect. 

as  to  the  second  ground,  namely,  that  the  information 

falls  to  »  ver  the  character  of  the  dangerous  and  deadly  weapon  with 

which  the  alleged  assault  was  made,  the  weight  of   authority  is  to 

the  effect  that  an  allegation  stating  that  the  weapon  used  was  a 

deadly  weapon,  *itnout  specifying  thf  name  thereof,  Is  sufficient. 

upon 
alien  v.  I'eppfe,.  S3  111.  ©10,  which  is  one  of  the  oases  r  el  led/by 

defendant,  states  that  ■  the  case  of  the  St;-te  v,  aeamaa.t  1  areen, 

418,  is  in  point,  where  the  supreme  court  of  Iowa  held  &n  indictment 

good  where  it  alleges  assault  to  have  been  saade  ^itfo  ■  deadly  «-eapoa9 

without  may  other  description  of  the  instrument.**  In  People  v.  Oohen. 

303  111,  523,  the  sole  Question  presented  for  review  was  the  suffie- 

leney  ia  the  indictment  of  the  description  of  the  property  stolen. 

There  likewise  no  motions  were  made  to  quash  the  information  or  in 

arrest  of  judgment.  The  court  la  its  opinion  said; 

"Petit  larceny  is  not  a  ooasmon  law  offense  but  is 
an  offense  defined  by  our  Criminal  Oode.  Since  petit  larceny 
Is  defined  by  aad  required  to  be  punished  under  the  Criminal 
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Code,  which  is  a  eodific  At  ion  of  the  criminal  law,  the  in- 
dictment or  information  must  oe  construed  in  aocor dWMM  with 
the  code,  and  it  shall  be  deemed  sufficiently  technical  and 
correct  if  it  states  the  offense  in  the  terms  *nd  language  of 
the  code  or  so  plainly  th  t  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  jury.   (1  Kurd's  Btat.  1931, 

p.  1149;  ggti&t  ▼•  flaaaaaa*  soi  m.  n«j  im&s.  ▼.  Jordan. 

ante  p.  316.;  Great  niceties  sad  strictness  of  pleading  should 
only  be  countenanced  and  supported  Then  it  is  apparent  th  t 
the  defendant  Bay  be  surprised  on  the  trial,  or  unable  to  meet 
the  charge  or  make  preparations  for  hi®  defense  for  want 
of  greater  certainty  or  particularity.   (Csnnadjr  v.  People. 
I?  Hi.  188.)  the  criminal  la*  is  fast  out^ro^in^  those 
technicalities  which  fNm  up  when  the  punishment  for  crime  was 
inhuman  and  when  it  was  nee  ess  ry  for  the  courts  to  r«sort  to 
technicalities  to  prevent  injustice  from  being  doxie.  these 
times  h&ve  passed,  for  criminal  lew  is  no  longer  harsh  or  in- 
human, and  it  is  fortunate  for  the  safety  of  life  and  ©roperty 
that  technicalities  to  a  great  extent  have  lost  their  hold," 

The  information  before  us  charged  every  element  of  the 

offense  as  defined  in  the  statute.  The  name  of  the  \eapon  was  aaerely 

a  matter  of  evidence*  Uefendant  k&m*  whether  or  not  he  made  an  assault 

with  intent  to  inflict  bodily  injury  upon  the  informant  without  -any 

considerable  provocation  *nd  under  circumstances  showing  an  abandoned 

and  malignant  heart.   If  at  did  not  make  such  ^n  assault  he  could 

properly  prepare  his  defense,  ^heth^r  the  information  avarred  the  name 

and  nature  of  the  deadly  weapon  alleged  to  have  been  used  by  hi®  ot   not, 

and  if  he  did  make  such  an  assault  he  had  nil   the  information  necessary 

as  to  the  name  and  nature  of  the  deadly  weapon  used  by  him.  MM   he 

cons  id  red  it  necessary  to  have  additional  information,  before  proceeding 

to  trial  it  would  have  been  ft  simple  mattes  to  have  aoved  for  a  bill 

of  particulars  describing  the  v-eapoa  alleged  to  have  been  used  by  him. 

no   such  motion  w»s  made,  however,  but  he  proceeded  to  trial  upon  the 

information,,  and  we  believe  th»t  by  so  doing  he  waived  any  right  to 

question  the  sufficiency  of  the  information  in  this  court  as  to  matters 

of  form. 

Some  contention  is  made  th:  t  the  motion  to  vacate  the 

judgment  thirty  days  after  imposition  of  sentence  had  the  effect  of 

a  motion  in  arrest  of  judgment.  W   c&naot  ftfPM  "1th  this  contention. 
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however,  because  after  eo<»Hitment  the  trial  oourt  loot  Jurisdiction 
to  eh&Bge  ita  sentence.  It  was  so  held  in  i-'epple  v.  Turney.  373  ill. 
546.  Motions  in  arrest  of  judgment  oust  b©  a»de  before  the  defendant 
is  committed. 

«•  find  no  reversible  error  in  the  record  and  the 
Judgment  and  sentence  of  the  trial  court  will   therefore  be  affirmed. 

mttmm* 
WRUkm  ?.j.  *so  81L80S,  j,  assotjs. 
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H»*  MfW  rRISMfi  delivered  the  o  inion  of  the  court. 

k   deoree  of  divorce  w-js  entered  in  the  Superior  Court 
of  Gook  Oounty  in  favor  of  complainant,  tJorothy  I.  Kruger,  against 
Milton  C.  ftruger,  on  Mirch  39,  1933,  under  the  terms  of  which  com- 
plainant was  awarded  the  custody  of  their  minor  child,  Richard. 

On  June  4,  198?,  defendant  filed  his  petitlma  in  said 
cause,  alleging  th??t  complainant  hsid  been  adjudged  IftiaJMI  by  an 
order  of  the  Oounty  ^ourt  of  Oook  bounty  on  !tarch  30,  19?7,  and 
for  thit  reason  w*?s  not  a  fit  person  to  have  custody  of  the  child,  and 
petitioner  pmyed  th*t  i  guardian  be  appointed  for  snid  minor.  The 
court  acting  upon  the  petition  entered  an  order  providing  that  the 
©are,  custody,  control  and  education  of  said  minor  be  granted;  to 
the  defendant  until  the  further  order  of  the  court. 

On  the  30th  day  of  June,  1930,  complainant  filed  her 
petition  in  ssld  cause,  alleging  in  substance  the  terms  of  the 
original  deoree  of  divorce  awarding  her  the  custody  of  ths  child, 
and  that  said  child  continued  to  live  with  her  until  the  latter 
part  of  February,  1927,  when  by  reason  of  ill  health  she  was  ordered 
by  her  physician  to  take  an  oee*n  trip  with  her  father;  th  t  she  then 
placed  said  child  in  the  aberwood  School  B8&  went  abroad}  that  upon 
her  return  to  Um   York  in  March,  1937,  she  received  a  telegram 
stating  that  the  defendant  had,  without  her  knowledge  or  consmat, 
taken  the  child  from  the  Sherwood  school  and  placed  him  in  the 
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charge  of  his  brother,  Irving  L.  Kruger;  that  defendant,  the  father 
of  said  child,  does  not  live  in  the  horn©  of  his  brother,  Irving, 
and  in  the  necessary  conduct  of  hie  business  is  recjmlred  to  be  out 
of  the  City  of  Gmioago  for  at  least  six  months  of  each  year,  and 
when  he  is  in  the  city,  sees  the  child  only  on  rare  occasions; 
that  the  aentnl  shook  caused  by  the  removal  of  a*  id  child  froa 
the  Sherwood  Jchool  resulted  in  •  complete  nervous  collapse  and 
mental  disorder  to  petitioner,  so  that  upon  her  return  to  Chicago 
on  the  50th  Amy  of  March,  1937,  the  County  Court  of  Cook  -ouaty 
ordered  her  to  be  committed  to  the  taupe  and  custody  of  her  father, 
Herman  R,  Siseh,  and  it  became  necessary  for  her  to  be  confined 
to  a  sanitarium  in  Milwaukee,  >risccnsin;  that  she  has  completely 
regained  her  he  slth  and  was  on  the  13th  day  of  April,  1928,  dis- 
charged fro*  the  care  and  custody  of  her  father  'by  the  County  Court 
of  Cook  County,  and  was  found  to  have  fully  regained  her  health 
and  reason  snd  was  restored  to  all  the  rights  and  privileges  of  a 
sane  person;  that  during  the  time  petitioner  was  in  the  sanitarium 
at  Milwaukee,  iaconain,  her  father  consented  to  as  order  modifying 
the  decree,  pursuant  to  an  understanding  with  defendant  thr.t  should 
petitioner  regain  her  health  the  tense  and  conditions  of  the 
original  decree  *ould  be  reinstated  vaA   petitioner  «?,gain  be  given 
the  sole  oar?,  custody,  control  and  education  of  the  minor  child, 
who  at  the  time  of  the  filing  ©f  the  etitios  in  1930  was  nine 
years  of  age* 

the  (petitioner  further  alleged  that  she  had  been 
refused  the  privilege  of  seeing  her  child  except  for  •  few  hours  on 
Sundays;  th-;t  said  child  w?*s  living  with  the  brother  of  the  defendant, 
who  has  a  ohild  of  his  own;  tb't  her  child  was  not  receiving  a 
mother* s  love,  c^re  and  attention,  but  on  the  contrary  was  being  pre- 
judiced against  his  mother;  th  t  through  the  assistance  of  her  father, 
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petitioner  w%s  amply  ftfciJ  to  aup-ort  and  o-^re  for  the  minor  child 
sad  supply  hi*  *ith  all  the  necessities  of  life,  clothing  and  edu- 
cation, and  she  prayed  that  the  order  aodlfying  mid  decree  entered 
on  June  17,  1327,  be  reversed  and  held  for  naught,  ».ni  the  terms 
of  the  original  decree  awarding  her  the  onre  ~%xni   custody  of  the 
child  toe  restored  in  full  force  and  effect. 

fa  this  petition  the  defendant  filed  his  answer 
admitting  the  proceedings  alleged  is  the-  petition,  and  averring 
gfe&t  ever  since  the  marriage  of   petitioner  <md  dftfesdaat  the  former 
has  continued  to  suffer  fro*  mental  diseases  and  derangement,  had 
neglected  their  ohild  toy  &U.#wtmg  him  to  be  placed  in  the  Cnre 
and  control  of  nurses,  maid®  and  others,  snd  keeping  him  at  hotels 
where  petitioner  lived;  th  t  defendant  kept  «.nd  maintained  the  adnor 
ohild  at  the  home  of  his  brother,  who   is  married,  where  he  received 
proper  care  ant  Attention,  asti  dsnied  feeing  absent  from  the  city 
in  excess  of  six  weeks  ®  year;  *»ls©  ienied  any  understanding  or 
agreement  with  the  father  of  petitioner  th  t  the  terms  <?.nd  con- 
ditions of  the  origin*!  &e&r®e   sho  >ld  be  reinst-fted  if  petitioner 
should  regain  h?--r   health. 

After  an  extender  Bearing  before  the  chancellor, 
during  *hich  the  testimony  of  many  lay  witnesses  «nd  some  physicians 
was  he  rd,  the  court  ordered  th^t  the  rainor  child  be  restored  to 
the  custody  of  petitioner*  By  the  appesl  in  ease  number  34797, 
defendant  seeks  to  reverse  thji  order. 

It  is  urged  on  behalf  of  defendant  What  (1)  the 
decree  of  June  17,  1937,  awarding  the  custody  of  the  child  to  the 
husband  is  res  adjudicate,  and  (3)  that  there  is  no  evidence  in 
the  case  tending  to  show  th-it  anything  happened  subsequent  to  June 
17,  1937,  which  would  warrant  the  court  in  modifying  the  order  of 
th- 1  date. 

With  reference  to  the  first  contention,  wt   regsrd 
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Section  19,  Chapter  40,  of  the  Illinois  Revised  Statute*,  as  con- 
trailing,  this  statute  provides  th«t  "the  court  may,  on  application, 
from  time  to  time,  make  such  alterations  in  the  *  *  csre,  custody 
and  support  of  the  child  ns  shall  sppftas  reasonable  and  proper." 
Under  the  provisions  of  the  statute  and  decisions  cons truing  the 
same  the  chancellor  cle-.rly  had  .Jurisdiction  to  entertain  the  petition. 
If  upon  t  full  hearing  the  evidence  warranted  the  conclusion  that 
the  welfare  of  the  child  would  toe  beat  served  by  restoring  the  child 
to  the  ©are,  custody  tad  control  of  its  mother,  he  had  Jurisdiction 
to  aiodify  the  order.  In  reaching  such  conclusion,  th©  child* « 
welfare  was  the  paramount  consideration,  and  the  mother*®  fitness, 
the  circumstances  attending  the  child* e  custody  with  th®  father  sad 
other  issues  made  up  by  the  pleadings  were  properly  inquired  into, 
and  upon  review  the  chancellor* s  conclusions  will  not  be  disturbed 
unless  they  are  contrary  to  the  manifest  weight  of  evidence  u 
disclosed  by  the  record. 

while  it  is  true  lhat  i  court  will  not  be  bound  by 
any  alleged  agreements  made  between  the  father  of  petitioner  and 
defendant,  it  Vfepmtk**   clearly  from  the  record  in  the  esse  and  ail 
Of  the  oircumst^nces  that  defendant  was  given  custody  of  the  child 
in  1927  solely  because  of  petitioner's  ill  health,  tJ©  other  r-sson 
Is  suggested.  Petitioner  tad  procured  the  decree  of  divorce  against 
her  husband  on  grounds  of  extreme  and  repeated  cruelty  and  in  the 
original  decree  was  awarded  the  custody  of  th®  minor  child.  So 
reason  appears  in  the  record  for  taking  the  custody  from  oetitioaer, 
as  originally  provided  in  the  decree,  except  her  ill  health,  and  it 
seems  to  us  th-\t  upon  i  showing  by  mt   th  t  she  has  been  fully 
restored  to  good  health  and  is  amply  amis  to  take  care  of  her  child, 
the  court  was  fuily  Justified  in  making  the  amended  order  of  1930, 
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Defendant  oites  several  decisions  In  support  of  his 
point  thst  the  decree  of  June  17,  1037,  is  res  adjudicate.,  these 
oases  hold,  in  effect,  th*t  the  inquiry,  after  the  original  decree, 
is  Halted  to  (natters  set  up  in  the  petition  miffing  since  the  entry 
of  the  decree,  and  th  >t  ft  decree  fixing  the  custody  of  ■  child  is 
final  on  the  conditions  then  existing,  sad  should  not  be  changed 
afterwards  unless  on  altered  conditions  since  the  decree  or  on 
material  facts  existing  %%   the  tiae  of  the  decree  but  unknown  to 
the  court,  and  than  nly  for  the  welfare  of  the  child.  »e  are  of 
the  opinion  th^t  the  petition  sufficiently  alleged  circumstances 
arising  since  the  original  decree  t&&   subsequent  to  its  modification 
in  1927,  *hen  supported  by  competent  evidence,  to  warrant  the 
chancellors  oner. 

The  question  of  jurisdiction  underlying  th®  ap 
In  case  number  34973  wme  determined  by  us  in  a  written  order, 
number  3479s,  filed  on  January  13,  1931,  and  was  finally  disj 
of,  as  we  view  it,  by  i  denial  of  oertiort?ri  by   the  .'Supreme  Qourt 
In  case  number  23836* 

There  being  no  other  question  before  us,  the  order 
of  the  Superior  Oourt  of  October  33,  1930,  is  accordingly  sffirmed, 

hebei,  p.j.  ass  m&m$  j.  mm    . 
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Opinion  filed  October  21,  1931 

MR.  JBIfSiS      .■  delivered  the  opinion  of  the  court. 

Udell  viioklea,  a  minor,  by  David  nckles,  her  father 
and  next  friend,  brought  a»  motion  an  the  case  against  the  City  of 
Ohioego,  in  Ha  -u-srlor  Court  of  Cook  bounty,  seeking  to  re e over 
JUMigti  for  personal  injuries  alleged  to  have  been  received  by  her 
through  falling  on  n,   defective  street  p*i.ve«nt  on  ■  public  street  in 
the  Oity  of  Ohio?. go.   the  oast  mns   tried  before  the  court  and  a. 
jury,  resulting  in  t  judgment  for  plaintiff  in  the  sua  of  t##@90*90. 

the  evidence  discloses  that  plaintiff,  at  girl  about 
fourteen  ye^rs  of  ^ge,  resided  srith  her  mother  and  father  on  test 
16th  street  in  the  aity  of  vhicago;  th«t  on  the  evening  of  »-%reb  13, 
1933,  between  six  Kttt  seven  o'clock  .  ,  .-..,  just  st  dusk  and  before 
the  street  was  lighted,  she  crossed  16th  street  from  the  north  in 
front  of  the  premises  known  %&   3551  lt$i  ISth  street,  which  was 
about  four  stores  fro*  the  corner  of  -entrsl  P&ifc  *<  venue,  and  pro- 
ceeded aouth  toward  the  store  across  the  street  owned  by  her  parents; 
that  16th  street  is  a  Hde  thoroughfare,  with  two  street  e^r  tracks 
running  siong  the  middle  thereof,  S&&  that  considerable  traffic  was 
passing  in  both  directions  at  the  ti.aie  in  question.  After  crossing 
the  r.-lls  plaintiff  stepped  into  s  hole  in  the  raveiaent,  whieh  is 
described  as  being  $ppr©xj.»sitely  three  feet  in  dimeter  mA   one  foot 
deep,  falling  on  her  side  and  sustaining  the  injuries  complained  of. 
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The  evidence  disclosed  thst  the  hoi®  in  the  jiMllOHli  h  d  been  in 
existence  continuously  for  *  period  of  afeott*  four  aontha  prior  to 
the  accident,  and  that  on,  at  least  two  other  ooeaaiQno  aeopl*  had 
falian  into  th#  aaae  hole;  that  beoauae  of  the  heavy  traffic  along 
tha  atraet  at  the  time,  plaintiff's  attention  waa  directed  chiefly 
to  watching  the  traffio  for  her  own  safety  in  crossing,  and  she 
testified  th-t  she  did  not  obaerv©  the  hole  la  the  pave  sent  »ad 
could  not  look  ioan  toooa.'uoe  aha  waa  required  to  look  in  hoth 
directions  for  passing  automobiles*,  street  earn  sad  other  vehielea. 

vOfeadant  -Mlauoed  no  evidence  to  contract  the 
sanaer  ia  which  the  aooi  So&t  h&ppaood  m&   ao  point  If  MMNl  Ml  to 
the  size  of  the  verdict  or  the  extent  of  injuries  sustained  by 
plaintiff,  ttitk**  is  the?**  any  complaint  boeauoe  of  the  improper 
admission  or  rejection  of  *ny  evidence, aor  so  to  the  givijjg  or  refusal 
of  instructions.  Defendant* a  sole  coat nation  ia  VlmM   because  the 
hale  ia  the  HfHHl  had  been  there  for  several  asonths  tm&   plaintiff 
lived  oa  the  p eaiaea  cloae  to  the  defective  r.-aveaseat,  she  should 
have  teao*n  of  its  existence  and  avoided  the  aa&tj  and  th*t  fear 
failure  to  do  so  amounted  to  contributory  negligence  on  her  part 
as  a  satter  of  la.o,  by  re?iaoa  whereof  the  court  should  have  peremp- 
torily last moted  the  jury  for  defendant. 

The  question  whether  the  oity  o*ed  plaintiff  any  duty 
to  maintain  tha  highway  free  fro»  defects  and  suitable  for  use  by 
pedestrians  between  the  intersections  along  ISth  street  vaa  aot  raised 
by  defendant  upon  the  trial  nor  la  it  rniadd  here,  Consequently 
wo  are  aot  required,  to  advert  thereto. 

the  law  in  this  stttft*  is  well  settled  th- it  contributory 
aegligeaoe  ia  *lwaya  ■  question  for  the  }ury,  except  when,  the 
evidence  of  its  existence  ia  ao  ol ear  that  no  reasonable  salads  oould 
arrive  at  •  contrary  conclusion.  UtitUBk   v»  lUg  ®$   Uhieatrq.  159 
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I.l.  App.  595;  o.  *  &.  I.  :>.i\r   as.  v.  Jned&ker.  333  111.  395). 
Oouneel  for  the  city  ajftts  th?.t  the  proof  discloses  ■  want  of  ordinary 
ear*  by  plaintiff  far  her  own  safety,  =and  quote  excerpts  from  the 
evidence  to  sust  in  their  contention*  lm   examination  of  this  Ml 
other  evidence  discloses,  however,  tb.?<,t  plaintiff  bed  not  noticed  the 
hole  in  the  ptJfWMBfej  tfcftt  on  the  evening  in  cueetion  lief  attention 
MM  directed  mainly  to  looking  east  and  wrfc  for  jttattin  traffic  as 
she  crossed  the  street,  end  that  she  did  not  look  down  at  ny  time 
toward  the  pavement,  these  facts  were  all  presented  to  the  jury  in 
connection  with  other  circumstances  snd  evidence  showing  the  existence 
of  the  defective  pavement  for  a  long  period  of  time,  sad  no  counter- 
vailing proof  KM  offered  by  the  city,  Under  the  circumstances  we 
believe  that  the  question  of  contributory  negligence  was  clearly  a 
question  of  fact  for  the  jury,  and  we  see  no  force  to  defendant* 3 
contention  th  t  upon  plaintiff* s  own  evidence  the  court  should  have 
directed  •  verdict  for  defendant. 

Several  witnesses  testified  on  behalf  of  plaintiff 
that  the  hole  in  the  pavement  had  existed  for  several  months  and  in 
the  absenee  of  ny  proof  to  the  contrary,  it  will  'be  erssumed  tost  the 
city  had  implied  notice  and  knowledge  of  the  defective  pavement. 
(aBBWJjfaM  *•  ULLM3~aSJ£&xXiM   39  111.  ■/>..,.  is©;  ^ity  of  ff4o»-ire  t« 

HMyti   115  111.  386.) 

Under  the  instructions  given  by  the  court  the  jury  w«s 

celled  upon  to  determine  whether  the  defendant  w^s  negligent  by  reason 
of  the  hole  in  the  pf'-vement,  aad  »hether  plaintiff  warn   guilty  of  con- 
tributory negligence  in  not  avoiding  the  hole  srtiicb,  caused  the 
accident.  The  proof,  M  disclosed  by  the  record,  mm   all  adduced  by 
plaintiff  and  resulted  in  the  only  verdict  which  the  jury  could  well 
have  rendered  under  the  evidence  in  the  ease, 

There  being  no  reversible  error  in  the  record,  the 
judgment  of  the  trial  court  *ill  oe  affirmed. 
mmh,   *.J.,  and  ttlLSOS,  J. 
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Opinion  filed  October  31,  1931 

«g.  tfmim  mmm   delivered  the  o  anion  of  the  court, 
The  Question  arising  upon  this  record  is  precisely 
the  same  as  that  involved  in  esse  General  dumber  34?S®.  The 
reseons  stated  by  this  court  in  its  order  of  January  i£,  1931 

for  denying  th©  petition  for  a  writ  of  ataadaatus  in  said  cause, 
require  an  affirmance  of  the  order  of  the  superior  Uourt  of 
October  34,  1930, 

;3«.id  order  is  accordingly  affirmed* 


mmh,  f.j.  uts  ixmhm«  J.  soMOita 
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defendant  in  trror, 
v. 
OK,  ALSX  i.  sulcus. 

Plaintiff  in  Lrror. 
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Opinion  filed  October  21,  1931 


ME,  JUSTICE  9ll&m   delivered  the  opinion  of  the  court. 

defendant  in  error,  *fery  a.  ao.nor,  plaintiff  below, 
brought  suit  in  the  otrouit  Court  ttpdast  the  defendants,  Mrs,  i. 
8»gnus,  E«ili«  M.  *iiiis»$  and  the  plaintiff  in  error  i)r.  Alex  I, 
Magnus,  charging  the  defendants  with  malicious  prosecution  %nd   the 
unlawful  arrest  tad  detention  of  the  defendant  in  error.  The 
declaration  consisted  of  three  counts*  The  defendant  in  the  c-iuae 
below,  Dr.  *Uex  iJ.  ttagnus,  filed  &  plea  of  the  general  issue. 
The  Ofiua*  *as  reached  for  trL-i  a  ay  31,  1930',  in  its  regular  order 
on  the  trisl  onll,  and  the  suit  ws.8  diasaisaed  as  to  the  defendants, 
Mrs,  Alex  a,  Magnus  and  &®iiie  IS,  -'..iiiiaas,  Baft  proceeded  to  trial 
against  the  defendant,  ;)r.  ilex  I,  Magnus,  On  the  m.me   day  the 
cause  MM  tried  before  t  jury*   i'he  defendant  was  not  present.  The 
trial  resulted  in  a  verdict  for  £10,0  -0   in  favor  of  the  plaintiff 
and,  on  Say  33,  1930,  judgment  w.«.s  entered  on  this  verdict,  An 
appeal  wma  allowed  but  not  perfected,  Aooroxiaately  six  aonths 
later  this  writ  of  error  wns  sued  out  to  reverse  this  judgment. 

#e  are  Mfcfttf  to  reverse  the  judgment  on  the  ground 
that  the  declaration  is  defective  and  does  not  astute  a  cause  of 
action.  It  is  insisted,  (a)  that  a  misjoinder  of  causes  of  net ion 
renders  w  declaration  bad  upon  error;  ftfttf  (b)  th?it  the  declaration 
does  not  state  a  cause  of  -ction. 
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A  plea  of  the  general  issue  was  filed  by  the  defendant » 
Dr.  Alex  tt.  Magnus,  and  therefore  the  ouestion  w?a  not  tested  by 
demurrer,  or  otherwise,  before  the  tri-<i  court.  It  necessarily 
follows  that  after  judgment  the  declaration  must  be  liberally 
construed,  anything  wbioh  my  be  fairly  inferred  from  the  declaration 
will  be  regarded  as  alleged.  MMML  **    ^UOr^o.  ■■..  Xf  &   x-.  -..v.  uo. . 
377  111.  114. 

the  declaration  consisted  of  three  counts  charging 
malicious  prosecution,  the  first  count  was  against  iaallie  M. 
iJllAMW  s>lone;  the  second  *&&   third  counts  were  * gainst  the  defend- 
ants Emilie  tf.  milftf  |  Bar.  ..ler  B.  tagum  and  &rs.  Alex  B.  Magnus. 
The  action  was  dismissed  n®   to  inllle  R.  fillips  and,  as  she  mi 
the  only  defendant  named  in  said  count,  this  count  fell  leafing  the 
two  remaining  counts  which  %lons  charged  the  defendant  Or.  Alex  a. 
Ma  anus,  this  action  is  before  us  on  the  oo&mon  law  record  alone. 
There  is  no  bill  of  exceptions  preserving  the  evidence,  instructions 
or  orders  entered  on   the  trisi. 

&very  intendment  is  indulged  in  to  sustain  the 
validity  of  3  judgment  and  the  regularity  of  the  proceedings.  It 
follows  th*t  we  should  properly  indulge  in  the  presumption  that  the 
jury  was  instructed  to  disregard  the  first  count  of  the  declaration. 
This  count  tiken  «ith  the  other  two  counts,  however,  did  not  constitute 
a  nisi minder  of  causes  of  action.  The  notion  MM  the  same  in  all 
the  counts,  namely,  an  action  for  malicious  prosecution.  There  was 
no  misjoinder  of  onuses  of  action,  k  question  as  to  misjoinder  of 
parties  should  be  pointed  out  to  the  trial  court  -md  presented  by 
proper  pleadings  at  the  earliest  opportunity.  The  plea  of  general 
issue  filed  herein  »»ived  the  question  of  misjoinder  of  parties. 
Ooriett  v.  111.  Oentral  wy.  00.  341  ill.  asm,  1-4. 
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The  second  count  of  the  declaration  charged  the 
defendants  with  falsely  and  iBaiiciauaiy  and  without  any  reasonable 
or  probable  cause  entering  into  a  conspiracy  to  cause  the  unlawful 
arrest  and  detention  of  the  plaintiff,  nad  with  causing  one  Kailie 
M.  Williams  to  file  her  petition  for  the  issuance  of  a  writ  of 
inquisition  afa&ttt  the  plaintiff;  with  ape earing  before  a  judge 
of  the  county  court  of  aook  County  sad  falsely  and  aaliciously  and 
without  any  reasonable  cause,  swearing  to  B  petition  charging  the 
plaintiff  with  being  insane  mi  Mftftftg  that  the  plaintiff  be 
committed  to  some  hospital  or  •••?  By  ilia*;  that  the  facts  could  be  proven 
by  the  defendant  M  gnus  *ho  certified  that  he  had  examined  the 
plaintiff  art  found  her  to  be  mentally  unsound,  «:bich  wis.  false; 
oharged  that  the  plaintiff  Ml  caused  to  be  arrested  and  taken  into 
custody  and  that  upon  a  full  hearing  being  had  and  after  an  examina- 
tion fcf  the  plaintiff  by  oossiasi oners  appointed  i>y   the  court,  a 
report  was  snade  by  the  oojaalssion  to  the  county  court  to  the  effect 
that  the  plaintiff  was  sane  and  th-*t  thereupon  the  court  ordered 
that  she  be  discharged  and  %h-t   the  petition  be  dismissed;  charged 
that  the  plaintiff  had  been  greatly  injured  in  her  credit  and 
standing  in  the  coauaunity  and  suffered  treat  anxiety  of  mind,  and 
had  incurred  great  expense  procuring  her  discharge;  charged  that 
she  had  been  hindered  and  prevented  fro*  giving  proper  care  to  her 
business  for  the  space  of  nine  *?)ontha  and  was  fattagfrft  to  the 
extent  of  *1OO,OO0. 

the  third  count  is  similar  to  th-t  of  the  second  count. 
It  is  urged  as  I  ground  for  reversal  th-t  the 
declaration  fells  to  charge  th*,t  the  action  in  the  oounty  court 
terainated  In  favor  of  the  plalntifi,  and  that  there  is  no  charge 
that  the  proceedings  in  the  oounty  court  were  terminated  orior  to 
the  filing  of  the  declaration  on  July  34th,  1938,  this  defect  could 
easily  have  been  pointed  out  by  demurrer,  but  instead  was  waived  by 
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the  filing  of  the  plea  of  general  issue.  The  allegation  in  the 
declaration  to  the  effect  that  she  «*a  ordered  discharged  by  the 
county  judge  was  sufficient  in  our  opinion,  in  view  of  the  pleadings 
and  kft*9  judgment,  to  sustain  the  verdict  and  judgment. 

The  declaration  was  not  had  in  that  it  stated  ao 
oaus©  of  motion,  but  was  sufficient  upon  this  hearing  in  th -t  It 
stated  a  cause  of  action,  although  defectively. 

It  is  insisted  th*t  a  Judgment  against  one  of 
numerous  alleged  conspirators  will  not  aup  art  ft  charge  of  conspiracy. 
This,  however,  was  not  an  action  for  conspiracy,  but  aa  action  for 
malicious  prosecution  and  the  allegations  in  the  declaration  t© 
the  effect  th=?t  the  defendants  conspired  «nd  confederated  together, 
were  surplusage  and  should  have  b®an   ignored. 

The  Supresse  iourfc  of  this  etv-te  in  the  case  of 
Rasher  v.  i.itts^l.303  111.  obi,  srhieh  was  an  action  for  malicious 
prosecution,  in  Its  opinion  says: 

"The  gist  of  it  is  not  t&ft  conspiracy,  but  the 
damage  to  the  plain tl ft  by   the  wrongful  acts  of  the  defend- 
ants; and  this  is  equally  actionable  whether  it  be  the 
result  of  conspiracy  or  not.  kn   matter  of  pleading  the 
charge  of  conspiracy  is  acre  surplusage  and  only  entitled 
to  be  looked  ftt  as  a  matter  of  aggravation,  and  the  insertion 
of  the  averment  of  it  does  not  change  the  nature  of  the 
action  at  ftll.  It  is  still  aa  action  on  the  cs.se  and  to 
be  tried  *&&   disposed  of  scoordingly.  ***** 

sln  set ions  for  aaiioious  prosecutions,  as  in  most 
other  actions  of  tort,  persons  jointly  engaged  in  the  acts 
coapitlned  of  may  be  united  as  defendants,  or  sued  severally 
in  separate  suits  until  uiaintiff*©  cleim  is  barred  by  the 
satisfaction  of  a  judgment  in  his  favor.   (13  >noy.  of  .fl. 
&  Pr.  p.  437).  Xhe  case  was  dismissed  as  to  0.  Lusher  &n& 
rr&ncls  -».  ;:?Ts,:e,  and  John  Johnson  was  not  served.  Th© 
court  did  not  err  in  proceeding  sritn  the  trial  of  th?  case 
as  against  the  ai.-peiiftnt.   BUM  v«  I ^Floy*  **  111*  «0§S 
Illinois  central  Railroad  Ufa  v.  jlffi  1®1  M*  57,* 

The  judgment  may  result  in  hardship  to  the  defendant. 

On  the  other  hand,  the  action  was  readhed  in  its  regular  course  on 

the  trial  call,  <snd  the  t?i  1  court  refrained  froas  entering  judgment 
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frntil  several  iafa  after  the  verdict  wss  returned,  The  ^rit  of 
error  wna  not  siue&  rut  until  general  -sonths  After  the  judgment. 
Ho  proceedings  were  t^fcen  in  the  trial  court  to  open  up  the  judgment 
and,  consequently,  there  is  nothing  before  us  to  erol.-»in  the 
failure  of  the  defendant  to  appear  at  the  tlae  of  the  trial,  the 
motion  was  of  sufficient  lapevt&ftee  to  »&rye»t  some  cs>re  on  the 
part  of  the  defendant  in  protecting  his  right®  at  the  proper  ti»e 
and  at  the  proper  pi«ce, 

■w»  see  no  reason  for  reversing  the  judgment  and 
for  the  reasons  stated  in  this  opinion,  the  jnd^ent  of  the 
Circuit  Jourt  is  r-f  firmed. 


,  f.j.  \*z  nztioM  j.  . 
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f 
Defendant  in  Error,  j  1X108X1  O&ffiT, 

V. 


gidsos  aAtiras,- 

Plaintiff  in  Error.      $2  6  8  1  *A.  6  4  1^ 

Opinion  filed  October  21 ,  1331 

MR.  JUSTICE  IXSif@§  delivered  the  opinion  of  the  court. 

Plaintiff,  Amy  lock,  a  aiaor,  by  her  next  friend, 
brought  this  aetion  to  reocrver  for  personal  injuries  sustained  on 
or  about  July  36,  1339,  by  .reason  of  the  alleged  negligence  of  the 
defendant,  aideon  xHrtele,  in  the  operation  of  an  automobile.  I  ^ury 
returned  n   verdict  for  .6,000  in  favor  of  the  plaintiff,  from  which 
aaount  |I#Od0  was  remitted  and  judgment  for  .:i-4,000  entered.  To 
reverse  the  judgment  this  writ  of  error  vws   sued  out. 

IffM  the  fsots  it  appears  that  the  nlaintiff  at  the 
tiae  of  tre  injury  in  question  was  15  ye*?rs  of  *ge  nd   wsa  in  the 
aot  of  crossing  Oloero  avenue  in  the  CJity  of  fhiaafi  at  its  inter- 
section with  Medili  avenue.   Jioero  avenue  runs  north  sad  south  -nd 
Medlll  n venue  runs  into  it,  but  does  not  continue  through.  Plaintiff 
testified  th-.t  before  she  started  to  cross  she  saw  the  red  lights 
were  oa  at  the  corner  of  Oioero  sad  ^ullerton  avenues  the  next 
crossing  north  --nd  ta&t  the  traffic  headed  south  on  Oicero  avenue 
at  that  point  wss  stop  -ed,   *hea  she  got  Vi>out  half  way  morass  the 
street  she  saw  two  trucks  coming.  She  looked  §.gain  and  saw  the  oar 
w^ioh  was  operated  by  the  defendant  passing  the  trucks  on  the  *est 
side  of  the  street  aad  west  of  the  trucks  mA   coming  fast.  She 
started  to  atep  book  upon  the  rail  of  the  street  oar  tr»ok  and  w«s 
struck  by  the  oar  which  appears  to  hsve  swung  around  in  front  of  the 
trucks.  Her  right  thigh  was  fractured  snd  there  mm   sarked  overriding 
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and  itajfaiWiiflft  of  the  tone;  she  bad  a  out  under  her  right  eye, 
I  bruise  ore*  the  temple,  a  broken  toe  and  she  suffered  other  bruises 
about  her  body;  she  had  a  sprained  wrist  %ad  the  front  of  her  leg 
wsa  scarred;  she  was  in  a  oast  froat  August  until  October  nnd  on 
oratohes  until  about  the  first  of  March  of  the  following  yearj  she 
complained  of  pais  in  the  leg  at  the  time  of  her  trial  and  inability 
to  aa&fc  any  gre?:t  distance. 

fitnesses  on  behalf  of  the  plaintiff  testified  that 
the  defendant* s  ear  w«s  running  at  the  rate  of  from  3S  to  40  ailes 
an  hour. 

It  li  urg#d  a*  g&eund  for  reversal  that  the  nisi  stiff 
«i  guilty  of  contributory  negligence.  Plaintiff  is  a  minor  and 
the  jury  had  a  right  to  take  into  coaslder-tion  her  age,  in  render- 
ing its  verdict,  together  with  all  the  facts  -md  circumstances 
surrounding  the  &ooi-'ient.  the  question  of  contributory  negligence 
is  one  of  fact  which  is  within  the  province  of  the  Jury  to  consider 
and  weigh.  We  see  no  ressoa  for  disturbing  the  verdict  on  this  ground. 

It  is  slso  urged  that  the  plaintiff  in  her  testimony 
referred  to  some  one  a®  &  smn  from  the  iasuraaoe  aoawny.  this 
answer  was  brought  out  <m   ©roas-erftsiin- tion.  The  witness  w«a  s.sked 
whether  she  had  ever  been  called  upon  by  a  asaa  toy  the  name  of  IcOcy 
and  she  said  tfeat  she  did  not  recall  such  ■-■  iserson.  She  was  then 
asked  t  number  of  questions  and  as  to  thether  or  not  soseone  had 
not  called  upon  her  st  the  hospital  and  whether  or  not  such  .person 
did  not  ssk  her  certain  qruestioas,  md  she  answered  tfeat  this  asa 
was  sn  insurance  man.  This  answer  wm   elicited  after  repeated 
efforts  on  the  past  of  counsel  on  croes-oacaainatioa  to  recall  to 
the  asdad  of  the  plaintiff  visits  of  someone  by  the  a&sse  of  ;ioCoy. 
The  reoord  does  not  disclose  whether  &©tf©y  w<&s  an  insurance  ana  or 
not.  ?hen  this  answer  is  taken  in  connection  with  the  number  of 
Questions  ©eked  along  the  s-me  line,  we  are  ©f  the  ©pinion  tisat  it 
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was  not  intersected  for  the  .urpose  -rgued  for  in  the  brief,  namely, 
to  prejudice  the  jury.  The  persistent  question  ia  regard  to  the  mm 
calling  upon  her  finally  elicited  this  tuwir;  plaintiff  did  not 

know  who  McCoy  *>>.s  mA   Her  answer  was  an  attempt  to  plaoo  the  man 
whoa  counsel  MM  striving  to  identify  with  conversation  given  between 
her  and  some  unknown  person  while  she  wits  in  the  hospital. 

9ptm   the  trial  one  of  the  witnesses  *<-:>§  handed  a 
paper  by  oo^eel  for  %m   defendant  ftSd  melted  to  identify  it.  This 
paper  was  not  in  evidence  but  the  sitneas  was  interrogated  as  to 
whether  or  not  he  did  not  mk«  certain  st*te*ents  to  an  investigator, 
which  were  supposedly  contained  in  the  paper.  Upon  the  trial  counsel 
for  the  plaintiff  in  his  argument  to  the  jury  SOMMttitd  -an  the  f^ct 
that  the  st'ite^ents  of  the  witness  on   the  trial  were  no  different 
froa  those  saade  to  souse  one  on  behalf  of  the  defendant,  who  took 
down  his  statements.  The  statement  mm   not  introduced,  in  evidence 
but  we  see  no  reason  why  counsel  could  not  go  -assent  on  the  fact 
that  the  witness  had  been  Interrogated  concerning  it.  Moreover, 
HI  objection  was  aede  on  behalf  of  counsel  for  the  defendant  to  the 
st«teaients  of  counsel  for  plaintiff  made  ia  the  closing  s-rgtaaeat  and 
the  court  ©ust  iaed  the  objection. 

we  find  no  reversible  error  ia  toe  record  nnd  the 
judgment  of  the  Circuit  Court  i<  affirmed. 
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rSRDtRICg  ».  LUCKS,  doing  business  ) 
as  f.  I.  lucks  brick  co.,       ) 

) 
(Defendant)  Appellant,  ) 

Opinion  filed  October  21*  1931 

MK.  JUSTICE  HZL80I  delivered  the  opinion 
of  the  court. 

Plaintiff,  H.  6.  Anderson,  brought  his  action, 
to  recover  for  services  rendered, apaiast  the  defendants, 
Frederick  w.  Lucke,  James  P.  Lucke  and  Russel  S,  Lucke, 
doing  business  as  F.  9,   Lucke  Brick  Co.   An  affidavit  for 
attachment  in  aid  was  filed  s^einst  the  defendants  doing 
business  under  the  name  of  F.  f.  Lucke  Brick  Co.   The 
statement  of  eleim  in  the  principal  action  charged  that  the 
defendants  owed  the  Plaintiff  &1, 714.37.  T^is  statement  of 
claim  was  subscribed  «nc"  sworn  to.  £aeh  of  the  defendants 
filed  his  answer  denying  that  he  was  indebted  to  the  plain- 
tiff in  the  sum  set  out  in  the  statement  of  claim  or  in  any 
sum  Khateoever.   The  cause  was  tried  before  the  court  without 
a  jury.  Upon  the  trial  the  attachment  wae  dismissed  and 
thereupon  plaintiff  dismissed  the  suit  as  to  the  defendants, 
Russell  I.  Lucke  and  James  F.  Lucke  and  proceeded  against 
Frederick  9,   Luoke,  individually,  doing  business  as  F.  W. 
Lucke  Brick  Co.  Th*   court  found  in  favor  of  the  plaintiff 
nnd   against  the  defendant,  Frederick  f.  Lucke,  and  entered 
Judgment,  from  which  judgment  this  appeal  wee  taken. 
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It  is  insisted  tha  the  court  erred  in  entering 
Judgment  against  the  individual  because  the  action  was  a 
Joint  action  and  all  the  parties  defendant  should  have  been 
discharged.   Plaintiff,  however,  bar!  a  right  to  amend  hie 
pleading*  and  to  proceed  individually  again**  thfl  single 
defendant. 

It  is  further  insisted  thfit  the  court  erred  in 
entering  Judgment  in  favor  of  the  plaintiff  because  of  a 
total  lack  of  proof  as  to  the  arsormt  due.  The  record  con- 
tains no  evidence  on  the  pert  of  the  plaintiff  showing  what 
work  was  done  or  its  reasonable  value.   The  trial  court 
evidently  proceeded  on  the  theory  that  the  statement  of 
claim  being  sworn  to,  was  sufficient.   The  following 
colloquy  took  place  between  the  court  and  counsel: 

"Mr.  Sohali:  Your  Honor,  there  was  no  proof 
whatever  presented  of  the  asaount  owing  except  that 
&8#500  that  was  presented  here  on  $hat  statement. 

The  Court:  There  isn't  any  dispute  in  the 
pleadings  at  ail  about  it. 

Mr.  Schallt  VfeesN  ie  s  denial  in  the  affidavit 
of  merits  and  Dies. 

The  Court:  There  IsnH  any  dispute  as  to  the 
amount  here  at  all. 

Mr.  Sohali:  There  is  in  tne  affidavit  of  merits. 

The  Court:  Mo,  there  isn*t,  except  on  behalf  of 
these  other  two  defendants,  and  that  will  be  the  order." 

The  record  discloses  the  fact  that  the  defend -out 
here,  as  well  as  the  other  two  defendants,  in  his  affidavit 
of  merits  denied  that  he  owed  the  plaintiff  the  gum,  alleged 
in  the  statement  of  claim,  or  any  part  thereof.  This  affidavit 
of  merits  by  the  defendant  was  subscribed  and  sworn  to.  Under 
the  circumstances  it  was  incumbent  upon  the  plaintiff  to  make 
proof  in  order  to  recover. 

Our  attention  i«  called  to  the  fact  that  the  abstract 
filed  in  thia  court  is  almost  a  verbatim  copy  of  the  entire 
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common  law  record  as  well  at  the  evidence?  presented  upon 
the  trial.  It  is  insisted  that  the  abstract  of  the  record 
should  be  stricken  from  the  files  and  the  judgment  affirmed. 
We  agree  witn  counsel  that  the  abstract  filed  in  this  cause 
does  not  comply  with  the  requirement e  of  the  co«rt.  It  is 
against  the  rule  of  this  court  to  set  out  all  orders,  pleadings 
and  testimony  in  full,  the  record,  however,  is  not  long  and, 
while  we  condemn  the  practice  of  presenting  this  court  with 
abstracts  of  the  kind  and  character  filed  herein,  nevertheless, 
we  feel  that  justice  requires  that  there  should  be  a  reheering 
of  the  cpuse  in  order  that  the  judgment  might  conform  to  the 
facts  regarding  the  actus,!  amount  due  and  owing  the  plaintiff. 

For  the  reasons  stated  in  this  opinion,  the 
Judgment  of  the  Municipal  Court  is  reversed  md   the  cause 
remanded  for  a  new  trial. 

JtJDGMK-HT  REVERSE  ABB  0At?8E  KKtfAlDKD. 
REBEL,  P.J.  US  F'RI^i),  J.  COiCtm. 
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8ft ACE  MkfMty    (Complainant), 

V. 


WILLIAM  MALE  THOMPSON  *i«iyar  of 
the  City  of  Chicago  and  Itifel  H. 
ALCaCX,   Ooaaslasi  oner  of  Polio© 
of  the  City  of  Chieag©#   ("efendaiits)* 
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Opinion  filed  October  31,  1931 

MR,  JUStlcS  'MLilOfe  delivered  tie  opinion  of  the  court. 

The  ec*y\L<iina,nt,  Ort?ee  L&ndon,  filed  her  hill  of 
complaint  in  the  Circuit  Court  swaying  for  a»  injunction  against 
ftlll—  Hale  Thompson,  toyes  of  the  City  of  Ohiea^c,  mt   John  H. 
Alcock,  Qo^siasioner  of  FoUee,  to  restrain  the®  fro®  interfering 
with  her  in  the  conduct  snd  oper  tion  of  a  hath  and  amss&g®  parlor 
on  the  premlsea  known  m   lea.  13  sad  14  lest  Vaafeingten  street,  Chicago 
The  busin*se  or  est&biiahatent  was  conducted  in  the  name  of  *B,  I  M. 
Institute,  Sot  Ine.%  under  |  lease  from  September  1,  193?,  to 
August  3,  1930,  at  ■  rental  of  |§@§  per  month,  ffee  bill  prayed  for 
an  injunction  --gaittrt  the  defendants  and  their  ? gents,  attorneys, 
detectives  and  rwtrolisen  fro®  interfering  with  her  in  the  conduct 
of  her  buaineaa  and  frost  molesting  her  pstrens  by  intimidation, 
oonat^nt  surveliienee,  and  threats  of  arreat* 

Frota  the  evidence  it  gppc  rn   that  the  complainant 
b<i-d  *bout  two  ye&ra  training  as  a.  practical  nurse  *md  8  month® 
training  in  a  a&saage  sehool  and  had  received  a  certificate  evidencing 
the  course  which  ahe  had  taken;  th^t  she  had  been  operating  a 
similar  eetabliahment  to  the  one  in  ouasti<->n  ainoe  *bout  1908 
in  Chicago;  that  her  business  was  patronised  by  both  male  and  female 
patrons;  th«t  the  premises  in  question  were  ecuipaed  with  parapher- 
nalia for  the  tranaaotion  of  i  bath  and  massage  businesa,  including 
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tuba,  electric  cabinets,  needle  showers,  therapeutic  lamps,  massage 
or  treatment  tables,  etc.;  th->t  in  order  to  carry  on  the  business 
she  had  had  special  plumbing  and  water  pipes  laid  in  the  floor  of 
the  establishment;  that  she  hsd  &x -enled  fro®$3»000  to  14*99!  for 
the  equipment  and  that  ahe  darivsd  fro®  £150  to  $300  a  month  net 
profit  from  the  business;  that  on  .September  10,  1938,  certain 
officers  of  the  law  entered  the  .realises  without  a  warrant*  went 
through  the  previses  «nd  asked  her  patron©  what  they  wt^m   doing; 
th^t  they  later  entered  the  premises  on  several  occasions  sttl  at 
tiaies  there  were  as  many  as  six  or  seven  of  the*  present  salting  an 
uproar  and  threatening  to  close  up  the  premises. 

The  complainant  testified  that,  as  s  result  of  these 
actions,  numerous  patrons  h?d  refused  to  patronise  her,  that  she  had 
no  adequate  remedy  at  law,  and  ta&fi  her  business  would  be  destroyed 
if  the  action  of  the  police  continued.  *3he  testified  further  that 
there  were  never  any  disturbances  on  the  premises  and  that  at  one 
time,  without  any  warrant,  they  took  her  and  her  employee®  to  the 
Central  Station;  that  after  a  hearing  she  was  discharged. 

fhe  cause  was  referred  by  the  o' ancellcr  to  a  master  in 
chancery  aho  took  the  testimony  ml  reported  hack  his  findings.  The 
master  found  (ferns  the  business  of  the  complainant  was  t  legitimate 
business  UMt  not  in  violation  of  any  law  or  statute;  that  the  business 
of  the  complainant  would  be  irreparably  injured  unless  tM   injunction 
issued,  fhe  master  recommended  the  issuance  of  an  injunction  restrain- 
ing the  defendants  froa*  antaring  the  premises  or  interfering  with  the 
business  of  the  complainant,  except  in  the  maimer  provided  by  law. 
The  exceptions  to  the  master's  report  were  overruled  by  the  chanoellor 
and  a  decree  entered  in  conformity  with  his  recommendations,  ifefti 
decree  provided  for  the  issuance  of  the  injunction,  restraining 
defendants  from  molesting  or  interfering  with  complainant,  except 

upon  warrant  or  other  legal  process  issued  by  a.  court  of  competent 
Jurisdiction. 
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It  is  insisted  on  behalf  of  the  defendants  th«it  an 
officer  his  i  right  to  arrest  ^hen  he  has  reasonable  grounds  for 
believing  th*t  the  eraon  arrested  is  implioitcd  in  I  crime.  Thl© 
rule  is  correct,  except  th  t  it  does  not  apply  in  the  inetsat  esse. 
It  is  also  urged  thst  a  police  officer  has  the  right  to  enter  a 
public  place  or  hoeee.  This  rule  is  -as©  correct,  but  there  is  no 
evidence  that  this  is  a  public  ©&M©  within  the  meaning  of  tfeftt  srord. 
It  does  not  ap-ear  tb*t  there  is  saf  ordinance  licensing  such  places 
nor  does  it  oome  within  the  classification  of  hotels,  public  buildings, 
theatres  or  other  such  ubiic  places. 

It  is  al©©  urged  th  t  a  court  of  equity  is  not  con- 
cerned with  the  enforcement  of  the  police  power,  nor  has  it  authority 
to  direct  or  oontsol  poiiee  officers  ehstged  «?ith  the  enforcement  ©£ 
th©  law.  fhia  is  also  ft  correct  rule  with  the  exception  that  they 
aust,  at  the  time,  be  &4&fcag  in  conformity  with  the  law,  We  are  cited 
to  the  rule  as  laid  down  in  14  .  ,  U$   section  88,  p%g$   56?,  to  the 
effeet  that  i  court  of  equity  will  refuse  an  injunction  -here  its 
purpose  is  t©  prevent  police  interference  directed  agftJUurt  the  oonduct 
of  an  unlawful  business,  particularly  shere  the  injured  person  has 
a  remedy  at  law,  %e  find,  however,  th'  t  this  rule  cites  a©  authority, 
the  esse  also  cited  by  counsel  for  defendant,  BtftllBE  *«  Flood.  US 
38.  Y«  333,  that  decision,  however,  hns   been  expressly  disaffirmed 
by  th©  Supreme  Court  of  Sew  York,  Appellate  Division,  in  the  ©as©  of 
▼•  KIJMi  •*■  *«P*  oir*  ®*   T*  5D6«  ■*••  •■■■•  ln  aa  s.  Y. 


355,  The  fsets  in  that  case  it  set  out  by  la©  court  in  its  opinion 
follows: 

"Th©  material  faots  in  this  esse  are  not  in  dispute, 

Th©  plaintiff  is  engaged  in  business  in  Kaajeftttaa  borough  as  • 
dealer  in  notions.  H^  ooeupisa  the  second  floor  as  lessee  and 
there  is  l  liquor  saloon  on  the  first.  The  eompiaftn&fit  sllsges 
i  continuous  malicious  ferns!  ©I  ressive  trespass  by  the  defendants, 
who  are  the  police  ©©omission**  and  two  police  captains  of 
the  city  of  Be©  York,  upon  his  ©aid  premises,  and  interruption 
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of  hi*  said  business,  and  irreparable  damage  therefrom, 
for  whioh  an  motion  for  damages  would  not  be  an  adeoumte 
remedy.  From  day  to  day  for  about  five  weeks  ;:rior  to 
the  eomAenceaent  of  this  action  jolioemen  visited  the 
premises  of  the  plaintiff,  entered  it  ftgaiast  his  objection, 
loitered  ther^,  searched  it,  and  frequently  said  in  th© 
presence  and  herring  of  customers  there  purchasing  goods 
that  they  suspected  the  place  was  •  ?>ooi"  roost,  ihey  h?& 
no  warrant  and  made  no  mrrest.  Customers  left  the  premises 
beesuse  ol  sueto.  police  interference,  end  the  oiaintiff*9 
business  steadily  fell  off.  the  polieeasen  also  often 
stood  on  the  stairway  -iM.  turned  back  batstomers  going  to  the 
plaintiff^  place.  These  things  were  done  under  the" 
orders  of  the  two  police  cspt*lna  »ho  MM  defendants,  «nd 
they  refused  to  stop  them  on  the  demand  of  the  plaintiff. a 

the  facts  m  »bove  set  forth  are  so  similar  Msl 

analogous  to  the  ease  at  bar,  that  -e  have  quoted  them  rather  fully. 

The  court  in  its  opinion  based  upon  those  fa;  eta,  says: 

"If  private  persons  were  committing  theae  tres- 
passes an  injunction  would  be  issued  as   matter  of  course 
during  the  pendency  of  the  action  to  sto*>  them,  instead  of 
leaving  the  plaintiff  to  be  ruined  by  thea  before  the  action 
could  be  tried,  there  is  s  distinct  head  of  equity  for 
the  protection  of  -persons  against  continuous  trespasses. 
Sees  it  make  a  difference  th*.t  the  unlawful  trespassers 
are  police  officialel  May  they  unlawfully  destroy  a  muss1! 
house  or  property,  while  courts  of  equity  look  on  MMl  say 
they  have  no  jurisdiction  or  power  to  stop  these  t  i   know  of 
no  such  difference,  and  none  is  stated  in  any  judicial 
decision  or  text-book,  unless  in  the  very  recent  case  of 
3el*ney  v.  Flood,  the  trite  rule  that  a  court  of  equity 
wall  not  interpose  to  prevent  arrests,  or  the  administra- 
tion of  the  criminal  law,  is,  at  it  has  always  been,  undis- 
puted by  bench  or  bsW«  But  it  has  no  ?ppi.io-tion  to  a  case 
like  this*  I©  arrests  were  made  or  attempted,  nor  were  tat 
defendants  engaged  in  any  way  in  the  administration  or  enforce- 
ment of  ths  criminal  law,  the  ways,  methods,  and  procedure 
for  the  administration  m&   enforcement  of  the  criminal  law 
are  carefully  prescribed  and  limited  by  law,  and  when  the 
police  go  outside  of  thea,  nasi  violate  the  rights  of  property, 
person,  or  hosase  of  tad  individual,  they  are  not  engaged  la 
administering  and  enforcing  the  criminal  law,  but  are  common 
trespassers  and  lawbreakers.  If  the  civil  courts  will  not 
prevent  such  trespassers,  then  the  polfcie  are  let  loose  on 
the  community  to  ootamit  extortion  right  and  left,  a  condition 
only  too  well  known  among  us  in  the  recent  past  as  attested 
by  the  public  records  of  the  state.  I  do  not  understand 
Oelaaey  v.  flood  as  conferring  such  unrestrained  power  or 
such  immunity  on  constables  and  policemen.  It  would  be  al- 
together too  mucb  to  believe  tint  the  Court  of  «'-p veals  meant 
to  do  so.  te  are  not  bound  to  understand  that  every  word  or 
sentence  in  a  Judicial  opinion  is  to  be  taken  as  law.  the 
suggestions  pressed  noon  us  that  i  plaintiff  who  oomes  into 
s  court  of  eouity  to  seek  to  save  his  property  and  business 
from  destruction  by  oontlnuoua  criminal  trespass  aay  be  dis- 
missed thence  on  the  ground  th?t  a  criminal  prosecution  or 
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conviction  of  the  trespassers  will  give  him  *.de«uste  redress 
for  the  loss  of  his  property  rM  ftbi  destruction  of  his 
business  meanwhile  his  no  foundation  tn  principle  or  in  say 
actual  decision.  Only  the  statm,  the  community  «t  large, 
gets  redress  by  s  criminal  prosecution,  that  thief  or 
trespasser  may  be  arrested  or  convicted  does  not  restore 
the  property  he  has  stolen  or  destroyed. " 

Oomplainsafs  bill  and  the  evidence  in  support  of  it 
shows  facts  which  constitute  a  continuing  trespass,  and  which,  if 
allowed  to  continue,  would  result  in  ft  complete  los®  of  the  business 
end  the  money  investment  of  the   oottplainant.  It  is  clear  that  the 
injury  resulting  would  be  irreparable,  there  is  nothing  inherently 
wrong  in  the  conducting  of  a  masaage  and  hath  establishment.  It  is 
a  well  recognized  business  sad  while  not  as  aueh  in  vogue  in  this 
country  as  in  others,  nevertheless,  it  is  entitled  to  the  full 
protection  of  the  law  if  conducted  along  proper  and  legal  lines.  If 
it  should  be  conducted  as  a  eloafc  for  some  other  and  different  purpose, 
which  is  not  countenanced  &y  the  i?«,  it  csn  be  suppressed  in  i 
proper  manner  sad  under  prober  processes  issued  by  osurts  of 
competent  jurisdiction. 

If  the  police  dcpartjseat  is  of  the  opinion  that  such 
an  establishment  is  used  as  ft  house  of  prostitution  and  not  for  the 
purpose  of  a  massage  aad  bath  institution,  %   warrant  could  be  obtained, 
properly  sworn,  to,  based  upon  the  reasonable  belief  of  the  informant, 
which  would  entitle  the  police  department  to  enter  the  premises  for 
the  purpose  of  establishing  the  fact  that  it  was  run  for  an  immoral 
or  improper  purpose  sua  contrary  to  the  statutes  of  the  3tetm  of 
Illinois.  $he  state  could  also  proceed  under  the  statist*  to  abate 
the  nuisance  if  it  should  be  found  to  m   such. 

6ns  auras,  ft  police  officer,  testifying  on  behalf  of 
the  defendant,  st  ted  tttftt  when  he  entered  the  establishment  he  found 
■  girl,  and  a  man  by  the  nm®   of  21»«erman,  in  the  act  of  having 
ssjnjal  intercourse  and  thst,  thereupon,  all  those  on  the  premises 
of  the  plaintiff  were  placed  under  arrest.  This  evidence  was  before 
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the  master  st  the  time  he  made  his  report  and  it  was  also  before  the 

chancellor  at  the  time  he  approved  the  report.   It  way  be  that  they 

were  not  impressed  with  this  testimony  or  did  not  believe  it.  Even 

though  it  were  true,  it  oouid  not  be  used  in  this  proceeding  and 

could  here  been  suppressed. 

In  the  recent  case  of  The  People  v.  McOurn .  341  111.632, 

it  appear*  from  the  facte  that  Jack  McGum  was  arrested  by  a  police 

officer  under  a  general  order  to  arrest  ItoQuni  on  sight.   The 

officer  had  no  warrant.  A  gun  was  found  upon  i£e6urn*s  person,  however, 

concealed  underneath  his  coat.  He  was  charged  with  carrying  concealed 

weapons,  contrary  to  the  statutes  of  the  state  of  Illinois.  The 

Supreme  Court  in  its  opinion,  says: 

**  *  •*f||*  essence  of  £  provision  forbidding  the 
acquisition  of  evidence  &m  •  certain  way  is,  that  not  merely 
evidence  so  acquired  shall  not  be  used  before  the  court,  but 
that  it  shall  not  'be  used  at  all.  Of  course,  this  dees  not 
seen  thet  the  facts  thus  obtained  become  sacred  and  inaccess- 
ible.  If  knowledge  of  them  is  gained  from  an  independent 
source  they  may  be  proved  like  any  others,  but  the  knowledge 

falned  by  the  government's  own  irrang  emnot  be  used  by  it  in 
he  way  proposed. ■ 

fhile  the  police  officers  testified  that  st  the 
time  of  plaintiff  in  error's  arrest,  search  and  seisure  of  the 
revolver  he  had  the  revolver  concealed  upon  his  person,  the 
only  knowledge  which  they  had  upon  the  subject  was?  that 
derived  as  the  result  of  their  unlawful  search  end  seizure. 
This  evidence  was  therefore  incompetent." 

In  the  present  case,  this  testimony  was  acquired  by 
reason  of  an  unwsr rented  search  and  seizure  of  the  precise©  of  the  com- 
plainant, and  the  city  authorities  under  the  decision  cited,  could  not 
have  sustained  a  conviction  on  the  testimony  aeouired  in.  such  a  ssanner. 
People  v.  McGum.  341  111..  632.  The  canceller  having  found  as  a 
matter  of  fact  that  the  business  of  the  complainant  was  a  legitimate 
business  and  not  in  violation  of  any  law,  and  this  finding  having 
sufficient  sup  ort  in  the  evidence  adduced  upon  the  hearing,  it  should 
receive  the  affirmance  of  this  court  unless  contrary  to  the  weight  of 
the  evidence. 
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*•  see  lis  reason  for  distorting  the  decree  and  for 
that  reason  th«?  decree  of  the  Circuit  tfourt  is  sf firmed. 
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llMIWUf  MMatfJ 1 91  eOHl  aky, 
a  Corner- t ion.   Assignee  of 
£.    H.    SOSIUSOH   MOTOR  SALES, 
ISO.,  a  corporation, 

(  l&intlff)   Appellee, 


JOSEPH   B,    .i08!£KT5, 
and  MART  BEMCSEK, 


(Defendants)    i.v  eixqjats. 


Opinion  filed  October  31,  1931 

MS.  JtJSflOi-       delivered  the  opinion  of  the  court. 

The  Independent  Acceptance  Co&pany,  ss  assignee 
of  the  S«  H.  Robinson  Motor  Sales,  inc.,  obtained  Judgment  by 
confession  on  ■  certain  chattel  mortgage  note  in  the  %»t»&yil  Jourt 
of  Ohicago  June  11,  13^0,  s, sinst  Joseph  '»,   Roberts,  George  denedek 
and  isjf|r  aenedek.  The  judgment  was  for  the  sum  of  vl,l»3.06,  which 
included  attorney's  fees,  lection  to  v&ttaia  the  judgment  mm   aade. 
soveabar  35,  1930,  over  five  mouths  aflat  the  confession  of  .Judgment. 
Affidavits  were  filed  in  supnort  of  the  motion  to  vacate  the  Judgment 
setting  forth  th=?t  the  defendant®  had  no  knowledge  of  the  judgment 
until  the  24th  of  October,  1930,  at  which  ti»e  they  requested  their 
attorney  to  examine  the  records  of  the  Aunicip**!  Court  for  the  yurpese 
of  ascertaining  whether  a  judgment  baa  been  taken  "gainst  thea. 
The  affidavit  3lao  coat:  ined  the  tracts  upon  which  defendants  relied 
as  a  defense  to  the  action.  This  defense  ae-parently  consisted  of 
allegations  to  the  effect  th  t  the  defendants  could  not  read  sud 
did  n  *t  understand  the  instrument  «?hich  they  ??ere  signing.  Counter- 
affld^vits  were  introduced  on  the  part  of  the  plaintiff  for  the 
.purpose  of  showing  tb"t  the  defendants  has  knowledge  of  the  fact 
of  the  entry  of  the  judganet,  on  or  before  July  12,  1330. 

The  record  discloses  th?t  on  July  13,  1930,  s  letter 
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was  sailed  to  the  defendant  George  Benedek,  the  eerson  subscribing 
to  tho  affidavit  on  behalf  of  the  defendants,  in  which  aenedek  was 
advised  of  the  faot  that  a  judgment  by  confession  had  been  taken 
against  him  and  against  Mrs,  Benedek,  his  wife,  severs!  other 
affidavits  were  filed  by  persons  flUttlWI  with  the  p|  intiff 
corporation,  from  which  it  Appears  that  prior  to  July  12,  1330,  the 
defendants  hat  been  notified  fan  telephone  of  the  ju%:sent  and  they 
had  appeared  several  times  la  the  offiee  of  the  plaintiff  corporation 
and  were  there  advised  about  the  judgaeat  and  the  fact  that  they 
would  be  called  uoon  to  pay  it* 

After  a  full  hearing  the  trial  court  refused  to  vacate 
the  judgment,  i  motion  in  arrest  of  Judgment  w*s  made  and  overruled 
and  this  appeal  prayed  and  allowed. 

It  ia  insisted  that  the  oourt  erred  in  permitting 

the  filing  of  counter-affidavits  and  in  considering  these  on  the 

notion  to  vacate  the  judgment.  This  position  would  be  correct  if 

the  affidavits  were  considered  by  the  court  on  the  question  of  the 

merits  of  the  controversy.  1$  is  proper,  however,  for  the  court 

to  consider  affidavits  nnd  testimony  on  the  motion  to  vacate  a  Judgment 

when  the  affidavits  or  testimony  bear  solely  on  the  question  as 

a 

ito  whether  or  aot  the  motion  to  vacate  was  presented  within/reasonable 
time  after  the  defendants  had  Knowledge  of  the  judgment.     HHjgjt 

135   111.    App.   MS. 

i>  motion  to  f8ft&t#  I  judgment  is  addressed  to  the 
sound  discretion  ot  the  court  and  where  it  tpue-rs  thnt  a  defendant 
had  knowledge  of  the  judgment  sad  slept  on  his  rights,  the  trial  court, 
within  its  discretion,  may  deny  the  motion  to  vacate,  freeman  v. 
Counsel! .  80S  ill.  App.  SH«  this  court  viil  not  reverse  unless  it 
appears  that  there  has  bean  an  sbuse  of  thst  discretion. 
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fmm  fen*  fftttti  in  %Ms  o&se,  we  a.re  of  the  opinion 
that  the  defendants  did  n$$   &«*   such  diligence  sa  the  law  requires, 
and  the  court,  Nttlftg  BTOpexly  nthin  its  &| acretion,   denied,  the 
notion  to  vacate  the   judgment. 

It  is  also  insisted  tk®%  the  nction  wma  against 
three  defendants  mi  the  Ju&gaent  8  §&isat  out  ®ftfta   ntf  that, 
therefore,  it  is  impossible  to  tell  ishieh  of  the  three  defendants 
la  the  one  iga&Mtt  who®  «&•  Judgment,  runs.     As  examination  of  the 
record,  horever,  diaelosas  that  the  Judgment  order  entered  in 
the  cuse  runa  apdmmt  the  defendants   (plural),  and  names  them 
individually  as  defendants.     i»f«wAaats  objection  is  evidently 
based  upon  t  reading  of  the  3temor*ndum  signed  toy  the  trial  judge. 
the  final  Judgment  order,  however,    from  ^feioh  this  appeal  is  tsUc.su  # 
Is  correct  in  ta»t  it  Is  a  Judgment  against  all  of  femt  &*£«s&aat« 
and  this  final  Judgment  order,  am  *$*em4  of  record,  is   ;st€m®ig& 
to  he  ■  ftidpuHKl  of  tv<e  court,     ■£fce,lps  ?•  jriunterA  IM  HI.   ft  :-. 
181;    Crank  ▼.   J lame fee.   316  111.    417. 

Il  aee  no  re**aon  for  disturising  the  Judgment  and 
for  the  tSMHHM  stated  in  this  opinion,   the  Judgment  of  the 
Municipal  Oourt  la  affirmed. 

fW     ...  1    I    I  l-iittD, 

MffSKi,,   P.J.   asu   •     I       I,   J.    9MCm    . 
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■ .  i  .ago  riiui  &  fmm  sen?**?, 

a  Corporation,   as  Trustee,         /') 
Appellee,   ,„,..-"'       ) 

*••  )        CI/-.    II  Oi    dooi 

)        COUKTT. 
BTiiJSl.  LEVY   eta.,  } 

Appellants.  )  =      Z*    O      T       A  •'-       4 


ER,   JU3TICJ6  fcoSuKiti-Y   MbXfWBD   BB  M  P8f, 

Defend  sunt »  appeal  fro*-,   at"!   interlocutory  order  ap- 
pointing a  receiver  in  a  foreclosure  pr@e#£dl&g. 

ih<?   first   paint   Mfcti   is    that    the   till    of   cyvpl&int    is 
not  properly  verified.      The  verification   saye  th&t   the  affiant 
hat  read  the  bill  of  egaplfeiltt   and  knows  the  contents,    "and   that 
the  same  is   true   to  his  beat   knowledge,"     2Mb  is  not  the  form 
which  has  been  ©litieiz-ed  in  the  eases  eitfcd  by  i«f»»4a»tg«     The 
bill  was  properly  verified. 

The  bill  was  filed  by  oomtuainsnt  as  trustee  for  the 
benefit  of  the  owners   sad  holders  of  the  notes  secured  by  tne 
trust  deed.      Def end ants   say  that   these  owners  of   t$M  notes  were  the 
proper  parties  to  taring  the  suit.      Is  AfaerAc.an.Trtt.stf  Jt  %&£§ ..deposit 
Co.,  v..,  IJBJfaMdl  3&kMSMti&LMt&&s  .y:arM'  <-    S6S   UU*   A?S>«    67,    it  was  held 
that,   as  the  provisions  of  the  trust  deed  gave   the  right  to  the 
truetee  to   file  a  bill    to  foreclose,    the  bill  was  properly  filed, 
citing  a  large  noaber  of   cuoes  so  holding.      In   the  instant   case 
the  tivkst  deed  gives  the   cosrpl  ^intuit   tne  right   tc  i—wmwit  fore- 
closure proceedings  "for  the  benefit  of  the  holder  or  holders  of 
said  notes."       tear  tin  vf  _  frank,    259    Hi.    Av>p.    417,    cited  by  de- 
fendants,   is  net  contrary  to   this  rule.      lher<S,   an  individual 
other  tnan  the  trustee   filed  »  till   to  foreclose  and   the  contro- 
versy involved   the  question   as  to  whether  he  was  a  adder  of  ft&gr 
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part  of   the   indebtedness.      It  wat»  held   that  neither  by   the   alle- 
gations of  ti*e  Mil  nor   by   any  testimony  was  it   snown   that  he 
wai  the  beneficial  owner  or  had   any  authority  frot.   the  owner*  to 
file  the  bill. 

It  is  suggested  in  argtate&t    thut  defendants  had  j&ad* 
an   agreement  with  The  Prudence     Q&pmy,    Inc.,   the  legal  holder 
of  the  note  and   trust  deed,    that  no   '..ction  would   t-e  taken  to   fore- 
close  until   the  maturity  of   the  indebtedness,   provided  the  defend- 
ante  would  surrender  possession  of   the  prer-ise*  together  with   the 
rente  to  The  Prudence  Bowyanyj    that  pursuant  to   s^cn  agreement 
possession  vat   surrendered  and   therefore  the  institution  of  the 
foreclosure   suit  was  a  violation  b,y   the  le^al  uolder  of  its 
agreement.      Defend  ante'    answer  allege*  a  veraai    agrees&ent   to   t&li 
effect,  which  was  incorporated  in  a  writing  set   lorth  in  full. 
aowhsre  in  this  writing  ie   there  any   oovejoaet  or  egyewint   that 
The  Prudence  Company  ehould  not   foreclose  t»*  trust   deed  until 
the  maturity   of   the   indebtedness**,      in   any   *?went,    this  ia  a  aatter 
of  defense   to  be  presented   unon   the  hearing  on   the  jaerite.      It   is 
not  material   upon  the  present  appeal  ettlea   involves  merely  the 
question   as   to  whether   upon   the   snowing  js&de  the   receiver  wae 
properly  appointed. 

It  does  not  sees-,  to  b<?   sea troverted   tnat   facts  ap- 
peared which  warranted  the.   apeeinteaent  of  a  r^c^i-ver,    Mid  the 
order  will    therefore  be  affirmed. 

O'Connor,  P.   J.,   and  iatehett,  J.t   concur. 
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JAM^3  H.    HOOP8R,  C     ) 


Plaintiff  in  itrror,        ) 


r.  ».  xuitm, 

Defendant   in  Srroru 


)        ERHW  TO  MltttlClPAj.   COUBT 

OP  CHICAU;.:. 
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SI,   HU!@Z@£R8   JUSTICE  G'CQJifiOB 
DiJLIVKRKB  SKI  OPliilOi  ©2   ESI   CCUM. 

Ihie  suit   is  brought  by  plain  tiff  against  defendant 
to  recover  #200  aa  rent   claimed  to  be  due  plaintiff  as  the  o  trier 
of  certain  real   estate  at   the   corner  of  henaere  and  iloliywood 
avenues,   Chicago.       Plaintiff  bases  his  title  to   Hue  property  by 
virtue  of  a  *ale  under  a  jfedgttsat  rendered  in  the  municipal   oourt. 
On  January  6,   1931 ,  there  «ae  a  trial  by  the  court  without  a  Jury 
and  a  finding;  and  judgment   in  plaintiff's  favor  for  i860.      Febru- 
ary SO,  1931 t    the  oourt   entered  m  order  sustaining  defendant* ■ 
motion   and  vacated  the  Judgment,    arid  plaintiff  haa  sued  out   this 
writ  of  «rror. 

2>ef endant,    in   support  ©f  hie  ujotion   to  v&eate   the 
judgment,   filed  a  verified  petition  1b  which  he  set  up  that  he  knew 
nothing  about   the  pro seeding  aguinst  Mat  until  he  was  served  with 
an   execution;    that  ae  w&e  never  served  with  suasions  and   that  hie 
written  appearance,   filed  by  an  attorney  In   the   case,   was  without 
authority;    that  he  had  no  knowledge  that  such  abearance  had  been 
filed.     The  petition  then   sets  up  the  judgssent  of  the  Municipal 
oourt  by  virtue  of  *hioh  the  property  was  purported  to  have  been 
•old  to  plaintiff;    and  the  defendant  neither  admitted  nor  denied 
suoh  Municipal   court  proceedings  or   the  call  for  strict  proof,      it 
then     set  up    that   Cell©  Becker  wars   the  owner  ©f   i&ft   property  and 
that  defendant  occupied   the  premises  under  a  lease  from  Beeper 
and  paid  her  rent  therefor. 


etati 


, 


• 


i 


»i*a  £ 

i       • 


' 


••■■■■■ 


;■*-    <:  •■  -     :■•:..  ■  tU    8,    ><     .-v.-     .  .'-.   L,  i;  r«JtJ     ;»:..;<..'. ^ 


! 


We  Uiiiui.   that   the  court  was  entirely  warranted,  un3er 
the  eircuE^t&nces  disclosed  by  defendant's  petition,    in   setting 
aside  the  jud&Eaent  and  giving  defendant  leave  to  defend.     J.yreover, 
■ee  are  this  day  filing  an  opinion  In  8o>eg«y  y.   Ca&en.  fco*   35198, 
wuieh  involves   the  HM  property,   and  for  the  reasons   therein   stated 
the  action  of  the  Maul ci pal   court   la  entirely  justified.      It  having 
been  judicially  determined   that  plj.ir.tiff  had  no    sitae  to   the 
property  in  sueetion,  obviously  he  cannot  maintain  a  Bait  for  rent. 

The  jud^eent  of  the  Municipal   court  ef  Chicago  is 
affirmed. 

MoSureiy  and  Katchett,   S3.f   concur. 
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JAMS  8.   HOOF&R,  } 

Plaintiff  in  ZTror,       j 

)        EKHuR   ?Q  mBlGI»J&    ft 
T«.  ) 

)  OKICAfiO. 

MAX  COHSli,  ) 

3«f«M5'',-sost  in  Error.       ) 

€%  f*  €%    '  '    ~--* 


BELXVERBJi   BBSS   c^Iiaoiv   @?   SIS   COU.HT. 

Eay  2,  1928,   plaintis't'  mamm.9«A  an  action  in  tit* 
Municipal  court   against  defendant  to  recover  #350,   plaintiff's 
contention  being  that  he  w&»  the  owner  of  certain  premises  at 
the  corner  of  itenetere  and  Hollywood  avenue  8,  Chicago,    that   the 
defendant  occupied  @a«  of  the   apartments  as  a  tenant   a»d  Hi 
therefore  liable"   for  rmt.      Site1   sass«  -was  pending   I«   the  courts 
until  it  at  eh  9,   1931,  when   there  was  a  hearing  before  the  eourt 
without  a  Jury,    a  finding   and  ju.ljpLent  against  j?.iaintiff,   and  ho 
appeal*. 

Plaintiff   not  up   in  hi  8    statement  ©f   elate  that  h« 
because  the  own  or  of  the  precise®  by  virtus  of  the  sale  by  the 
bailiff  of  the  X MSieip$l   court;    that  in  .February,   1026,   the 
Broadway-Sheridan  Building  Corporation  recovered  &  judg/sant  in 
the  Municipal   court  of  Chicago  against  Cells  Bee&er,   the  owner  of 
the  apartment  building,   J'or  $726,    and  that  tiiere  was  a  »ale  by  the 
bailiff  of  that    c  art   ;    that  by  -virtu©  ©f   such  aale  plaintiff  be- 
came the  owner  of  the  premises;    thai,   the  defendant  was  a  tenant 
occupying  one  ©f  the  apartments  and  was  notified  by  plaintiff   to 
thereafter  pay   Hm   rem    tc   him. 

fhe  defendant   filed  an  affidavit  of  merits,  which 
need  not  be  mantissas  here  because  on   the    trial  of  the  MM  he 
filed  an   amended  affidavit  of  s*?rits   in  w&leh  he   set   up,    among 
f         other  things,    that  it  hud  lie  en  ad.fu-Ucated  by   th>!>  Municipal   court 
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of  Chicago  in  a  suit  brought  by  plaintiff  and  the  bailiff  ©f  the 
Municipal   csurt  against  Uelle  Beaker  and   the  iaserican  Surety  Co«a- 
pany,    that  Keeper's  deed  to   the  property  ic   question  was  void; 

that   this  judgaer.it  had  been  affirmed  by  the  Appellate  court  ef 
this  district,   general  number  33347  (354  111,   App.    606),     Other 
matters  are  set  up  in   the  amended  affidavit  of  sserits  which  we 
think  it  unnecessary  t©  esentlon  hero.     It   further  appears  that 
Hooper  filed  a  petition  for  a  writ  of  certiorari  Is   the  Supreme 
court,    seeking  to    reverse  the  JHd$R«At  of   this  court,   (254  111. 
App,    506)   and  that  the  petition  was  denied  by  the  Supr&ase  court 
at   the  October  tena  1929,    the  docaet  number  in  the  Supreme  court 
being  19323  (Hooper  v.   Becker,   £56  ill.   App.  M*¥.)     Another  opinion 
was  filed  by   this   court  October  9,  1931,   in  the  case  of  £e.ll,c  J&jftaflt 
Y.MiJfsses  H.  .Hooper.   So.   34397,  which  <r,ivee  a  history  of  a  great  deal 
of  litigation  brought  by  Hooper  affecting  this  same  property.     On  the 
trial  of   the  case,   when  it  was  ssade    ';©  appear   that  this  court  had 
held  Hooper's  title   tie    the  property  void,   as  s&bove  stated,   the  only 
answer  to   this  proposition  &ada  by  hooper  was  'Hint  the  Supreise  court 

in  the  ease  of  Og^j.e  MSSSSSSLS* JJE&B&Jka.  Hoppey..   SMC  111.   90,  which 

he   contends  affiraed  his  title   to   the  premises,  was  a  later  decision 
and  therefore  controlling.     Said  is  an  ingenious  argument   but  wholly 
without  ajerit.      2he   case  in  340   ill.   98,   is  numbered  on  the  "Socket 
of  the  'iiupreae  court  18949.     Bw  opinion  in  that  case  was  not  filed 
until   June  20,  1930,  which  was  nearly  nine  months  after  the   Supreme 
court  had  denied  certiorari  at  above  mentioned.     The  ease  in  which 
the  certiorari  was  denied  was   filed  in  the  Supreme  court   several 
months  later  than   the  one  reported  in  340   111.     feoreover,   the  ©pin- 
ion in  34',.  111.   was  bused  upon  a  technicality  -   the  certificate  of 
evidence  having  in   that  ease  been  stricken,   the  decree  of  the  trial 
court  was  affiriced  because  assignments;  of  error  wer#  bused  upon 
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the  evidenee.      It  having  been  adjudicated   tha ;  plaintiff's  claimed 
litis  to   the  ireperty  in  question  was  void,   it  is  obvioug  that 
his  endeavor  to    SftllSftft  rent  frcs  the  tenant  in   the   building  is 
without  the   semblance  of  merit. 

The  judpsortl  of  the  Municipal  court  of  Chieag©  ia 
affirmed. 

AFPXRMSD. 

&e3ursly  and  fcatehett,   J  J. ,    concur. 
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SOOTH  BEAD  LATHS  WORKS, 
a  Corporation, 

Appellee, 

vs. 

ARCHIMSOB  SWIXCAXB.    ALFREDO 
CAPXTXAXBKX.    FRSD  BALSUiX    and 
GjSQROB  VXA*.81tAfc,    frustees, 

Appellants. 


,•       M&lAfc    F80&  kUAIClPAL   'COURT 
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MB.   FRS&XDIlio   JU3TICK  0  'COAAOR 
DSLIVSKED  Tr®  QMKIQS  $9  TMB   BOW  f. 

January  30,   1931,   plaintiff  brought  an   action  of 
replevin  to  recover  the   poeeession  oi*  a  RiLall  turning  lathe.      Xise 
lathe  was  tax  en  on  the  writ  by  the  bailiff  and  delivered  to   the 
plaintiff.     Afterwards   tnere  »ae   a  trial   before  the  court  without  a 
Jury,   and  a  finding   tfe*t   the  right  of  possession  of  the  property 
was   In  plaintiff;    its  Aam&gea  ®3F&  assessed  at   the   cub  of  one  cent; 
Judgment  «*e   entered  on  the  litvHn,:.    afid   Sefendafita   appeal. 

The   record   diBcloee<?   that   on   August  4,    If 30,    tUt    !•« 
fendunts  gave  a  written  order   for  a  turning  lathe  to  C.   B.   Burns 
&ac^inery  Company  of  Chicago,      The  order  is  apparently  a  blank  foras 
of  order  of  the  plaintiff,    the  South  Lend  Lathe  Work a,   and  re- 
quests the  ijurne  i'-acainery  Co.    to   chip  f.   e.   b.   South  Bend,   indiam;., 
th*   turning  lathe,    for  sfelefe  the   defendants  agreed    to  pay  S1C5.4&, 
#15.0?  of  which  vae  paid   Is   cash  and   the  balance  of  ^90.43  payable 
in   equal  monthly   installers'. ts   "b*»ginr. >ing  one  aonth   after  shipment 
Is  made."     The  orier   etfeteg   it   is  placed    subject  to   ail   the  ter&s 
and  conditions  printed  oh  the  bae£  of  the  oTilmr.,      The  printed   con- 
ditions are  that  the  title   to   the  property  "shall  regain  in  the 
seller  until   all    of   the   stipulated  payments   wm»   are  made. 

"this  agreement  Kay  be  assigned  or  the  property  re- 
moved from  «it iiin  address  only  with   the  permission   of  the   seller. 

If  the  payaents  specified   are  not  cade  «&«a  due  (reasonable 
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allowance  being  Bade  in    sua  of  illness),   the   seller  say  declare 
all  regaining  payaients  due  U}*  payable,  thereupon  the  buyer,  upon 
demand,   will  pay  such  entire  balance  or  voluntarily  return   the 
property  to   the  seller   forthwith,   forfeiting  all   payssente  previ- 
ously &iade  as  rent   for    the  use  of  the  property  and   damages  J'or  non- 
fulfillment  of  this  ftfTeesteat,   or,   failing  to   &e  so,   assume  such 
expense  as  ssay  be  incurred  by  the   seller  in   securing  performance  of 
this  agreement."     Then   follows:      «ACCi;PTi^CI  abD  a$8IS£Sl&$ 

THE  UKBlKSlGiuTD  hereby  accepts  the  contract  on  the 
reveres  side  hereof,    and,   for  value  received,    sells,   assigns  and 
transfers  to   SOUTH  KM  LAXI££  *0aa6  **#   all  right,   title  and  in- 
terest in  and  t©   the  said  contract   end  the  property  described 
therein,   guaranteeing  the  full  performance  of  all  its  terssB  and 
the  prompt  payment  of   all   sums  provided  therein,  with  *■**  attorney's 
fees."     This  is  signed  by  the  Bums  teaehlaery  Co.   and  is  (fated 
June,   1930,   alt-Hough  the  order   is  dated  August  4,   1950. 

It  appears  firea  e&e  evidence   thai  the  burns  Machinery 
Co,   sells   turning  lathee  for   the  i»ouih  Bead  Lath©  Works,  <«?hleii 
manufactured  the  laine  in  question;    that  defendants  uade   all   the 
monthly  payments  provided  for   in   the  contract,   except  three 
■which  fell  due  *©v ember  £8,   0»»e»%e»  S8,   1930,   and  January  23,1931, 
each  i'or  #15.07. 

The  evidence   further   siio^s  that   m  January  6,   January 
Id,    and   January  §3,   1931,    i»fm4Mk%B   sent   to  plaintiff  a  soney 
order  for  $15.o7,   and   that  upon  receipt  of  ea.cn  of  tnese  s>eney 
orders  by  plaintiff  at  iiouth  BenA,   In-ii&na,  it  was  returned  to 
the  defendants,   the  return   dates  being  January  14,   January  la,    and 
January  24,   1931.     The  reason  for  the  drafts  being  returned   is 
stated  in  letters  written  by  plaintiff  to  defendants   to   the  effect 
that  plaintiff  had  turned  over   the  account  to   its  attorney  and 
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that  defendants  should    take  the  matter  up  with  plaintiff *i  Chicago 
attorney.      In   plaintiff '«   last  letter  plaintiff   stated   that   defend- 
ants wight  be  able  to  arrange  a  settlement   "by  paying  the  balance 
due  plus  our   attorney'*   fees  and    expenses   as  provided  by  our 

contract."     Six  days  after   the  plaintiff  had  returned   toe  last 
money  order   to    the  defendants  it   coi&aienced  %ha  ©resent  replevin 
action. 

One  of  the   conditions  on  the  back  of  the  written  order 
and  which  we  hare  above  quoted,   was   that  if  the  monthly  -a agents 
were  not  made  when  due,   the  seller  (.Burns  Maehiaejry  Co.)  Baight  de- 
clare all   of  the   rttttaihlBg  installments  due   and  payable,   whereupon 
the  buyer  (the  defendants)    agreed  to  pay  the  entire  balance  or  re- 
turn the  property  to   the   seller,      there  is  no  evidence  tftat   the 
seller  or   its  assignee  ^&de  »ay  demand  for  all   of  the  remaining 
payments  but  demanded  only  the  payments  which  if-ra  overdue,  oassely, 
the  payments  due  in  I'ovessber   ana1   Peeesber.        According  to  this  con- 
dition, before  defendants'   rights  eould  be  t*nalas*t»d,   the  seller 
isust  declare  all   the  regaining  payments  due  and   in  case  the  bal- 
ance were  not     .aid,    the  def en-Santswould   be  required,    under   the   con- 
ditions,  to  voluntarily  return  the  property  t©  the   seller,   or, 
failing  to  do   so,   tee  liable  for  expenses  the  seller  might  incur. 
£  either  the   seller  nor  its  assignee,    the  plaintiff,    complied  with 
the  teriaa  of   this   condition,   and   therefore   oluintiff  had  no  right 
to   take  possession  of  the  property. 

Moreover,   under   the  law,   it  is  usually  necessary  for 
plaintiff,    before  bringing'   AS   action  of  replevin,   to  desaand  poss- 
ession of  the  property  where  the  defendant   eoaee   into  possession 
of  it  rightfully,   but   this   daii.and.  is  not  necessary  stoere  it   appears 
that  a  demand  would  have  been  unavailing,     Kf  e ._&  _Chapell.. . Go ,   vA 
Penn.   Co.,   291   111.    848;   *at*l  Bond  &  Investment   Co.    v.    Zakos, 
230  111.   App.    608;    Chicago  K.    I.    &  ?ac.   B.    Co.   v,   >orth  lmW,0.B.    Ce 
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S44   111.  App.    523.     la  the  ia stent   c&ao  pi»uctiff  a&4«  no  dasiaad  for 
pesseeef.ion  olthoucjh  it   teat  ends  to  the  contrary,     in*  widen  ce   »uov» 
that  counsel  for  plaintiff  called  at  defendants*  plafti  if  business 
sxH   stated;      "I   represented    tne   Sauth  iend  Lathe  ft'orks;   that  thers 
was  a  default  in   its  payments  im&   I  dropeed  out  hairs  t@  se«  if  I 
can  get  those  payments  up  t©  date;"   that  the  scan  he  was  talking  to 
was  merely  a  working  man  at  the  place  ©f  bastaaaaj    and  there  is 
further  evidence   I©   the  effect   that  en  two  or   three  ether  nee&sioas 
a  representative  of  plaintiff  called  at  defendants'  pl&ee  of  feu si* 
aess  and  def  ^n-Sants*   factory  fas   elosed.     the  defendants  haw  lag 
c©me  into  poseeesion  of  the   turning  lathe  rightfully,   it  was  neces- 
sary,  under  the  l*w,    that    .  '     Latifi'        -e  a  demand  as  a  prerequisite 
to   the  jsalatennnae  of   this   suit.      If  a  &#®»ai  had  'been  ss&de,   de- 
fendants eight  haxr«  takea  advantage  ©f  the    s&a&itittM   nrinted   on 
the  hac¥  of  the   contract   ad  ©aid  the  re&aiaiag   installments,   ©r 
returned  the  lath®. 

for   the  tv©   reasons  stated,   the  l&agaaaf  of  the 
hunieipal   court  of  Chicago  is  reversed   sad  the  cau.ee  reloaded* 

KEV:-;KSSD  ajsb  kkssasseb. 

koSurely  and  fcatchett,    $3* ,    concur. 
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FJSTKR  Al&ATO, 

Defendant   in  .-rrcr, 

vs. 


H.    W.    SLfeORl  &  60.,    ft  Corporation , 
Plaintiff  In  fcrroar. 


Plaintiff  brought   an  action  of  assumpsit   aKatnet   the 
defendant   to   recover  MNBUffft  whion  h®  had  paid   to   the  def  <?#■<*«&  t   en 
account  of  the  purchase  oriee  of  two   lots  and  predicates  bit  ris;ht 
to   recover  on   the  ground   that  ti&e  »tt3pja©rt«d  written  contract  en* 
tared  into  by  the  pttrtlftg  i'or  fcag   *$&«  and  purchase  of  the  lots  was 
void,    *for  want  »f  a  vendor."      The   ease  was    triad  by   the   court  wit;'-;- 
out  a  jury,    the  court   sustained  plaintiff 'a  #©i&  testis®  and  th«re  was 
a  finding  and  ladgsneat  in  plaintiff1*  flavor  i'or  #493fi>,HO,   and  the 
dafendsnt  appeals. 

Plaintiff   offered  in   evidence    ih«   eotttSf&ct   entered 
Into  between  the  parties  whloft  he  contended  ^as  void.      It  is  be* 
tween   *i£la»or«*»  *  eat  oh  ester  ii  salty  Trust,   of  which  The  Wtvmim 
Trust  and   Savings  Bank  is  Taunt**,   as  ©art*  of   the  first  part  »■*• 
and  Peter  Armat©   »••   as  p&rt,v  or  te-:   second   part,"  and  toy  its  ter  s 
Arasat©  agreee   to  buy  am*   the  lil&ore  '»'«»t«nesier  &**alty   frust  agrees 
to  .sell,    two  lots  for  $?8#0,      lae  contract  is   feigned   "alffl.ore'a 
Westchester  Realty  irust,   of  *a£eh  En*  ?«r«ttas  Irust  and  Savings 
Bank  is   trustee,     ly  S«  W.  Elmore,  l£nma$«r»     V«tw  Aruato   (£«&!)  •" 

Among  otner  evidence  fen*  Anfendsme  offered  a  written 
document  tended  a  T&SilJ  J&UUB&B&  •   aiders'*    I  -ess.  Chester  realty 
Irust.*     it  is  dated  vofcakr  1,   192©,   sad  recites  trait  it  is  en- 
tered  into  between   #111  i  sua  St   Tank***!   Barry  L,   Drake  and  Charles 
I*.   Hough,   who   are-  d«si*,nated   as   fch*  beneficiaries,    the  Foreman 
Trust   and   Savings  Bank,    in*   ^rustse,    and  iiew-ird  *.    .Sim ore, manager. 
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it  is  execute  fc>    u>?   uiree  parties.     By  a  sup  l«e»ntal  agreement 
which   wc  defendant   offered,      .    S,    --Imore  and  Cej&pany,   a  corpora- 
tion, was   substituted   in   lieu  of  si  award  W.    80aer«  aa  asnsgar,      fit* 
trust   *gT#«8H»t  recites*   tn&t   conte  poraneously  with    the  execution 
©l*  it,   the  bsftefieiariet   e&usad   to   c-;    conveyed  to   the  trustee   cer- 
tain real    estate  trclu'i*  tare  lot?;  in  tpiestloaj    aa<l  it  is 
provided!   that   the   title    to    the  property  should  be  is   tne  bank  as 
trustee;    that  fljsere   Should    sell    the   iota    B»d  pay  over   the  net 
proceeds   to   the  beneficiaries  and   that  fas  cinv-nience  the   trust 
estate  should  be  designated,    "Si acre's  'S>stoiieeter  Kealty  Trust.* 
The  trust  a&reessent  and  sup^leuiental  agreement  were,   upon  object  ten 
by  plaintiff,   excluded  en   the  ground   taat  they  were   "incompetent  and 
irsaaterial." 

The  evidence  further   :;  aat   plaintiff,   fan*    ti  e 

to  time,  aade  payments  or.   account  of  the   ourehsse  price  ae  provided 
in  the  contract,   and  it   is   to   recover  I  r»f»te  of  th^se  pay- 

ments  that  he   sues. 

Plaintiff  eon  tends    that   Use  trust  »»t  ^ae  orooerly 

excluded  because  it  was   a  sealed   instrument,    m&   tup   defendant   «M 
net.  warranted,   under   (fee  is.*,    is,    introducing  f evidence  donors   the 
sealed  iBStvmeat"  to   shew   th&t  Hrtut9«  Eeagh  arid  'fae*ett  were   the 
real  vendors  if  the  property,     fs  thins*,  this  eeCEteatisn  is  nauseas' 
and   that  the   court   erred  in  excluding  the  document.     **hile  there  is 
conflict  in   the  authorities,  wt>  are  e£   the  opinion   that   the  trust 
agreement  was  sd&iscible.     ^gisgbrodt  T^Kiaor^^.  -'".ft*.   WS  111. 
*P^«   i;   ^ebeter  v.    n,e&in1&,.  173  111.    140;   &a^ch,uaas  v.  ^pviek^.   gg? 
111.   Apo.   197;  jHlgon  y.   koda^er,   Wi  Hi.   App.   S3;   Saujfr.erty;..  v. 
Hecxard.  18©   ill.    336;  Peine  v.  ^eber.   4?   111.   41;    Edwards  v. 
Dillon.   147   111.    14;   Sil— «  W.  .BjSJfHI.    IS   Hi.    ap->.    ftl?;    47   Corpus 
Juris,   o.   ©44;   Ijyg&g  v.   i>re^&n-ata^  &  ^ayin.gs  ..Jranh.    t|B«U«| 
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Court,   First   uist.,   So.    35051;   1?  Aaser.    A  lag,    iiney.   of  Law,   1st 
ed.#   p.    1002. 

In  the  £&$&£&££$&  aase,  ju^rji,   *n«r©   the   identical 
ftffftt  of  oontraet  and  tx-ust   ■i£ree&ent  were  involved,   except  a*  to 
the  nsaae  of   the  purchaser  ©f  the  lots,   the  S>eeo«d  division  of  this 
court  held   that   Tackett,    Brake   m&  ;i'ou$h  v?er©  eo-partners   Bttgftgfti 
in  business  under  the  &«&«  of  Elmore's  Westchester  he&lty  Trust, * 
and  it  was   there  held  that  the   contract  for  the  purchase  and  sale 
of  lot*  was  binding.  Certiorari    was  denied  by   the  Supress©  mil 
in   that  ease  «t   the  October  t«X»tt   1931. 

In  the  fleJ-M  case  (4?  111.    41)    it  wm  held   that  a 
sealed  contract  executed  by  m$  of  several  partners,    bat  wiiltout 
authority  under  sural,   if  &ade  for   tbe  fcoaofit  of  the  fira  and  re- 
lating to  partnership  busings--,   *%•  bi»dtia§  ©a  all  partners  if   they 
assented   to   the  mmking  of  the  aontraot   .uifl   that   such  assent  »ay  b® 
given  at    the   ii&ie  or   subsequently,    and   that   this.  assent  slight   tee 
proved  by  parol.      Eta  eawri  there  said  {pp.    44-4.5):      *Ihe  rule  is 
no*  wen   established,   that  one  partner  is  bound  by  a  deed  executed 
on  behalf  of   the  firm  by  his  eo-p artier a,   if  for  the  benefit  of 
the  fins,    axifi  in  relation  to   the  partnership  business  provided 
there  was  a  proper  parol   authority   ylven,   or  a   subsequent  ratifica- 
tion or  parol   adoption  of   the  act  by   the  efter  parties.  *  «**   that 
on*  partner  b  ight   *«SM4ttt4  a  deed  under  seal,  which  will  be  bind- 
ing on  ths  other,   if  tee  has  foreknow!  ed&a,  or  sufcaenuantly  ratifies 
It,   and   this  m-ay  be  proved  by   osrlss   s»d   cire.;»i*tancee,   or  by  his 
verbal   declarations  -and  admissions.  * 

in   the  Bdward s^caso   (147  lil.    14),    the   rule   announced 
in  the  jPejlne  ease  It  adhered   to.      I*   that  case  a  written  document 
was  signed   "Levi  Dillon  &.  mns,    {Steal)*  and  the  defendant  sought  to 
afoew  that   there  were   four  partners  Sfea   ooncti  tatted   the  firm  of  Levi 
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Dillon  &.  i-Qi  &   mA   the  court  a*ld   taint  oight  be  done  by  oral  tes- 
timony.     i:iie  court    *a.u   (p.    19);      egm  It   is  urged  by  appellant 

that   the   oeurt   f?*e<t   1*5   ftllowittg   the   .',  .  ;.   to   introduce,   over 

plftintifl'  *•  objection,   oral   proof  of  tae   par -,,ner ship,   upon   the 
alleged  ground  fcfeat    the  contract   suad  011  was  una**  «eal,    a&d  that 
Levi  Billon  feat  fio   oower   to   si,:r«   a  se&led  instrument   for   the   fine, 
and  that,   therefore,   under  the  las  th>:--  aigiiature  w&»&   that  of  .Levi 
Dillon   j*l erne,    and   that  he  aloes  was  liable,*     i'he  court  then  tali 
thie  *ae  the  rule  at  common  law  tout   that    the  harshness  of  tht* 
rule  had  been  tgftdified  by  American  court®  wfcteh  teald    that  (20) 
•where  an  express  or  i&plisd  authority  or  eonlixmation  c-mld  be 
justly  established  not  B«4*r  seal,  whttk**  it  be  verbal  or  in 
writing,   or   cireu&stsmtiai,*- ■•»     the   -.'rior  assent  or   subsequent 
ratification  ifeay  not  only  be   fey  parol© ,  but  ssay  be  i«.:>ii©d  from 
declarations,   or  frost  acta  aed   circumstances. * 

In  the  D^ugher^y.  case,  1S9   ill.   239,    the  court  ©aid, 
(o.   246}:        "In  action®  against   the  vhu&hofu  ©f  a  fira   ©n  instru- 
ment* signed  by  the  firs  nsoaa,   parol   evidence  to   show  who  are   the 
eereons  eernpstting  the  firt^  is  al^ayt  admissible,   and  in  nowise 
controverts   the   rule  that  parol   evidence  is   in--*i   i/-Sbl©  to   con- 
tradict, vary  or  altg>r  *  written   ii.st  raiment.      Ihe  firs*  n^me  1b   such 
as  the  co-partners  isltcese  to  a&erpt.     It  say  disclose  the  ilsanes  of 
nil    the  partners  or  of  none  ©f   them,   or   the  awe  of  but   one  of 
them  may  be  used   as   the   firm  nas.e.      (17  A»er.   ft  B&g,    ;?.noy.    of  Law, 
914).      Where   a  written   UkftttfOM&t   bAMPfl   the  nma  of  but   on«?  person, 
presumably  it  is?  the  u&&ert&fei&$  of   that  person;   but  it  is  oe^o®- 
tent  to   establish  by  ear el  pitef   that   th«   contract  is  that  of  the 
co-partnership  sued    kfc*1    th«  firs   entered  into    the  contrast  in    the 
&««>  and   style  of  the  Individual.  * 

Under  the  holding  in  the,  w^j  t-si.rodt   c»ee,    suprjji.   we 


- 

■     . 

-  •  '    • 

■■  '    . ' 

.'        .        . 

•. .    .  | 

:  |  .  -■.■■•■ 

I 

EM  ■      I 

HfSM 

■ 

■  ■*   ** 

.       : 

tami 

ttma 


s 

hold   Hurt  tho   contract   entered   into    ta%veeu   taa  par  lias  la   ta*   in- 
■taut   c&»«   is  not   raid   S'sr   th.a    Las&   ©f   a  vajador,    bttt    thai   it   i» 
vail?-;   *nd  fetediag,   im&  %h$  wwr%  «rr©4  i*4  «jceiuditj&  tft«  trust 
miwmt  oi*f  «*■«(!  oti  beuaiJ'  of   «-jc  stefga&ant. 

The  Jti4j9Mnt  o J    tii*?  liuparior  a&urt  ef  cook  county 
ie  r<sver3«d  said   feft«  eauao  rei&auded. 

WpBHTOlj   «n«S    V^tdiett  ,    J3,  ,    ecftcur. 
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mum, 

Dsf  en  .1  &;,  ts  i  a   irro  r  , 

} 

Plaintiff   irs  iirror.  ) 
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We  have   this  say   rUea*   su  opinion  la   oam  £0.   39273, 
Pster  Annate,  Defendant.  In  ,;rror,  vr„   a.  W,   iiKaore  fl   Go.,   a  Cay* 
porstlon.  Plaintiff  in   'irrc-r,  «he?e   fch?    nature  of  the  auit,    the 
•▼iaer.ee,   and!  all  fsiota  aai  -..ir a  i«a*  involved  ax«  the  easse 

and  ^here   the  s«ae  brief a  fca  fiiwd,   the  only  -.iif  foresee 

■being  tfee  naa&o  of   Ilia  nari      laintiff   aa<5    the  amounts  involved. 
>*er  the  reasons   Ihwrtio   Btated,    fcha  juri^yaent  ©J    the  Superior 
court  of  Cook  co..;.nty  is  ravaraedi   an$   the  eauee 

T£R88®  ASSD  : 


ieSurely  and  iatoftatt,   JJ, ,    concur. 
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COOK  CvUKT* 


ROSS  BSILIH,   individually  and 
as  executrix  of  the  estate  of 

Louis  Sell in,  deceased,  I   ro  O&PMRIOR   GGUHT, 

defend &nt   is    -."rr©r» 

KK83M  i  JSAf©,   Inc.,  a  corporation, 

Plaintiff  in     rror.  }  ■<-•£!•    \J  tfc  O 

mb»  aramcs  Ec.i.    ££  .  it.  i      m    ..  uucas  ®f  ths  mm?* 

-laintiff  Or   ught  an  action  of  tregpase  on   the  case  on 
practises  to  recover  moneys  pn.lt,  unotr   two  contract©  for  the  pur- 
chase of  real  eets-te.       The   cause  case  on   tm   t.rial  without  a  4«ry. 
The   issues  -sere   found   for   piaiatiff   nm:  immf$&l&  were  aaaeaeed  at 
£9513.04  and  Judgment  ^Rfi  entered  en  the  finding.     I^fendaat  seeks 
a  reversal. 

Plaintiff  offered   in  eYideatfe  the  contract®  of  purchase 
«hieh  she  contended  we**  void   as  providing  for  no  vendor.     They 
are  hetveen.     ".Seven  shire  r-smor    Realty  Trust,  of  which  Chicago  Title 
and  trust  "oiepaay  is  Trustee,  as  party  ut   the  first  part,  and  Louis 
Beilin  and  £osa  Beilin,   ,~s  parties  of   the   second  part."     By  the 
terse  the  parties  of  the  second  part  ^gr^d  to  feuy  certain  let©  ia 
Kroaa  A  Sato's  3  even  shire  Manes'  -  utidivision*        The  contracts  are 
signed  J     "Devonshire  Saaear  Kealfcy  x'rust,  of  which  Chicago  Title 
aa<?  Trust  Company  is  Trustee,  By  -laude  0.  Phillips,  Aset*  Manager 
First  Party  Louis  iSellla  t&BAL)  Rose  3eliia  (88al»)     ©cond   Party.8 
Plain  tiff 'a  theory  Is  that   the  agreement©  purportiag  to 
he  amde  hj  the  Beiltats  «re  not  made  with  finy  living  or  artificial 
person  and  by  rease*  thereof   -ere  wholly  null  and  void  and  therefore 
•he   eas  entitles    to  recover  h<«ck  the  sscney  paid. 
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Defendants  offered  in  evidence  an  agrsseaent  MM 

declaration  of  trust  d©<:d  d&tod  October  1,  IMS,  between  Xdith 

rockefeller  HeCoraick,   BAwla  S,  Krenn  and  Edward  A*  2>ato.     Tnis 
a 

organlaeii/trust   to  be  known  a»  the  Sdith  Rockefeller  KeCoraiek 
trust*  designating  a'ciia  iloekc  feller  McOoralfiki  Sdwin  &«  Xremi 
and  £award      •  2ato»  a*  Trustees,   to  engage  in  business  of  all 
kinds.     iv«?fendant  also   introduced  evldettd*  to  the  effect  that 

the  trustee©  of  the  .Edith  Ko©kef«U«r  ^©C^r«ick  Trust  had  purchased 
tracts  of  land,  of  *hich  62m    lots  in  i.ucatloa  were  a  part*  which 
had  been  conveyee   to  8dwa*S  A.,  ^ato»   Hi    trustee,   for  the  use  and 
benefit  of  the  trust  end  by  hi*  conveyed  to  the  Chicago  title  & 
Trust    .'osapany,  a©  Trustee.     Pefeadaat  also  offered  a  trust  «gree« 
aent  dated  June  2#  1926,  »«rt*e*n  Mi%h  Rockefeller  MeCoralekt  IIMi 
X-.  larenn  and  lidw&rts  A*  i=«,to*  &»  fractals  of  and  under  the  Sdlth 
Rockefeller  ^eCor&ick  Trust,  and  the  Chicago  Title  &  trust   Co»p**ay» 
a  corporation,  sb  Trustee,  and  Sdaaswi    •-.  8aM»,  &ana&vr,  and  Claude 
C,  Phillip®,   .-.e&lstant  Manager,       This  doeueient  recited  that  the 
tract  of  land  h.v    been  conveyed    to   the  parties  of  the  second  part* 
as  trustees*   in  orc;>?    to  facilitate;  its  sale*       It  Is  also  provided 
that  the   trust  estate  ahould  be  known  aa  ievoafthire  Manor  Kealty 
trust  and   the  manager  was  given  exclusive   right  to  manage  and   control 
it  for   the  purpose  of  disposing  of  it  J  &lm  $$!&$  contracts  of  sole 
should  be  executed    in  the  name  of  the  &tf9aMitt¥*  *a»or  Realty  trust. 
£efend&nt  also  offered   the  ap.po.intaent  by  Mr.  I&ts*  a©  Manager,  and 
the  Trustee®  of  the  Edith  Rockefeller  koCoraick  Fvwtt*   of  iiremi  & 
late,   Ine.,  m  agent,  to  sell  the  property.       The  contract  of  Xrenn 
A  Date  *ith  the  KeHias  ti&fl  also  offered.     It  was  also  offered  to 
show  that  the  improvement  a  provider   for  by  these  contract©  had  been 
installed   <md  paid  for  by  the  :idith  itockefeller  MoCoraiek  Trust. 
There  was  also   evidence   that   tfeti    Chicago  Title  4  Trust  Coapaay  van 
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acting  M  Trustee   m4  held   title  at    the    time  of  the   trial  for   the 
use  and  benefit   of   the  trustees  of  the  Sdith  Rockefeller  MoCoraiok 
Trust.        M«o  two  deeds  were  offered  from  the  Chicago  Title  &  Trust 
Company  conveying  to   the  goatee,  B*8«  Beilin,   the  lots  with  t»o 

owner's  guarantee  policies  and   tendered   the   sa&e  subject  to   the 

condition  that  the  balance  of  the  purchase  price  be  paid  therefor. 

At  the  close  of  all   the  evidence  complainant  wovod  to 
strike  all   the  foregoing  evidence  offered  on  behalf  of  defendant  as 
immaterial   and  if  allowed  to   st«nd  would  tend  to  vary  the  terns  of 
a  written  agreement  under  seal.       This  action  was  allowed.     All  of 
this  evidence  was  competent  as  ten ding  to  show  that  the  vendors 
were  Edith  Rockefeller  &cGorruiok,  Edwin  3.  Krenn  and   Edward  A.   Date, 
as  Trustees  of  the  *dlth  Rockefeller  iicuorsiok  2rust. 

We  have  had  recent  occasion  to  consider  all   the  questions 
raised  in  the  briefs  before!  us.      In  ^i^st-r&dt, ,.;? .,  llicarfe  A,  *o.  f  262 
111.   Ap$.   1   (cert .1,0,1* ax|r  denied  by  the  fcapreise  Court)   wt  held  that 
the  defendant  was  entitled   to  ffsimt   its  defense  simlaar  to    that 
presented  here.     We  this  day  ?ire  handing  down  two  opinions  expressing 
our  views  to   the  saBie  effect  -  Annate  v.  Klscre  .6.  Cc,» .   number  3&S73, 
end  nusiber  35274,    this  court.     What  we  have  there  said  controls  our 
decision  in  the  Instant  case, 

¥«  hold  that   the  testimony  offered  on  beh&lf  of  def sec- 
ant was  admissible  and  that         it  was   error  to   exeluda  it.     The 
Jud<psent  is  therefore  reverend  and  the  cause  remanded. 

>KVEKSS3>  A£D  KEkAKTXRS. 

O'Connor,  F,    J.,   and  fiatchett,   J.,    concur. 
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3UPPLSMEBTAL  0PIEI05. 

Pursuant  to  stipulation  of  the  parties  the  above 
opinion  is  hereby  modified  so  that  the  Judgment  is  reversed 
without  remanding. 

REVERSED. 


W©  find  as  a  mixed  question  of  law  and  fact   that 
the  two   agreements  upon  which  this   suit   is  based,    are  the 
valid   and  binding   contracts  of   the  plaintiff  and  Louis  Beilin, 
as  purchasers,    and   three  living  persons  as  vendors,   namely, 
Edith  Rockefeller  keCormick,  Edwin  D.   Krenn   and  Edward  km   Dato 
as  Trustees  of  Edith  Rockefeller  kcGornack  Trust. 
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MARY  L3UC, 

Appellee* 

v* 

8EttM$&  Ve  BtfttfDE  ct  &1», 
Isefeneanto* 


Oa  appee.1  of  CHIC  .QC  ThU,  T 
BfHPAlT*  a  corporation, 
Receiver  far  the  l*lM  View 
BfcstO  3«nk,  &  corporation, 

Appellant. 


§om  vomers* 


m,  justice  u*m^m  m&iv.m;.,i,  tm  oi»wi«  of  <ras  u>u;.t. 


Complainant  filed  her  bill  asking  for   ftfea  return  of 
$20,000  and  a  110, oqo  trust  deed  and  not*',:;  --iven  by  her  for  the 
purchase  of  the  Belle  ?in«  Apartments »  loe*it«C  afc  456-460  B&lmont 
avenue,   Chicago.       -"-u'bsequently,  one  of   the  defendants,  Lake  View 
^3ta&e  Sank,   beeem*  insolvent  and   the  Gltlfagft   ;\rust  Coaspany  was 
appointed   receiver.        i'he   MSRitf  *ae  referred  to  a  master  «ho  took 
evidence  and   filed  hir.  resort  recommend  in;;   that  complainant  toe 
granted   the  relief  nought,       "his  wae  confirmee  toy  the  court  and 
a  decree-  entered  accordingly*       The  CkieagO    ?ruat  Company,   as 
receiver  rank*  appeals!. 

Creorg©      «    .-.•.abe,   the    "irst  named  defendant,  died  after 
suit  Witf  started  end  hie  executors  wwe  EUbssitmted  0s  parties 
defendant • 

The  gist  of  complainant *£  feill  to  Hfefet  so*  was  aisled 
into  buyin     the  Bulls   .  ine  afortmOBts  to  her  hurt  toy  the  defendant, 
KcCatoe,  president  of  the  lake  fin    &***•  Bank,  aad  certain  of  ite 
officers  «ith  ^ho®  thwrc   eao  a  fiduciary  relationship,  whereby  she 
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depended  upon  their  represents  tioae  *hich  <mbae<;  neatly  proved 
to  o»  contrary  to  the  facte.     The  bill  alleges,  as  grouadE  for 
the  relief   sought i   {1}   tttJkt   coaplalaaat  was  aisled   late  paying 
$125,000  for  the  $ell«  ItM  ^fartaeate  «hieh  were  worth  some 
|SC»vOO  less   than   this  aaouat  $    [$)   tarns  (sefendaats  falsely 
represented  Ifeat   there  was  a  15  yeas  lease  of  the  prsaiees  at 
a  rental  of  I&89Q  a  monihj    (3)    &&;  .  »  HeQaee,   thea  president 

of  the  Lake  View  "tate  S&aie,  sad   the  bank  guaranteed    cosiplniaaat  aa 
ineosse  of  $2  SO  a  month  aelj    (4)  that  defendant  Kedaa*  without 
authority  fro©  complaisant   had    included   in  the  warrrtfity  doe*!  whereby 
she  acquired   title  a  clause  sesuaiag  ft  mortgage  Of      •  ■ »    HS,     hioh 
was  then  a  lien  oa  the  property;   (5)  a  fiduciary  relationship  sub- 
sisted at  the  time  of  the  transaction   in  cpsstien  Between  complaiBaat 
aad   these  defendants* 

The  fast*  touching  this   last  point  are  that  MeCabe  had 
been  for  amiy  years  more  or  l.eai  intimate   *ish  J'aaes  B«  o'3oyle, 
the  father  of  complainant,       last  h©«   la t 'lasts  is  not  clearly 
disclosed.     In  "epteaber,  lv!9t   complainant  erne  declared  mentally 
incompetent  sad  her  father  sad  MeUafee  sere  appelated  conservators 
of  her  estate* 

la  July,  X9M9  soils  cemplaiaant  was  still  under  the 
coaserrstorehip  of  *se£«be»   aes  father  executed  his  last  will  and 
testament,   in  ^hieh  the  Lake  fiew    state  lama*  0eorge  f,  fttfan* 
mad   J&B*g  ?.   ■;' 'Beyle  were  appelated   executors  and   trustees.     '11 
of  his  property,  valued   at  approximately  |15C,OQO,  was  left  to 
said  executors  as  trustee  g.~      the  beneficiaries  «er©  a  sister* 
who  was  given  certain  monthly  aXlewsaeee  curing  her  life,  and 
the  testator's  three  dhil^ren,  of  vrhom  complainant  eaa  oae,   sharing 
ia  the  estate  equally  except   foT  a  $88  acre  farm  la   Iowa  which  was 
left  to  complainant  alone.       T,o  distribution  was   to  bo  made  for 
ten  years  after  the  desth  of  fcfeo  teetatax*  eat**  occurred  la 
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September,  Mk»       the  Lake  View  .-state  Bank  «&•  deslgamtod  as 
depository  for  she  trust  fund©  of  the  estate.     McC-abe  ana  the  bank 

accepted   UM  appointment*  assd  $&%«£  jointly  with  James  ?.  o»Boyls 

as  trustee®  during  tha  entire  time  the  instant  transaction  occurred. 

In  November,  1922,  an  order  wan  enters   finding  that  complainamt 

was  restored    to  her  reason.     Comply  Inant  was  a  depositor  ia  the 

instant 
take  Vt*»   .'State  l&nk.     faring  the  time  of  th^/iranoaction  oho 

lived   in.  California  »ith  .Vjt  husband. 

It  is  earnestly  argued.  th»t  th#s«  prior  incidents,  baring 
terminated    in  it*?,  failed    bo  ahon-  fchi  t    fefeofft  ns  any  fiduciary 
relationship  subsisting  in  1926,   the  time  of  the  instant   transaction. 
■;-hether  or  not  i  fiduciary  relationship  exists  ordinarily  depends 
upon  a  number  if  facts  and  occurrences,  all  of   which  tend  t©  throw 
light  upon  the  question  of   the  existsa**  of  «*u«h  relationship*     fhe 
facta  Just  related  clearly  show  that  on  and   prior  to  !#$£  the  relations 
©etwees  the  parties  was  unusually  oloss*  ami    intlioate  and  tended  to 
establish  a  fiduciary  re  If  tlonship*       Can  it  he  sale   that  this  relation* 
ship  terminated   en   the  rery  day  these  prior   transactions   t#rtr,in«tsd? 
'iuoh  a  relationship  is  orse  of  faith  suti   confidence  and   is  not   con- 
trolled  by  a  tine   tmmiml     it    l»  the  result  of  many  eircunstanees  which 
may  be  near  or  remote   in  point  of  time* 

I io««d  to  the  position  of  complainant  and  as  showing 
that  she  acted  upon  her  mm  volition  on  information  obtains*  by 
herself,  defendants  point   out  that   complainant  was  fully  acquainted 
with  the  Sells   Nm  /'.p«».rtasente i  th:t   she  was   ';orn  and  reartHi   In  the 
neighborhood   mnd  ban  lived  within  tv,o  smdl  a  foalf  oloek*  of  theee 

premises  for  twenty-fife  yaw**  prior  to  the  fall  of  !#$ft|  that  she 

in 
herself  owned   the   six-flat  apartment  ouilding^-hich  she  11-redf   that 

in  $$89  ahe  sold  her  apartment  Sails i»gf  feeing  asta  eted  by  her 

attorney,  Mr.  aharles.       it   is  m»t  known  that  i-cvabe  or  any  officer 

of  the  bank  &dwised  her   in   this  scatter  or  hftH   *my  eonnoetion  sith  it* 
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In  K'dT«mb«r»  1925,   |fe«  entered    into  negotiation*   far  the  purchase 
of  the  Belle     lne  A$a  rtstenta.         ?ae  real  estate   broker,  will,  whom 
she  dealt,   tc-tlfied    th-t   he   fiarnt   lubslfcted.  to  feat*  ether  property 
farther  north ,   but   *he  expa  gftftira  to  parehatv   ft  building 

within   Um   i  reflate  neighborhood    in  which  »he  lived   *%tt*ttM  **he 
wrb  born  end   rnifted    in  tn  <.%  el strict  and  her  father  hs?*?   cursed 
property  In   there  and   she  unc^r stood  v^lus*  probably  bstte.-r  in   the 
Lake  View  district   than   in   Any    nthtr  ,?i  strict  .*  -  m;;   evi- 

dence t«m .in     ',o  ©how  that   s«m|  -th  her  husband   ex&Hsined 

the   tall*   /lne  Apnrteente   r- .  going  into  eeae  cf  the 

apartments  aa  well  &s  the  basement,   fc®l3Leir  rao»  and  back  parches* 
~:oKpl$innnt   hIsg  ft.t   t&tft  time  questioned   the  women  in  charge  of  the 
V-uil4lnt-r  regarding  it®  gross   income,  the  oaount  sf  help  required 
to  siaintsin  the  smme  and  sirr--*  Bremen  to  neeoseftfy  for  electricity, 
ga«  ®n£    telephone  service*     Complainant  it&$    .hen  read?   to  buy  the 
property  »t   $&$S*$08|  and  deposited   a  check  for  ?50,0u0  with  the 
Lake  View   Stfttft  hunk  at?  part  pmymtot  en  th«   par ©tease*     fMft  sale 
was  not  eft3s*a«s«fce*j  sad  later  the   .  -posited  #&«  rttoar*M4  to 

cosaplainsnt. 

It   is  force' -jIT  ,fo  i  »  nlMHI  explains*!  attain  be- 

came  interested   in   the   properly   in  October,   l§g£»»  the  did  not  depend 
upon  MoCabe   or  any  cf  the  gefendnnta   for  information  relative  to 
this i   thr-t  she  knew   the  character  of  the  building  ami   the  occupancy 
and   at   this   time-  »»e   r#i         .  ■  h  vfttlk  tfet  ee&i  snd   relied 

upon  her  attorney,  B*«    G&&rle&*  to  look  aaflft*  her  interests. 

It   li  difficult  to  4«%«*wfta«  *.ith  certainty  whether  or 
not  complainant   in   the   fall  of  19- "6  i  ,9  relying  upon  intern*  t  Ion 
to  be  furnished  her  by  RfSftJM  ana    the-  bank  or  whether  Bh»«w  moved 
towards  the   pure  he  ee  of  the  property  by  th«   information  acquired  by 
heroelf  sud  whether  or  not  her   conclusion  to  buy  in  19ad  Oftfl  simply 
&  continuation  of  her  desire  fthcvn   Mm  yftft-S  before.     however,  M 
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hold   that  the  determination  «f  complainant1®  claim  preeent^d  by 
her  bill  doea  not  rest  upon  an  opinion  upon   this  point.     Vf 
eha.ll  as  runt  Hwt   the  tapster  m&   the   chancellor  were  correct  in 
holding  ft  subsisting  ficueiary  relationship  ami   shall  rest  our 
opinion  upon  the  failure  of  the  complnlnant  to  prove  her  allegations 
of  misrepresentation  villi  reference  to  the  premises. 

Prior  to  1926  the  Belle  Pine  Apartments  had  Men  owned 
by  kgn$®  )$«  W<Kl*mg1&t9  mi  her  husband  n.m   they  were  heavily  in- 
debted  to  the  Lake  Yim    -;tste  Sank.     A  building  corporation  was 
formed   fa&Xtd    the  3c lit  Pise  Sails! ing  Corporation  which  on  February 
24 1  &$£$»  acquired  title  to  the  premie*®  from  the  McLaughlins  and 
all  the  cnpitsl  stock  of  the  corporation*  except  one  altar  e#  was 
owned  by  -gnes  9*  Mclaughlin  and  her  ha»band,     In  June,  !$S6»  the 
Belle  Piao  Building  Corporation  executed   its  note  secured  by  trust 
deed  conveying  the  premises,   in  the   gm  of  440,000,  which  trust  deed 
was  subject   to  three  prior  trust  deeds  or  the  property»   securing  an 
aggregate   indebtedness  of  |ff#§©##       411  the   capital  stock  of  the 
corporation  wss  transferred   to  Catherine  6.  kcC&be   (a  <;«u^hts?r  of 
George  f«  BeCabe,  president  of  la*  bank),  0.  S«  3rangtrand   (aseietant 
cashier  of   the  bank)   tm6  Hi  chard  F»  Mickey  (an  ei&yloyee  of  the  bank)* 
nn<$   these  bank  officials  were  elected  directors  of  the  building  cor- 
poration*    Theee  shares  of  stock  in  the   tomildi»|  corporation  were 
hole  by  the  bank  ae  collateral  security  for  the  payment  of  a  note 
of   the  Mclaughlins*       At  the   eass©  ti»«  a  written  agreement  was 
entered   into  between  the  McLaughlins  &w®  frtmk  3*    <*lo«neli,  a  real 
estate  tsrokEr,   tfcai   in  the  event  of  a  sale   of   the  premises  the  net 
proceeds  should   i>e  applied  en  the  indcbtessneBs  of   the  McLaughlins 
to  the  Lski  View     tate  Bank. 

In  October,  1926,  0ranstrsnd»   the  assistant  cashier  of 
the  bank, ''van  in  Lo®  Angeles  and  had  an  interview  with  complainant* 
Mr.  Lerk  testified  th,  t  (hranstraad   took  Inn  initative  and  said  he 
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wanted   to  •#«   eoMpl&ianftt  mi  called   033  her.     There   la  none 
dispute  as   to  just  vast  mis  said.         Complainant*®  vsrstoa  of 
Hi  IMWfitM'liM   ta  that  8  rand  at  rand   @<»id   that   MM  property  paid 
111 #000  a  ycp.r  nae*   that,   it   would   be  financed  by  the   is&nk  in  such 
a  way  as  to  gfcsn  complainant   $&SG  a  month  to  live  on;    th?it   there 
*M  a  U  year  least  of  the  premises.     Complainant  »&id  she  could 
not  anno  &  Cfjsh  payment  of  more   than  $g    ,   S*  nad  Oraa strand  promised 
to  find   out   from  the  bank  or  mccafee  vhsihn*  or  not  $10,000  sawre 
could  be  a4l«ft§ai  to  her.       Upoa  Oranstrand ♦ s  return  fee  3fe&om§t  he 
sent  *  «?ire  to  complainant   ia%«4y$a$  whether  she  *euld  make   the 
offer  as  tuggsstes  nag   that  tt*s€&s«   satd,   the  matter  should  not  he 
delayed.     Oo-;plain*nt  replied   by  telegram  to  McCabe  author  1  King  an 
offer  of  ?11S,CCC'  ^xKxU^xmfckxwaut  sad  requiting,  an  itemised   state- 
meat   of  all  expense  s»l  all  about  tthe  leaee,   taxes  ane    interest, 
O'Ponnell   testified   that   he   suhnitted   this  offer  to  Mrs.  Isughlla 
who  refused »   Insist  tug  on  ho:  prise  of  I125»C>00.     MeC&be  then 
telegraphed    that   the  property  could  not  be  bought  for  lea*  than. 
£l&5»000  and   recommended  it  as  s  fine  propoaitiontane  undertaking 
to  flaanee  it   00  an  to  leave  Ma^nlatannt  |SSO  a  month  froa  the 
property.       On  F»ev«mb*>r  5th  McCabe  again  wired »  giving  a  mere 
detailed   statement  as  to  the  property f  l#«*tes»  etc.      -saeng  other 
things,   thie   rsther  lengthy  tele^rsm  contained   the   statement   that 
the  property  warn  rentec   for  *f ifteen  thousand  Sash  year  for  thirteen 
years  payable  ttmk  Month  tenant  W*«i  furniture     Mrs,  Sle&son  con- 
siders good  tenant"  and  also  statllftg   that   "this  deal  would  leave 
you  two  hundred  fifty  per  month. *       in  r«ply*  complainant  ?jrote 
encloginjT  a  crsft  for  fg$v$6@«     Prior  to  the  receipt  of  this  letter 
McCaho  telephone-   to    .lbert  SU  Charles,  complainant's  attorney*  ^ho 
had  represented   complainant   in  4  he  sajM  of  her  own  property  in  1925, 
saying;  tarn*   the  Belle  ?ine  Building  Is  *'»  wonderful  buy  for  Br®, 
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Lerk.      I   riQWHiAA  her  te  buy  It.      I  va&t  you   to  wire  her  reco»- 
Bending  it."     Be  further  stated  if  she  teougfet   it   ana  «*«&«  have 
£250  net  a  month  and   that  he  would  finance   the  proposition  for 
her.     Charlas  wired  complainant;     "Ifcr,  fte&eee  reeoucenda  highly 
your  purchasing  Belmont  avenue  property. *     Under,  date  of  JHovesaber 
B,   19»6,    complainant  srrote   te   >,  eCalle  enclosing  $30,000,    the 
amount   required   for   iepesit,   also    that   she   had  wired  I  r.    Charles 
to  look  over  all  a^sera.      Sna  said:      "I  shb  trusting  to  you,  &r. 
JieCebe,  to  see  If  tfcare  1«  any  roeci&i  aeeeasBactt  en  the  street 
aa  the  way  I  unpens  tar*-!  it   is   clear."     fche  also  requested  that  a 
#90,000  mortgage  for   seven  year©  should  fee  &a&e  and  "don't  let 
Mr,   Charles  4 el sy   it   too  long."     She  thanked.  Iff.  McCabe  and  Ut. 
Granatrand  "for  your  personal  integrant8  and  reo/uested  that  the 
premises   should  be   conveyed   to  h.w,      lb©   sal??  W&»  finally  consum- 
mated by  deed  dated  .Deo  amber  16,   19 So,   *and  recorded  .December  30, 
The  deed  recited  a  consideration  of  el>&a»&6G, 

She  first  point  alleged  fey  cor,  oi  sin  ant  is   that  the 
apartment  a  were  worth  some  y;vj,000  less  than  the  cone  id  oration  - 
$125,000  «  milch   she  was  aisled  into  paying,  fey  defendants.      Ihie 
allegation  was  not   ere/ren.      A  ansae**'  of  r*?al   estate  experts  tes- 
tified that  the  fair  cash  market  value  of  this  property  at  this 
time  ^aa  from  $13U,c.oo  to  $199,000.     Cesspiainaat  produced  eit- 
necsee  who  placed    the  value   st  mueo  less.      The  master   reported 

that  the  araaaadaranaa  of  the  evidence  aa  te  the  value  af  the 

premises  was  with  defendant®  and  found   that   its  fair  market  value 

in  the  Fall  of  l#Sf  was  il33$tQ@@.     ©esiplainant  filed  objections  to 

this  part  of  the  abater's   report,   which  were  overruled   and  lata* 

stood   as   exceptions  before   the    chancellor   aftt   again   overruled  and 

the  report  of  the  muster. 
the  deeree  confirmed/    Si  cross-errors  are  assigned   in   this  court 

The  defens-e   that  the  premie**  vatf  worth  fully,   if  not  fcore  tfeaa, 

the  amount  co&munle&ted  by  &«&&**  to   soss|»l  ainant   mi  wMah   she  paid 
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was  amply  proven. 

Th«  only  other  important  alleged  ifiisrepreaentation 

is  with  reference  to   the  lease  ©r   the  premises.     aeOatee's  telegraa 

contained  th«  following  information  regarding  this: 

*Five  thousand  paid  on  lease  **  rent  is  fifteen   thousand 
each  yea*  for  thirteen  years  payable-  each  month  tenant 
owns  furniture       ire,   Oleason   considered  good  tenant. tt 

And  also   the  ats-tewent:      "this  deal  would   leare  you  two  hundred 
fifty  per  month.*     It  ie  not   disputed   that  at   fifcte  tine  this  tele- 
gram wae   sent   there  was  on  record  an  instrument  purporting  to  he 
a  lease   to  Xlt,    (ile&son   covering   tfta  pre&ises   for  &  ter.%  ef  *•«#* 
ending  September  29,  1939.     Selt&ex   1b  it    ii«$ttt«6  that  there  ^as 
a  #5,000  deposit  as   security.     Mrs.   ule&son  occupied   the  premises 
under  this  lease  and  paid   tfte  specified  rent  -   31K50  per  jaonth  • 
until   June,   1927,   wftieh  was  turned  over   to    e-o^pl&inant   lee©  expenses. 
fhe  theory  of  complainant  was    I'nskt   the  lease  to  Mr*.   Gleasett  was  not 
▼alid  at  this  time,    sad   fc&a  master   and   chancellor  so  foufed.      *©  de- 
termine the  correctness  of  tfcie  conclusion,    it  in  necessary  to    ex- 
amine with   some  particularity  the  leasee. 

March  14,  1924,   agnes  a.  McLaughlin  owned   the  apart- 
ments in  her  own  nam*  and  on  this  date  made  a  lease  to  Lillian  Law 
and  Ida  iiandelman,    for  a  term  of  15  ye:.*rs,   expiring  September  30, 
1939,   at   a  rental   of  #1250  a  month,   and  a  deposit  of  |5,Q  0  as 
security  was  made,      the  leasees   took  possession  under  the  lease, 
hut  shortly  thereafter  ;.:.re.  il  an  del  man  assigned  her  interest  to 
Minnie  Kl?-.wans.      February  24,   1525,  fere,  &eLaugialin   conveyed  the 
property  to    the  Belie  Fine  Building  Corporation  by  warr^Uity  deed. 
April   22,  1935,  &re.  Llawans  and  irs.  Lew  assigned  to  Albert  C. 
Lewis,   who,   in  turn,    assigned   to   Led  S,    -©ruiington.      In   each  of 
these  cases  fcrs.  &eLaug.;;lin  purported    to  accept   the  assise*,  and   to 
release  the  assignors.     2»o   consent  or   r<?l*?aa«  wae   signed  hy  the 
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corporation,      ^ortuln^ton  relinquished  possession  of   the  pre&isee 

and  krs.   Llawans  t^sfeli'i.*^   that  Uy».  EeLaugnlin   "stuped  into   the 
place, *  although  there  is  no   showing  that   she  terminated  the  or- 
iginal lease.     Mrs.   isLlswana  then  resumed  possession  with     the 
consent   of  Mrs.   McLaughlin.     Ura,   £law&ng   testified    Hurt  she  was 
reinstated  by  Mrs.  McLaughlin   and   fc&*t  her  attorneys  had   the  re- 
instating "paper."     Shortly  aft**  this  ttianle  i-awwunE  sad  Lillian 
Lew  made  a  1-  aee  to  Odile   I.   01  ©aeon  for  u.  tens  beginning  veiober 
1,   19::?6,   and   ending  Sept  saber  2® ,  1939,    at   fc&s  original  rental  of 
$1250  a  scnth.     kre.   G  leas  on   continued   to  occupy  the  premises  and 
paid   the  rent   called   lor   by   th*  lease  until   June,   19517.     So  tenant 
or  sub-tenant  under  the  leas®  or  sublease  hag  ever  denied  any  ob- 
ligation under  the  leas*. 

It   should  be  noted  that   the  alleged  releases  given  to 
Mrs.    Klswane,  Mrs.   Lew  ac-5  Leieis  by  *rs,   fcoLaug^lin  *f«re  by  the 
latter  individually  at    time    time   gfcetj    |&«    tide    ??&»   in    the  Belle 
^ine  Building  Core-oration.     there  is  no   eviaases.  that  the  deed  to 
the  Coroeration   contained   any  reservation  of  the  rents.      If  th»re 
is  no  reservation,   the  warranty  deed  conveys  the  lessor's   interest 
in  mn  unexpired  Lease.     L'lxon  v.  ,ftisos  11  s.   ^9  111.    372;   tjis,s$»>orer  v. 
kcDa^le.1,.    239    111.    App.    3SO;   jsaytjjfi.s  v..  .&orth*r.n>i  .iruat.  „yQiAf   169   111. 
113,      If  ifere,   ifccLaughlin  aad  no  po^ex  to  release  &*»,   Klawans  and 
lira.   Lew,   they  regained  bound  by   tae  obligations  of  the  lease  and 
oould  not  escape   such  obligations  by  asslgatag   their  term,  and  upon 
going  back  into  possession  after   tho-ir  assignee  relinquianed  poss- 
ession they  could  give  a  valid  sublease  to  Lrs.   Gleaaon  for  a  |«Ni 
Virtually  the  sasse  *«®   the  original   lease,      Jfuxther^ora,    there  was 
sufficient  evidence  to  shew  there  <sas  an  oral  recognition  of  the 
existence  of  th#  lease.      Qth**r   considerations  isi&ht  be  mentioned 
leading   to   th<?   conclusion  that  isrs.   Gle&sen  was  legally   bound  under 
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her  lease  and  trat   the  state&ent  of  fcoCabc  regarding  the  lease  was 
true. 

It   should  be   suggested  farts**    that   apparently  i-cCabe 
was  a  lawman  and  in  good   faith  might   conclude  fro©   the  reoord  of 
the  lease  to  fers.   ftieaaon  that  it  wag  a  valid,  binding  obligation. 
The   statement  in  hie   tele-grass  that  ISrs.   ultuisen  was  considered  a 
god  tenant  was  merely  a  report  &e  tc  her  standing  wnieh  waa  justi- 
fied fro£i  the  fact   that   she  h ad  been  paying  the  rents-   called  for 
by  the  lease, 

$ven  if  the  validity  of  the  lease  sight  be  open  to 
doubt  which  could  only  b*  flstars ined  by  a  lawsuit,  yat  we  do  not 
find  that  th«  record   shows   that   the  represent-at ion  of  ;-;eCabe     Ith 
reference  to  it,   even  if  baaad  upon  a  Kietase  of  law,  was  the  tanta 
of  complainant  subsequently  losing  the  property.      After   the  deal  was 
closed  the  bank  continued  t©  manage  the  property  omd  the  complainant 
continued  to   receive  her  rents  and  h«r  monthly  remittance  of  ;$28Q 
net  until   June,  1927.      In  July  MeCabe  wrote  her  a  letter  with  ref- 
erence to   the  rental   situation,   saying   fehat  **ae  bottom  has  dropped 
out  of  the  furnished  rooa  and  apartment  business  *   and  advising  oom- 
plaiCMjit  to   consider  a  reduction  in  rental.     Later  iiv,    Charles  was 
in forr  «d  that  an  arrangement  was  made  for  a  meet  irig  to  fee.  held  with 
the  leefssss  of  the  Belle  Pine  Ap^aWents  and  invited  him,   as  com- 
plainant's  representative,   t©   attend.     Mr.    Charles  did   sc.     In  August 
complainant   sent  s  tf  leg  rats  to  mc6a*«  saying  that  she  had  not  heard 
frost  Charlee  regarding  the  deal   and  was  waiting  for   the  July  and 
August  rents.      In   September   she   returned   to   Ohio  ago   and  lived  in    the 
apjartaents  for   a  time.     In  October  aamalalaaBt   tendered  to   the  oash- 
ier  of  the  bank  «i  to  Catherine  acCabe,   an   employee  of  the  bank, 
thus  lease  of  the  Belie  Fine  and   KB    o»»ig»KS»t   thereof  and   a  ouit-eiaii 
deed  signed  by  complainant   sad  »•»  husband,    and  *uked   for   the  re- 
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turn  of  the  |SO,OuO  originally  paid  by  her,  less  tiio  »uk  of  OI.gcq 
received  by  her  out  of  the  reals,     About  Veveafecr*  1927,   *  bill 

was  filed  for  a  foreclosure  by  the  holder  of  certain  bonds   secured 
by  trust  deed  and  a  decree  «fti   entered   June,  If  S3,   and  the  prsaii- 
cee  sol<l  under  decree  on   July  3g,   1933*      in  ere  «?»«  no  deficiency. 

It  was  nearly    rive  i&entha   after   the   first  default  in 
the  rent   that   eemvl&tnaitt   sought   to  reMlnd  the  trannftotion  "fey 
tendering  back  tee  property.     T;\ere  can  bn  but  iiattle  doubt  that 
the  decline  in  tee  rentals  was  because  of  changing  economic  condi- 
tions which,  of  uourse,  irer«  not  guaranteed  by  defendant*. 

The  olaiffi  that  there  w&g  a  guaranty  of  $S86  a  nonth 
net  ie  not  supported  by  the  evidence.     Th«  -mount  of  the  net  incense 
would  depend  upen  footers  eucu  as  taxes,    etc.,  over  which  defend- 
ants had  no   control.      She  aasount  ef  ■  nenta  was  aerely  a  sug- 
gestion  as  to  probabili  t,i*e.     Th«s  record  does  net  su-rport    the  Al- 
legation of  Ji.lsrepresentation  on   the   a  art  of  defei  iants  he   to   the 
lease. 

CoKplainant   eearaeetly  argues  that  tfeOabs  and    the  bank 
were  moved  to  persuade  her  to  purchase  the  -property  because  of 
the  existing  indebtedness  of  the  r-cLau^niins   to   the  b^nk,   which  a 
sale  of  the  premises  ^«uid  enable  fene  MeLaaghline  te  clear.     The 
transaction  was  of  benefit  to   the  ieoaughlins  viae  were  thus  enabled 
to  pay  off   some  of  their  obligations,    but  not    to   any   considerable 
extent.     Condensing  the   situation,   the  fccLs.ug.-a.tn  8  owed  the  bank 
before  the   sale  $&9,4C9.'     as  &  result  of   the  sale  ftgnething  over 
#15,000  was  applied  on  account  of  this  indebtedness,   but  this 
115,000   item  was  not   all   in   cash;    110,000   of  it  was   represented 
by  the  note  executed  by   complainant  which  the  bank  agreed  to   take 
ss  a  substitute  ivr  the  McLaughlin  notes.     This  $10,000  not*  was 

subject   to  preceding  obligations  of  $90, GOG, 
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The  warranty  deed  executed  by  the  aelle  I'ine  milding 
Corporation   fcc   complainant   contained   a   clause   that    the   conveyance 

was  eubj(*et   to  a  trust  deed  griven   to   secure  $$@t$&g   and  interest 
•which  the  grantee  aswi«e,  *     Complainant   asserts  that  she  did  not 
know  there  was  any  such  assuiaotion   clause  In   the  doed  and  that  it 
wti  inserted  by  &cCabe  without  her  consent.     Xbeve  1$  no  dispute 
as    to    the  aonount   of   thie    V'iret  mortgage.      It  was   in   aooordanse  with 
the  agreement  with  cojacl&inant.      the  terssa  were  fully  M%  forth  by 
&cCabe  in  his  t el eg rare  of  JSevetaber  S,   19^6,    and  the  correspondence 
Indicates   that  oo»wl&i»«nt  wae  bargaining   for  the  whole-  property, 
not  merely  far  the  equity.      If  the  encumbrance  is  deducted  from 
the  ourohaae  price,   the  grantee  beoeaei  liable  for  the  defct.     Ray 
XjJksM&U.*   51S  ***»•    *8t«      i"urth*»rf-..ore,    complainant  and  fee*  hus- 
band executed  a  s*«eoRd  ssortgage  not*  m4   trust  deed  for  $10,o&c, 
which  by  its  terns  was  Btatf*   subject   le   &&a  original   trust  deed 
dated  Koirember  15,  19 £6,    given   to   secure  $$6,0§@  and   the   "Crantore 
covenant  and.  agree  as  follows:      **    tr„  pay  all  prior   sneuiabraricee  and 
the  Interest  thereon,   at  the  time  or   tlti.ee  whets    the   same  shall  be- 
come due  and  payable.*     It  ah  ©aid  be  noted   that   the  ceaoi&iaaat  for- 
warded these  in^-trui  er.te  to  her  attorney  to  examine  before  they 
were  handed  to  Hmj  defesdaat  bank.     Cea^lainant  has  not  teen  in- 
J  a  red  by  this  provision,    00  there  T»ae  no  deficiency  judyiaent  en- 
tered against  her  is   the   foreclosure  proceedings. 

^e  conclude  that  ccvr-  tinssnfc  has  failed   to  prove  the 
allegations  of  her  bill-  o®a#e«si»g  i&iareoresent&tioae  HMatt  by  de- 
fendants which  induced  h*r  to  ^archaae  the.  •property.     Ska  decree, 
therefore,  will  be  reversed   and   the  c*use   ratsagtd4Nt  with  direct iona 
to   die  J.  as  the  til>    for  want  of  equity. 

RBYSRSftD  a»»  Bit  3  I    ncilOisO. 

O'Connor,  P.    J. ,    and  EateJaett,   J.,   concur. 
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OMU  nKIVIT,   a  minor,  by  ji&d  iirivit, 
hit   father  and  next  friend, 

Apps?!!  ee, 
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BOBDEa'S  FAKk  PRODUCTS  CO.    Of   ILLINOIS, 
a  Corporation, 

An?;;  oil -int. 
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m,    JUSTICE  fcOSCBBlY  MLXV  0fXlX4l  .  .■'■■:  . 

This  is  an  (appeal  by  ftef «?::■:; ant   froc*  &  jttdgoteRt  against 
it  for  #13,1/00   entered  upon  the  verdict  of  a  $aary  in  an  action 
seeking,  eott;penj»iition  for  perscnal  injuries   to  Jerome  Lrlvlt,   a  Minor. 

Slxe  declaration  was  fl&#tf  alleging  joint  ownership  toy 

and  joint  negligence  is  the  operation  of  a  horse  3r&wn  vehicle  of 
nine  defendants,  ttsmelf,    fixe  Borden  Co»;p&ay,   a  corporation,  Jborden 
lee  Cream  Cet&pany,   a  corporation.   The  iter  den  Sales  Company,   a 
corporation,  Borden's  Butter  &  £ggs  Cc&paay,   %  corporation,  Bor- 
den's Condensed  *ilk  8O0#a»y  of  Illinois,   a  corporation,  Borden'* 
Confectionary  &  food   Company,   a  cor--.orat.ioa,  Borden's  Bairy  Com- 
pany,  a  corporation,  Borden's  farm  Product s  Company  of  Illinois,   a 
corporation,  and  Borden's  FretiuK.  Company,    a  corporation.     All   03E» 
cept   the  defendant  i;©rden'e  ia.T&  .Products  Caaip&nj  of  Illinois 
filed  a  olea  of  non-ownership  sad  operation.      Ike  i'ar.^  Products 
Cowpomy  admitted  ownership  of  the  vehicle  in  Question  Out  denied 
joint  possession  or  operation  si"   the  s«u&«  with  the  other  del*  »»d«i»%t. 
The  case  went   to   trial   against   all    trie  defendants  nailed  and  a  verdict 
was  returned   against  ail  of  tfeMMU      A  action  for  Stew   trial  was  granted 
to  all  the  defendants  except,  the  Borden's  fans  Products  Oesips&w,  and 
thereupon  plaintiff  moved  to  diauiss  as  to  all   the  defendant e  ex- 
cept this    company,   w'uieh  was  allowed  and  judgment  was   entered 
against   the  present   defendant. 
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She  declaration  alleged  tttat  on  September  28,   1S29, 
■plaintiff  *as   struck   snd   injured  by  a  .borae  drawn  wehisls  upon  a 
publle  highway  in  Chisago;    that   t  da  *a«  e&used  by  the  negligence 
of  the  defendants  generally  and    In  leaving   the  horse  without 
securely  fastening  it   in  violation-  of  an  ordinance. 

The   accident  happened  in  an  allay  which  runs  north 
and  south  between  Lotus  avenue  on   fetie  west  and  2*9Bg  avenue  on  tiie 
east,   in  Chicago.     Plaintiff's  theory  is  that  a  horse  with  a  silk 
wagon  owned  by  defendants  ran  away  and  galloped  northward  in  the 
alley,  with  no   driver  on  the  wagon,  and  ram  over  plaintiff  who 
was  standing  on  tne  west  aid©  of  the  stilly,     ©efendasat  mi#®  the 
horse  did  not  run  away;    that  It  was  standing  still  when  -plain- 
tiff fell  frois  his  bicyele  under  the  horse's  feet* 

Plaintiff  says  SS  was  leaning  against   a  garage  on  the 
we®i   ride  of  the  alley  and   saw  a  horse  corse  running  and  "it   threw 
8>e  down."     His  aether   testified  jauch   to  the  say*©  effect,   al though 
frost  her  position  at  the  time  it  wag  highly  improbable  that   rise 
oould   eee  the,  thing®   to  which  aho  testified.     Another  wltn«ea 
testified  to  a  runaway  Mae*,  horse,   although  it   eee&s  to  be  undis- 
puted that   the  horse  of  defendant  was  a  roan.     Me  plaoee  the  horse 
when  it   stopped  at  a  point  whioh  is  contradicted  by  old   the  other 
witnesses  on  botu  sides.     Another  witness  testified  on  plaintiff's 
behalf  but  admitted  he  was  not  paying  a  great  deal  of  attention  to 
what  was  going  on;    that  he  was   ^jalnding  his  awi  business*.* 

As  opoosed  to   this,   the  testimony  of  the  driver  of 
defendant's  vagon  was   that  fea  was  headed  north;    that  he  had 
pulled  up  on  the  east   eld©  of  the  alley  and  stopped   immediately 
behind  a  BttHiMIl  jailk  wagon  M&iifei  '<■«  also   stepped;    that  he  wae 
still   on  his  -wagon  and   talking  to   the  driver  of  the  Bowman  wagon, 
who  suddenly  gse&feei  the  rig&t  front  wheel  of  defendant'©  wagon 
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an-1    the  witness  eaw  plaintiff  oa  a  bicyal*  lying  behind  his  horae'a 
hind  feet;    that  ho  took  the  child   from  this  position  and   carried 
hiss  into   th«  hrivit  apart! le&t.      She:  driver  of  the  Bo-man  wagon   cor- 
roborated this  in  ©very particular,    saying  that  *?hile  he  was  taiking 
to  defendant's  driver,   s&a  was  on  defendant's  wagon,  he  noticed   the 
horse  give  a  alight  ^erk,  latticed   down  .and  saw  the  plaintiff  on  the 
ground  near  the  front  wheal   and  grabbed  hold  of  the  right  front 
wheel   to  keer>  the  vagtn  f9«m  runr.ing  aver  his.     i'our  other  -!.-itneag*» 
gave  believable   testimony  tending  to   corroborate  d«f*nd«ni  ra  version, 
all   laying   that  there  was  no  run&w&y  horse   in  the  alley   th&t  aorn- 
Ittf. 

thila  a  court  of  review  ia  reluctant  to  set  aside  the 

vtrdict  of  &  jury,  yet,   MfetVc  after  living  consideration  to   the 

of 
variant  stories  of  the  witnesses  it   ij/the  opinion  thai  the  verdict 

ie  el early  against  the  weight  of  the  evidence,   it  is  its  duty  to 
set  it  aside  and  r«v«rse  the  Judgment.      "A  performance  of  thie  duty 
is  absolutely   seeential   fry   ine  preservation  ©f   trie  rights  of  citi- 
zens and  property  owners.*     *..  .4  .a,...}*. JUjJ&a^JLaJteMlb   iSS  111.S9S. 

M.any  other  cases  j&i^ht  be  cited   in   support  of  this  well  recognized 
principle.     In  view  ©f  the  uncertain  stag  la   aesac  respects  contradic- 
tory testimony  of  plaintiff 'e  #ita»*ir«s  aad  the  very  definite  »md 
positive  statements  of  defendant fa  witse**«f  that  defendant's  horae 
did  not  run  away  that  saorning  but   thus  it  with  the  wagon  was  stand- 
ing still  at  th#    fciaa  of  the  accident,  we  fiad   that  the  verdict   ia 
clearly  againet  the  w*si^hi  of  the  evidence  and  that  the  judgment 
must  be  reveraed. 

It   should  toe  noted  toat  in  plaintiff  *  a  second, 
third,    fourth  and  fifth  counts  of  hie  declaration  it  -was   alleged 
that  plaintiff  w&®  riding  along  the  alley  upon  &  bicycle.     Plaintiff 

not  only  did  not  prove  that  he  was  riding  en  a  bicycle,   tut  evidence 
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was  given  on  his  oehalf  tending    to  deny  this. 

Various  errors   ere  a&atgtl  which  doubtless  will  net 
occur  or.  another  trial.     At   tht.  close  of  plaintiff's   aa»e  several 
motion*  were  aaade  by  A*f«ndimi«  respectively  to   instruct  the  Jury 
to   filtl   each  net  guilty.      In  view  of  the  undisputed   evidence  that 
none  of  the  defendants   except   the  Borden  Ts  Jfaisi  Product*  Cojapsuay 
either  owned  or  operated  the  horse  m&  *agac  in  question «     £<f  tat 
error  of  the  court   to  overrule  these  saotions  as  to    these  defend- 
ante  other  than  the  instant  defendant, 

Reese  hxivit,  wife  of  Baas  i-rivit,  who   nued  as  next 
friend   to  the  plaintiff,   w&s   a  competent  witness,      la,c;,K.H..^o..   vA 

tejaau  ns  m»  app-  **M  IIAi&aL3LiuJB£ia« .  &Ua  Ja »  §&& .  *•* 

111.    App.    533. 

Apparently  ther<?  was  sua  attempt  ude  to  r«»d  it?   evi- 
dence or  get  "before  the  jury  a  etat<»&ant  written  hy  the  brother  of 
the  Attorney  for  the  plaintiff  In  connection  with  the  pro  no* 
examination  of  the  witness  Chernin.      Such  a  statement  ws©  not 
evidence   and  w«*s  inadmissible. 

It  was  error  to  admit  a  certified  list  of  corporation* 
filed  in  Springfield.      This  list  had  no  relevancy  to   the  accident 
in  question.     £on«  of   thm*  denied  their  oerperate  existence  and  the 
only  purpose  was  apparently  to  impress  the  5ury  with  the  large  mm* 
her  of  corporations  oX&iw&i.  to  he  involved, 

CritioisB  of  plaintiff's  given  instruction  &»„    I  is 
in  point.     1*hile  it.  is  obvious  that  there  was  a  clerical   error  in 
copying-  the  last   four  lines,  yet  it  left  the  instruction  in  en 
unintelligible   condition. 

There  was  no  allegation  or  proof  thet  the  father  had 
assigned  his  right  to  recover  for  plaintiff's  wages  during  the 
minority  of  plaintiff,   and  the  court  therefor®  should  have  given 
defendant's  refused  instruction  Kg.   1,   which  was  to    the  effect 
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that  the  Jury  should  exclude  from  its  consideration  *any  Ice®  or 
i»pair»ent  of  earning  power  of  Jerojse  krivit,  is'  any,  during  nia 
minority. ■       Rlohantftaen  v.  galao».  221  ill.   254. 

Defend  ant  *8  refused  instruction  Bo*    U  rwt&St 

"The  court  instructs  the  jury  that  if  you  believe  frow  the  evi- 
dence  in    this  case    that   the  horse  mi  wagon  were   standing  etili 
at   the   tijae   and   Isimediateiy  before   the  accidesit   and  that   the 
driver  was  in  the  wa&en  at  the.  ties®,   feher  ?«nd  Is  that  ease,   the 
plaintiff  cannot  recover.** 

It   ie  a  well    settled  rul«?   that  either  party  hae  the 

legal   right  to  have  the  jury  ine trusted   on  its  theory  »/  the  case. 
was 

The  defenaj/that    the  horse   and  wagon  were    starring   still   at   the    sitae 

©f  the  accident,      this?  was  the  vital  point   in   the  eaee,   and  the  re- 
fusal to  give  the  instruction  w»«  reversible  error.      Chicago,  Jfejjffl 
tyaAtfan  teff  w.  &favr4y.  soe  in.  615. 

L-ouplalnt   *sae  nade   that    plaintiff  *e   counsel  made  im- 
proper eofra-jierito  In  arguments  to  the   jury.      Setae  of  these  .are  un- 
doubtedly improper.     He  told  the  Jury  with  reference  to   the  in- 
structions that  they  were   "nothing."     $L4tmiM$  to   a  witness  who  had 
testified   for  defend  ant  as   *a  man  whose  business  it  Is  to  defeat  such 
accidents  a®  this  -   a  man  who  has  been  paid  by  the  iiordsn  Company  i'^r 
8S  yeare  and  who  'has  been  living  OB   these  unfortunate  little  children 
who  are  accidentally  injured,**   and   that  hits  evidence  was   "all   cooked 
up.*     ,     ,        Xhare     *»<?re  ether  r^eoeets  in  which  the  argument  was 
highly  isaproppr. 

#©r  the  reasons  indicated   the  judgment  is  reversed 
and  the  cause  remanded. 

RSVSKSaD  AK3  KXkAfr'SSD. 

O'Connor,   P.    J.,    and  Ratchet t,   J.,   concur. 
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KtiB  l.  zim.wm.AM,  ) 

Appellee, 

V8.  ) 

JULIA  S,   EDnOBKAI,  ) 

Appellant.  ) 
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MR.    JUSTICE  McSUHaY  DiXXVKHKB  THE  OWBIOK  0»  THE  GOUr't'. 


Defendant  filed  her  petition  in  Ike  above  entitled 

cause  asking  for  a  rule  on   the  ©©«api**in»nt   to   &how>   cause  why  he 
should  not  be  attached   for   contempt  for   failure   to  wake   six  pay 
mente  of  $40  each  for  support  and  maintenance  of  an  only  onild 
as  provided  for  in  a  decree  of  divorce.      After  hearing,   -which  was 
largely  informal   in  character,   the  court  iffisied   the  relief  scu&ht, 
and  petitioner  by  this  appeal   seeks  a  reversal. 

The  original   bill  was   filed  by  the  ceaplainant t  i'red 
Sijsiuers&an .      Defendant   filed  &  cros&-bill   .alleging,  desertion.      Upon 
hearing  in  »ay,  1S36,    complainant  presented  no  evidence  in  support 
of  his  bill,  vnich  wae   dismissed,    and  apparently  did  not  contest 
defendant's  eross-bill.      Kfe.«  4o«**e  of  divorce  was  entered  giving 
the  wife  the   custody  of  a  minor   son,    tnen  nearly  thirteen  years  of 
age,   and    irovided   that   the  husband   should   turn  over  to  the  eroes- 
compl-iinant   eertain   stocks  and  cash  in  full   discharge  of  permanent 
aliiaeny;    ale©   that  he   should  pay  her  $7o  a  month  for  a  period  of 
twenty-four  months  for  the  support   SJtd  maintenance  of  the  cuild 
and  after  that  at   the  rate  of  $40  a  month  until   said  child  beca&e 
self-supporting  or  attained  majority.     It  was  farther  ordered  that 
he   should  Day  to    the   cross-cosipl  linant   "all   the  tuition   fees  for 
th^  minor  child  while  he  is  attending  scftool  or  college  and  provide 
his  with  all  necessary  eio  Using. * 

The  petitioner  alleged   that   there  was  #240   due  her 
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under  the  provisions  of  the  decree  and  unpaid.     ££«spem4tisvt  by 
answer  admitted  that  he  had  ~>aid  notuing  since  August  1,   &9JH  , 
and  asserted  that  petitioner  was  not    entitled!   to   said  payment© 
for  the  reason   that  the  minor  child  was  not  living  with  petitioner; 
that  during  the  time  he  lived  with  the  smother  respondent  paid   for 
hie  tuition   and  clothing,    out  the  boy  had   entered   the  University  of 
Wisconsin   and    tnat  petitioner  consented   to    this;    that   reeoondent 
had   oaid   $©00   for  the  boy's   expenses,    including   clothing,   board 
and  room,  while  at  the  University  of  Wi&oonsin,    and    tuat   the  total 
expenses  of   the  boy  for  the  school  year  would  be  approximately 
#1350,     Respondent  said  he  was  willing  te  pay  the  $40  a  month  ^hen 
the  boy  was  with  his  ©other,   but   asserted   that  he  could  not  pay 
the  boy's   expenses  at   college  8tt4   also   pay  §40   a  month  to  the 
mother;   that   if  the  boy  had  attended   Mlltgt  in  Chicago   and  lived 
with  his  mother,  respondent  would  hare  paid  h«sr  the  amount   called 
for  by  the  decree. 

The   c nan cello r  was  of   the  opinion   taat   the  decree  did 
not  contemplate  that   the  respondent   should  pay  all    the  expenses  of 
•he  bey  while  at   college     sway  from  Chicago  and  in  addition  pay  the 
petitioner  $40  a  rao^th   for  his  support.     He,    therefore,  ordered  the 
respondent   to  oay  §69   for   the  aenth  of  August  Mid  the  first  half 
of  September,  wM3t«  the  minor  was  at  home  with  hie  mother,   and 
that  during   the   time  while  h«;  was  at  hoiae   and  until  he  be  oast* 
sslf-supoerting  respondent  should  pay   $50  a  month  to  petitioner 
for  the  support  of  the  boy. 

*«■   f»re  of  the   opinion    that   till  conclusion  of  the 
chancellor,   under  the  circumstances,   was  proper  and  fair  to   all 
parties.      The  decree  for   pacing  petitioner  $4C  a  month  clearly 
contemplated   residence  ©I'   the   e-.ild  with  his  mother  and  these 
payments  were  to  defray  the  cost  of  his  support  and  maintenance 
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while  at  heme.     When,  with  the  consent  of  ail  parties,   the  bey  went 
to  college  in   another  state,    the  reason  for  paying  petitioner  the 
monthly  payment*  ceased,      i'he  boy  no  longer  lived  with  ail  MfttJM* 
antf   she  was   completely  relieved  fro®  the  expenses  of  supporting 
him.      The  father  in  assujain&  the  expenses  of  the  boy1*   stay  ia 
the  college  Ml  »ieeoh»in  paid  a  much  larger  amount   than  he  #ould 
have  been  required  to   v*ay  bad  the  boy  remained  at  ho«a«.     This  in- 
crease ie  estimated  at  approximately  }f§0   ?ov  the   college  year. 
The  oh.«iaeellor  ortfere<»   that  while  the  boy  was  faofee  on  v&uatioa 
the  respondent   should  pay  tn*-  ^otaer  $80  a  e>ontn  for  his  suapert, 

f©  a$ree  vita  the  very  earnest  argument  ©f  eeaaaal 
for  petitioner   that  it   its  very  desirable  for  a  child,   especially 
during  hie  ainority,   to  have  a  permanent  aos»ea  but  the  petitioner 
llve^  within  a  stone's  throw  of  one  of  Va»  leading  universities  of 
the  country  and  if,    in   the  opinion  of   the  aether,   the  necessity 
for  maintaining  a  permanent  hoa*  *a*  paramount,    she   should  have  in- 
sisted  that  tn<»  bey  regain  at  hosts  and  avail  hiss-elf  of  the  ad- 
vantages offered  by  the  nearby  university. 

It  is  a  well   recognised  principle  that  courts  have 
power  tti  a&ke   such  modifications  wits  reference  to  awards  for  the 
support  and  i&alntenanee  as   Stt#  changing  circumstances  way  require, 
fraqinnls  v.  HjgJa&H*   **8  111.  113;    Oqfl-e  ,y«,  ."Oefi,  142  ill.   19. 
w*     hold  that  there  was  no  abuse  of  the  discretion 
lodged  in  the   chancellor   in  the  order  entered,    end   it  is  affirmed. 

atrarag, 

O'Connor,   P.    J.,    sad  ,*.atchett,   J. ,   con our. 
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ALM&B  HIGH, 
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Appellee, 


J.   L.    CtiASS   CQfcPAsY, 

Appellant, 
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aR.    JUSTICB  MoSlwSLY   DSLIVSKKD  XUS  OPI&XUfi   OF  Till?   I 


Plaintiff,   feriagi&g    »"it   l'or   a  balance   claimed   to   be 
due  on  an  mployaient   eon  tract,   upon   trial  by  the  court  had  judg- 
ment l'or  1620,  from  which  defendant  appeals. 

Plaintiff  claimed   that  ae  was   employed  by  defendant 
as  a  MltMi  for  a  period  oi'  six  saonths  eoimencing  February  3, 
1930,   and  ending  August   3,   1930,   witr.   a   |80   a  weak  drawing  account; 
that  he  complied  in  wvery  reelect  with   fcao  contract  of  esrploynent , 
but   defendant  refused  to   pay  hta  to©  drawing  account  after  April 
3,   1930;    that  on  April   Sftfe  defendant  rofueed  to   permit  plaintiff 
to   ree.ain  in  its   employ  any  longar,    although  he  was  ready   and  will- 
ing to  do  bo;    that  dtfawdlani  fcreaened  the  contract  .and  therefore 
plaintiff  M«lUI  daa>.a$es.      i'h*   affidavit   of  j&erits  asserted   that   en 
or   about  April   5th  plaintiff  and  4ei>ndant  agreed  to   terminate  the 
thereto fora  existing  arrangement   and   that  plaintiff  agre<?4   to  work 
only  on  a  ooffimiesislon   basis;    that   about  Bap  ?th  plain ti if  advised 
defendant  that  he  would  no   long- r  work   for  it.     Although  this  affi- 
davit was  !s%de  by  the  president  of  the  defendant,  who  vm   Its 
principal  witnese,  y»t  no   evidence  whatever  was  tendered  to   support 
tbeso  defenses. 

defendant   in   this  court   first  asserts   that  there  was  no 
agreement   between   the  parties.     The  record  does  not   support   this 
contention.      The  written   agreement  appears  in  a  letter  dated 
January  50,   It  SO,  written  by  defendant   and   signed  by  its  president. 
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Plaintiff*   acceptance  was  evidenced  by  hi*   starting  to  work  and   the 
payssents  made  tf  defendant  for   *   t,i©«  in  accordance  with  the  term* 
of  the  written  pro pe | It ion. 

The  difference     between   the  parties  *#*»«  to  have 
arisen  fJNW   the  fact   tnat  plaintiff  did  not  produce  a  sufficient 
volume  of  business  to    satisfy  the   defendant.      Plaintiff   testified 
that   softer  he  had.  worked  for  four  awsniiis,    staring  sdaieh   time  he  had 
received  hi*  $56  a  week  drawing  account,  he  was  told  by  Mr.  ?«i&* 
gold,   defendant  *e  president,    that   business  was  fcad  and   that  de- 
fendant eoul3  not  afford  to  pay  him  tee  drawing  account,  hut  wanted 
him  to   stay  on  a  eoo&l*sion  basis  eelely.     Plaintiff  declined  to 
do   this,    st feting  that  defendant  had  sade  s  contract   ;md  requested 
that  the  agreement  made  should  b©  observed;   that  ^itmge-ld    told 
plaintiff  he  would  not  pay  his&  oni  told  hits  to   turn  over  hi©  sample* 
and  photographs.     Plaintiff  further  testified'  thfct  he  leaked  for  a 
job  until   July  7th  and  finally   secured  other  employment. 

It  le  argued   that  defendant  *'&8  not  obligated  t©  pay 
plaintiff  150  a  w#ek  drawing  aeceunt  regard! a* 8  ©f  the  .amount  of 
business  brought  in  by  hie.     ^e  do  net   so  construe  the  contract. 
In  it  defendant  agrees  to  allow  plaintiff   |SG  e  week  drawing  ac- 
count for   six  asofith*  isjad  "if  at  the   end  of  the  six  si  on  the  yeu  s.awe 
net  earned  the  &SO.CC   an  5  we  &•*»  it  advie&fcle  to  ter.-.tnate  the 
contract,  we  shall  be  at  liberty  to   do   so.M     Thnn   follow*  a  provi- 
sion as  to   MMtiaalCttftj    then   this,    "We  will  pm.y  about   the  tenth  of 
the  month  all   coasai  s  s*  i  on  s  due  you  and  all   and   ate#**  your  drawing 
account."     this  indicates  clearly  that  plaintiff  was  to   receive  a 
drawing  aecount  wit4fcg*t  reference  to   the  volume  of  business 
obtained. 

Ike  ewideaee   further   »<:&«?«   that  one  of  the  reasons 
given  to   plaintiff  by  Ifeingeld   for  viahtog  to   terminate  the 
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mmploymsnt  WM  that  Jfi«t,gol4  clai.v.*d   to  have  learned  that  plaint- if  1" 
was  not  devoting  all  hie  titae  to  defendant's  line  of  g&orts. 
Plaintiff  testified   that  h©  eJJ  not  handle   any  other  line  of  busi- 
ness e^sirtes   that  of  defendant.      That  he  was  diligent  in  serving 
the  defendant   is  indicated  by  certain  lint*  of  calls  ha  ssade  upon 
parties  on  behalf  of  defaniant;    tuey  average   twelve  or  more  calls 
a  day. 

The  trial    sourt   could  ri^-nily  ©onolude  that  the  only 
reason  for  discharging  plaintiff  was  that  fee.  6i;i  not  bring  in  a 
sufficient   amount  of  business,      This  under  the  teres  of  the  con- 
trast would  give  the  defendant   lite  right   "at  tfee   -snd  of  the  aix 
manths*   to   terminate  the  contract.     If  it  terminated  taw  contract 
before  that   titse,   it  was  tfcligai®®'   fee  pegr  plaintiff  the  amount 
agreed  unon   as  a  drawing,  account   In   addition   60   -any  cottt-iassions. 

The  Judgment  wan  proper   and"   it  is   aJfftJMMML 


O'Connor,   f,    J.,    and  A.ato«*tt,    J',,    concur. 
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Appellee,  1/ 

..--")      AMI 

ItAHY   S.    KUBJX  and   G^OkGS  ^oPHILLlFS,      ) 
Appellants.  ) 

kd    ' :       I  sXls     O  4b  '^ 


di  soosjcousry. 


£iii.    JU3TZC3S  KaSUKKLY  SELiVEK.-       PSS  OMiiiOii    BJ     3 


Plaintiff,    „l»ii:;1,... ._    to  have  bean    *truek   by   an   aut--;o- 
bile  owned  by  defen-iant,    -..srv  S,    finlay,    an .;  negligently  operated 
by  her   son,   defendant  O-eorge  EcPhlllipe,   upon   trial  had  a  werdiot 
for  flSGC.      ?ron,  the  Jad0a«»t   thereon  aafanda&ts  appeal. 

r-ef andante  aJTfgas  that  the  svidanaa  daes  not  support 
the  verdict.      Tae  record   la  aaaewhat  obecar*  as  to  how  the  a&aidaat 
happened  "but,    as  we  mutt  ravaJrse   the   cuss   i'or  a  conclusive  reason 
suhsequsntl;,    stated,  we  shall  not  narrate  the  facte  as   to  ha*  the 
accident  happened. 

It  was  stlfralatei   that  tits  ear  whlsh  lafan&ast  v-eorge 
'&oPhillips  *a«  ^rivinfc,  at   the  tlsae  ir«  owned  fey  the  other-  defan-iant, 
&ary  3.    Finloy,  his  setter;   that  he  wa&  an  adult  bos  un<£  ©aerating 
the  tar  at  the  ti&S   for  the  purpose  of  taking  his  girl   rid  lag  with 
the  fall  penal  salsa   and   eon east  or  his  mother.      Under  the  decision 
in  the   recent   e*S*  of  "Shit**  v.    -ieltg.    34P  111.    8*6,    it  ruet  he  held 
that  unrter  such   clrcuastancea  the  teeths*  she  ©w»«d  the  car  cannot 
he  held  liable  for  iasagse.   ea$sad  fey  its  aagligaat  op^r^tioc  hy  her 
son. 

Plaintiff  in  hie  brief  se&sadss  this,  hut  aeico  the 
oourt  to  ressand  tilt  cause  ta  the  trial   court  with    fireetione  to 
render  a  JudEa*ot  on  th«  verdict  agaisat   the  Aafaadaat,  George  *c- 
Phillips,  with  lsave  to  plaintiff  to   dismiss  Mary  •«    Finley  out  of 
the  caae.      w«  art  sited    to  no  precedents  to   aupport  the  proposition 
that  upon  revereal  in  tsia   court  we  h>%v©  power  to  order  the   lower 
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court  to  ent«r  |n4@Mftt   against  one  ot    two  or  more  defendants  who 
is   tttwlnajl.y  liafels.      The  cases  cited  by  plainfcilf  hold   that  ai'ter 
verdict    r*n*   before   ju-L.stent    plaintiff  way   dismiss   as    to  ©ne  de- 
fendant,  but   this  was  not-    ion*  h#T&   *nd  plaintiff   took   jyfS.gffienfc 
against   both  defendants,    *ho   &$»$«&!   to   this  court.      It  is  a  veil 
settled!  rule   that  a  Judjpumt   against   two  defendants  is  a  unit   and 
cannot  be  reversed  a«  to  ens  «a€  affir&sd  as  to  the  ethex. 
frordhaus  v.  Vandaiia  h»  h.    vo. .   £42  Ij.1.  lots.     In  fefyaour  v. 
SUfeHJUBB  >3uel.in,%  -H3.ji  ■   2C8  111.    ??,    she   rule   is   again   stated  with 
many  citations.     Wo  nuat,   either  aff  iru.  or   revert*,  as  to   both 
defendants  and   cannot  reverse  as  to  one  and  ent^r  an  order  which 
would  be   equivalent   to  an  affirmance  against  the  other. 

fft  bust  therefore  reverse  She  judgment  and  ?«SMS8d   the 
cause. 

hX¥':.,RSKT,5  AiiD  RKaA&BED. 

O'Connor,    r:.    J.,   s&e1  *®tehett,   J.,   concur. 
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aGRKAL  flf  VlASii  i.v.'i ..*3F.Y    COttPAM 
&  Corporation, 

App* 

VS. 


2UBICH  OSliBiUi*  ACCX3SS         ..      UTILITY 

mmares  gqmsasy,  uxxxs&,  or 

Zurich,   Switzerland,   a  Corporation, 
appellant. 
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fcfl.    JUiillC*  KAfCK&TT  BKLH  i    ©PJUSiOJi  OF  THK  001       . 


The  Insurance  co.-pany  has  perfected   this  appeal  from 
a  Judgment  in  the  ema  of  36,12.  b6  entered  upon  the  findl&g  ci    the 
court.     The  ststaaest  of  slain  averred  an  agreement   &a  the  part 
of  defendant   to   indes»nify  plaintiff  from  lacs  by  ro"y<  »ry  within 
plaintiff  'a  place  ©f  aasiaaa*  at  7432  South  State,  street,,    ■ .  n.  i  $&go ; 
that  on  lamtflffy  10,  1989 a   a  robbery  was  co»sitted  there   "while 
there  was  present  on  duty  in  the  pre&iaes   a  custodian  of  the  us- 
sured  as  provided  Cor  under  Section  (fcj   ©f  ites  S   in   said  policy  of 
insurance;*    that  plaintiff   complied  with  ail   of  t:.  "siana  of 

the  insurance  policy  pertain  i.u&  tc   Ike  notice  sad  proof  of  loss; 
that  payment  had  been  requested  tut  defendant  rof&soa  lo  pay. 

the  affidavit  ©f  jeer  its  Attnied  that  the  robfcsry  was 
00EiKsitt«d  in  the  plaee  of  business  of  the   plaiBtll'f  "while  there 
was  present  on  duty  in   the  premises  of  the  pisiatiff  a  custodian 
as  provided   for  under  section    *M%   of  lta&  ©  in  the   said  policy 
of  insurance.  *     The  affidavit   also   denied  that  the  insurance  policy 
cowered  plaintiff  for   the  robbery  wtti«A  wae  alleged  to  have  oc- 
curred on  January  10,   198$,   and   denied  that  defendant  was   indebted 
to   or  ©wed  Plaintiff  under  the   ooiicy  of  insurance. 

Defendant  contends  that  to.?  finding  sad  ju?i;saent  of 
the  court  is  incorrect  and  that  the  ®m®  snould  be  reversed  with 
a  finding  of  facts,   and  this  is   the  controlling  question   in  the 
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There  is  be  dispute  as   to    the  fcetuel  feets.     It  *%» 
stipulated  upon   the  trial   that   the  issue  between  plaintiff  and  de- 
fendant  is  whether  when,   the  lo?s  occurred   there  was  at  leost  one 
cuetclian  present  on  duty  in  the  premise*  as  required  lay  emotion 
•p*,   itea  d,   of  the  insurance  policy, 

th«  policy  warn  received  in  evidence  fey  stipulation. 
It  provides  that  the  Insurance  company  "does  hereby  agree  with  the 
Aseursd  naaaed  and.  described   srn   such   in   Item  1  of  the   Declarations 
forming  t»art  hereof,   as  rwepects   ••■•reperty  described  in  Agreements 
1  ml  2  and   in  Ittm  ©  of  the  Declarations,   sod  states  in   said  Itsa 
6  to  be  insured  under  this  Policy  60  follows:    "<**»      t?»d#*  the  head- 
ing of  "Bobbery  Within  Prei&iae*, "   the  policy  provides: 

*f©  Indemnify  Hit  Aesured  (if  insurance  Is  provided,  under 
Section  (h)   of  Itea  6  of  fca*  Declarations  out  uot,  otheSFvrit*) 
FOR  LOSS  OF  OR  OAKAGR  TO  MOMR    ASB  WKOSKLflM    «BS    ■  ESIHItfUfli 
usual   to   the  business  of  the  Ms-amA  stated  in  lies  4  of  the 
Declarations,   a»#  furniture,   fixtures  and  other  property  (except 
plate  glass-,  end  lettering  and   ermti&ent&tion  t&evaeA),   occasioned 
by  ftQBMNHF  •  A3  -''.    (WMetttad  during  the  hours  snoci- 

fi*d  in  said   section  (to),   tflxaio   the  Assured *s  premises,    sad 
for  flfigi  so  ocessioned   to   aaid  gtrs&ises,   provided  the  Assured 
is  the  owner  of  said  premises  or  is  li«,fcl«  for  such  dai£»&e.  * 

Xhe  policy  defines  the   tores  •jPiPbejy,*   "property"   sad  "custodian* 

as  follows: 

"'hofote^ry'  as  used  in  this  volley  &&all  s«&tt  a  felonious  a»<3 
forcible  taking  of  property:      (a,)  by  violence  inflicted  uwon  * 
custodian  having  tn.e  actual  care  and  custsdy  of  the  property 
at  the  time  or  1-y  nutting;   sueh  custodian  in  fear  of  violence;   or 
(b)  by  an  overt   felonious  act  coMftitted  in   the  presence  of  a  cus- 
todian Md  if  which  such   custodian  WM  actually  eognisent  at  the 
time;   or  ( c/   ffctM  the  person  or  direct   esrs   aju)   custody  of  a 
eaetcAlan,   •&*,   **iii»  Having  custody  of  property  covered  hereby 
has  been   killed  or   rendered  unconscious  by    injuries  inflicted 
maliciously  or  sustained  aeeider; tally,    ***    'Property'   as  used  in 
this  t-elicy  shall   «&e*n  ±.oney  and   ftttttueitifta  aa  tt«r«ln   defined   and 
nerehandiae  Sttah  M    li   WWBWMiiy  carried  in  the  busineee  described 
in  Item  4  of  the  Declarat tone,      'Custodian'   as  used  in  tnia 
Polioy  shall  seen:      \%\    th»  Aeoured,   if  an   individual;    (3)   a  snaaaber 
of  the  fires,    if  the  Assured   is  a  copartner  sain;    (3)    &t,y  officer 
of  the  Assured,   if  the  Assured   is  a  eorooration;    (4)   any  ©erewn 
(not  a  watcijeiOfi  or  porteri   not  ieee    uian  seventeen  nor  more    than 
sixty-five  yeaurs  of  age,  who  is  in   the  regular   employ  of  the 
Assured  and  duly  autnoriaed  by  the  As&ured  to  act   &s  p<&yisias$«r. 
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messenger,  MftBsgor,   cashier,    c'ierik  or  salesperson,   and  while  so 
acting,  to  have  the  c&re  and  custody  of  property   covered  hereby-.* 

Under  the  heading,    "lis  it  of  Liability"   it   is  stated: 

"The  liability  if  the  fitapsay  under   this  Pel ley  is  li&lted 

to   the  amounts  of   lasoraaee   specified  in   auctions   (aj    und  (bj    of 
Item  6   of  |)M   Declarations    mkt    subject   to   the  aaount   of  insurance 
specified   for   each   3*«ti*»,    lh«    6©t»l   liability  of    the   «,c;,pany   is 
limited   te   the   total  amount  of  insurance   specified  in   Section 
(c)    of   said   I  tea  6.* 

Under  the  heading,    "Declarations*   Mrs  stated  the  name 

of  plaintiff,  its*  place  of  fcueiaeaw,  tae  portion  <a    the  building 

occupied,    the  business  conducted,    m4  the  policy  period,      ynder   the 

heading,    "Description  of  K«a«y  sad  Securities  >.*fid  Property  and 

Premises  Insured"  appearis  th»  following: 

***  Section   (b)   Kaaay   a&d   Securities,   as  defined  in  Condition 
A,    sad  Merchandise  usual    to   the  business  ef  the  assured  stated  la 
Itess  4  ef  the  declarations*  aad  furniture,  fixtures  sad  other  prop- 
erty, aad  lanaga  to  premises,   insured  in  accordance  with  agreement 
I  (Hofcbery  within  premises},    during  the  hours  beginning  at   six 
o'clock  a,   a.    and   ending;  at   twelve  a' doe*  P.  a. ,   wltttla  the  pel  ley 
peried." 

opr.ositf  said  eeetioa  "b*  is  i        -..eat: 

"Insur;ur;oe  Applying  whil«    there  ia  at  least  eae  Custodian 
present  on  duty  in  t^e  premises.  .      Preplan  |S4»S8, * 

Such  are  the  material   eari«  of  the  pcliay. 

The  evidence  as   to  the  circumstances  under  vhieia  the  lost 

occurred  appears     trta  the  testimony  of  defendant's  president,    Jaosb 

Brown,  who  was  the  only  witness   La  the  case.     He.   says  that  hie  company 

has  been   in   the  laundry  business  for   ele*«S  years  last  past;    that  on 

the  day  ia  question  ne  went   to  the  premises  at  seven- tnirty  in  the 

ssorniag  and  regained   there  until   six-tiiirty  in  the  evening,  when  he 

left  for  ho  ate,   leaving  **  another  man"  in   the  pleat  J    that  he  went  to 

64th  and  Morgan   streets,  wn*?re  an  automobile  busapsd   into   the  fender 

Of  his   oar;    that  when  he  passed  63rd   street   this   same   automobile  ran 

in  front  o3   hiia,   put  hi;     to  Use  curb  and   called   out,    "Look  what  you 

hare  done  to  ay  car,"  and   "upon   the  door.'*     The  witness  opened   the 

window  a  little  <*ad  »*■  talking  vita  this  ssan  vfeMM  another  m   or 
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his  left   side  informed  hi*  that  it  was  a  "etiek-up. "     Three  Ren 
then  got   into   the   car  with   the  witness  tm4   took  h&a  back  to   74th 
street   &n<§  *•&&•&  avenue.      Sfeft?   bit   bin  and  d*£;and®<i   that  la© 

give  then,   tfc*  keys  of"  the  X..u4-  Jxy.      Xtieee  three  sun  then  drov© 
hi®  over    to   the  laundry  and  stopped,  his  ear  in   6h«   pi  mm   at  ©felstl 
it  was  usually  parked,      Sfeftf  opened   fch«  door  witii    uie  ;&©y  the 
witness  jwe    them,   took  feiai  iaaids   s&d   told  aim  to  open  the  'safe. 
#hen  he  suggested  that  he  «aa  not  able   to  do  so  a  gttn  *ae  put   to 
his  head  *nd    they  threat *r»ed  to   blov7  his  Brains  out.      sie  tried 
five  or  six  timee  to  open   the  safe   and   then   told   the  robbers  that 
he  c  uld  not  do  it.     One  of  the  robbers  then  took  a  piece  of  paper 
with   the  combination   ©a   it  l'rw.  the  poc&et   of  $3&«  witness  and 
watched  hici  to   see  that  he  wor&«d   the   combination,      the  witness   thm 
opened  the  safe  and  one  ©f   the  s©»  took  the  oanay  out  of  the  box. 
The  robbers  then  t<©k   gja©  witness  to  a  rear  room,   put  hia  on  a 
tabie   oti   asked  him  i'or  a  rope.       It  teld   Ihes,  he  did  net  have  any, 
whereupon   they   tied  his  hands  with   towels  sad  l-?ft   aiat  lying  there 
for  about   ten  minutes.      She  witness  was  on  the  premises  with  the 
robbers   for   about   an  iiour   and   a  half,      it    took  hiss   about   three- 
quarters  of  an  hour  to  open   the   saf©«      The  robbers  had  a  gun  at 
the  back  of  Brown   at  all   ti&es   and   at  no    ti»»e  s&a  he   away  fro®   them 
at   any  considerable  distance.,,      IIMM  he  felt  sura  the  robbers  were 
gone,   at  about   seven-thirty  to   ©igfet  o'clock,  he  ©ailed   the  police, 

Shis  is  all   th*  evidence  that  was  offered.     At  the 
close  of  the  evidence   the  insurance  company  moved  the  court  t© 
find  the  issues  for   it,   but   the  motion  was  denied,   ?*nd   the   finning 
and  judgment   entered,  as  hereinbefore  stated. 

Defendant   argues  in    Ilia   i'irst    pl;-ioe   that  under   the 
plain   and  uwassbiguous  provision  of   in*  policy,   in  order  that 
liability  way  attach,   a  custodian  must  be.  present  ©in  duty,,   free, 


•■■   ■ 


■ 


k  Mi 


■ 


and  in  a  position  to  perform  the  duties  of  his  employment,  and  that 
this  plain  and  unambiguous  provision  of  the  contract  of  insurance 
can  have  but  one  construction.   There  ie  no  doubt  that  the  presi- 
dent of  the  company,  if  present  and  free  to  act,  was  a  custodian 
within  the  meaning  of  the  contract,  and  there  is  no  doubt  of  hie 
presence  on  the  premises  at  the  time  the  robbery  occurred.   The 
robbers  themselves  saw  to  that ,  but  while  he  was  present  physically 
he  was  not  free  mentally  or  physically.   There  was  an  obligation  or 
duty  upon  hiir,  to  protect  the  property  of  his  corporation,  but  he  was 
not  in  a  condition  where  he  could  exercise  hie  own  volition  in  that 
respect  at  any  time  jurt  before  or  during  the  robbery. 

The  second  division  of  this  court  has  recently  decided 
a  case,  which  seems  to  be   "on  all  fours"  with  this  one  -  Milkes  v. 
U.  S.  Fidelity  &  Guaranty  Co,,  257  111.  App.  65.   The  opinion  of 
the  court  was  by  Mr,  Justice  Barnes  and  it  states; 

"That  there  was  a  robbery  within  the  premises  and  property 
taken  of  the  kind  which  would  render  the  insurer  liable  if  at 
the  time  thereof  the  custodian  was  on  duty  within  the  premises, 
is  not  open  to  question.   But  while  at  the  time  of  the  robbery 
he  was  within  the  premises,  it  cannot  be  said  that  he  was  then 
•on  duty. '   It  was  not  enough  that  he  intended  to  be  on  duty, 
or  would  have  been  had  he  not  been  deprived  of  his  freedom  be- 
fore and  after  he  entered  the  building  where  his  duties  as  such 
were  to  be  exercised.  Had  he  been  already  in  the  building  on 
duty  before  being  deprived  of  his  freedom  and  brought  therein 
under  duress,  a  different  state  of  facts  would  be  presented. 
But  the  provision  in  question  plainly  contemplates  that  he 
should  be  in  the  buil  ing  in  the  exercise  of  his  duty  or  in  a 
position  to  exercise  it  at  the  time  of  the  robbery.   But  he  had 
been  deprived  of  hie  freedom  and  power  to  exercise  such  duty 
from  the  time  he  came  under  the  control  and  domination  of  the 
robbers  outside  of  the  building  until  he  was  released  several 
hours  afterwards .   Under  that  state  of  facts  we  do  not  think  that 
it  can  reasonably  be  said  he  was  'on  duty'  within  the  intendment 
of  the  policy,  when  the  robbery  took  place, ■ 

In  H._  &  S.r.Pqgue  Co.  v.  fidelity  &  Casualty  Co..  299 

Fed.  Rep.  243,  there  was  a  provision  in  a.  policy  of  insurance  that 

the  policy  should  not  attach  if  there  was  but  one  adult  person 

"present  on  duty"  in  the  premises  at  the  time  the  loss  occurred. 
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airl  'to  tduol  di    bae   ,  j-o^iinoo   arid1  to  aaxaxsoxn  odi  axxttiw 

sriT      .bennaooo  ^-xecfdoT    grid    9 mid'   9itt    dvj   aaexmenq   grid1    no   9oa9aonq 

\ILao  xayriq  .dagagnq  aaw  gri  eXxriw  d'ud   .d'erfct   od"  w«a   a  9  vl  9  a  marl  J   enad^on 

10   no.M'agxXdO  ae   bjbw  snoriT      .YlLKoxsyriq  10  yXI.sdn9;n  9 9 n't   tea  asw  9ri 

afiw  ad  Sud  ,  noictanoqi  00   axri  'to  ^jnsqonq  sdi    Jos^onq   oJ   axri  cioqu  yctx/b 

d"«rid    :u   aoxtxlov  nwo  axri  98x0-19x9   bXuoo   ori  sngrfw  noxdxbnoo   a   ax    tea 

Fcfon    exi:  10   aio'tod  d'fljj'r,   9ffltx:    yxie   J'xi    j'osqssn 

b9frxo9b  ^Xd'aeoen   s^ri  oU'ijj    axrid"   'to   uoxaxvib   baoosa    sxfT 

..v  ag.iXxM  -   9ao   8Xi£J    rftjtw  lit   ao"      e«f  oJ   saigas  rioxriw   ,aaeo  £ 

iqo   9X1T      ,5d    .qqA    .III   V3S    ,  .oO   Yd"na.n,gJLJi)  A  ydxlgbx'"'!    .a.  ,.U 

laaieJa    J 2   bos   aeanjaa  aoxJax/L    . nM  yd  ■•'*   *nuoo   arid- 

^j-i  na   aaaxnianq  exW  ynsddon  a   aew  sn9ifJ   iadT" 

ta  Ix   alcfjsxl  nsnijsax    9rfd-   n9bagn   Moow  rioxriw  &a/.^  gitt   'to   xeiLaf 

,  asaxmsnq  grid-    .•  sew  oslboJaxxo   extd   tosnextt   sxaxd    grid" 

yneddon  9x1*   "to  sraij-   ©rid  liriw  JiiS      .aox*3?u;p   ad"    tgqo   d"oa  ax 

heiid-   Bfiw  9x1  J  £rio    bxea   acf  Sot  .'     ,  g •  ti      i  x.'i'Jxw  aew  9x1 

b  ao   ad"   od"  babae-tax   axl  iadi   riaxroaa    Jon  sx=w  j-I      '  .^j-jjb  ao' 

-acr  jBOfiaent   Kill  'to   beviicsb   aggd  ion  axl  bed  need  sveri  bXuow  no 

rious   a£  89id"ub   axri  ano/  ixbXxxxd  Us   bfta   gno't 

ao  aaxbXxtrd  '  ball  ,fe9»t ansae-   acf  od"   9nsw 

cenexW  3d  ■..■■      .  ibt  nt  axri  'to   be^im  mo'teo*  x*Lb 

.bod"a9a9'xq  t&ia    j-aen''t'txfi   e    13a?nJJ^   nebtui 

9x1  d'jsrid    aad-jiXq^ia-taoo   Tjlalfilq   ntoxiaex/p   al    aoxaivonq  vdi   iuS. 

a   ax   no  x^u'^>   ax-rf   io  saxon^xs   arid"    ax   gnx    Xxuor  sd3    ax   gd  fcXuoxla 

b^rl  gxl  d US      .^nacfcfon   arid-   'to  sraxj   grid"   ct*  jx   saxciaxe   od1   aoxdieoq 

uoua   9axonex9  >q   bna  j.aob99n't   cxri  'to   /:-9vxnqsb   a99d 

sad'  'to   aoi  bxts   Xondaoo   grid    n9bau  sra«o   *4  eAti   ?rid"   raonl 

len-svga    foaacQian   aaw  s-il   Xxdau  aaxbXxxjcf   exW   le    jfcxed'jjo    an^cfdon 

d'firid'   Jvaxrid-   d'on  ob  ow  ad'ojs't   'to  ajjsd'a   d"jarid"  nebaU      .  a  hi  a  w*t  9  fts  anuori 

ao '    s^w  gri  bxsa   ad  ^XaBaoacsn   xtso   d"X 
".90,slq  Jiood   yneddon   arid    aeriw   ,v;oxIoq  grid"   'to 

9GS    .  .oO   YiLauaaD  a&  y^xlgcx^.    .v    .p.P,.,euaP.g.,  ,.Aj&  ,,1!  a  I 

Jarid-   eonenuaax  'to   YO-i-Coq  ^   n-t   aoxaxvonq  a   a*i-.v   nnsiid    ,£^P.    ,q9H    .be'S 

noaneq  d"XubJ3  aao   dud  eew  snend-  'tx   riosdd'ij   d"oa  f-Xuoria   yoiloq  arid 

.bannxjooo  aaoX  9riJ  ax    "vduh   ao   d'agagnq'' 


In  that  case  entrance  to  the  premises  was  effected  by  burglars  in 
the  afternoon  when  there  fas  "but  one  watchman  present,  who  was  at 
once  blindfolded  and  tied  to  the  chair.  When  the  other  watchman 
appeared  later,  he  was  likewise  blindfolded  and  tied,  so  that  at 
no  time  were  there  two  employees  of  the  plaintiff  present  on  the 
premises  who  were  capable  cf  performing  their  duties*   The  court 
said  that  the  purpose  of  the  requirement  of  the  presence  of  two 
employees  was  clearly  defeated  if  the  one  had  been  wholly  deprived 
of  his  freedom  and  volition  before  the  ether  arrived,  and  held  the 
plaintiff  could  not  recover. 

In  Milkes  v.  U.  3.  Fidelity  A  Guaranty  Co.  ,  supra,  it 
appears  that  fee  v.  Zurich  Gen,  A>  &  L»  Ins..  .Co,. ,  257  111*  App. 
227  (on  which  defendant  here  relies)  was  ealled  to  the  attention 
of  the  court,  but  the  opinion  in  the  Milkes  case  states  that  the 
provision  in  the  policy  in  the  ffee  ca3C,  on  which  that  case  turned, 
"is  not  like  that  in  question  here,  yet  so  far  as  the  opinion  is 
deemed  applicable  we  cannot  agree  with  it."   The  provision  construed 
in  the  #ee  case  seems  to  be  similar  to  the  provision  we  are  asked  to 
construe  here  and  the  cases  upon  the  facts  are  very  much  alike,   In 
the  Fee  case  one  Merle,  who  was  the  manager  of  the  plaintiff's  store 
and  who  earried  the  key  ana  the  combination  of  the  lock,  after  he  had 
returned  to  his  home  in  the  evening  was  forcibly  taken  therefrom 
by  robbers  to  the  store,  where  he  was  compelled  to  open  the  safe, 
and  the  place  was  robbed,  olaintiff  sustaining  a  loss  of  more 
than  $4,000.   The  policy  defined  robbery  as,  "A  felonious  and 
frocible  taking  of  property:  by  violence  inflicted  upon  a  custodian 
having  the  actual  care  and  custody  of  the  property  at  the  time  or 
by  putting  such  custodian  in  fear  of  violence;  or  by  an  overt 
felonious  act  committed  in  the  presence  of  a  custodian  and  of 
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which   such   custodian  was   actually   cognizant   at   the  time."        i'he 
court  held   the  defendant   Insurance   company  liable  and  a  certiorari 
was  denied  hy  the  supreme  court*        vve  are  disposed  to   follow  Milkes 
v.    U.    S.    Fidelity  &  guaranty  Co. .    257  111.    App.    65,    and  H.    &  S. 
ffp.gue  Co,,  v.,  fidelity  &  Casualty  Oo. ,   299  Fed*  Hep.    243,  where  the 
phrases   construed   are  practically  the   same   as  the  one  we  must    con- 
strue here. 

Plaintiff  further  contends  that   defendant   is  liable, 
basing  his   theory  upon   the  well   recognized  rule  that  policies  of 
insurance  are  to  be  construed  most  favorable  to  the  insured,   and 
that  where   expressions   therein  are   equivocal   they  must  be   inter- 
preted most   strongly   against   the   insurer;    x-hax  where  doubt   exists 
the   contract  must  be  liberally  construed  so    as  not   to   defeat,    ex- 
cept by  clear  and   certain  language,    the   claia.   for   indemnity;    that 
if  the   insurer  desires   to   limit   or  restrict   its  liability  by  a 
proviso,    exception  or  limitation,    such  limitation  or  exception 
should  be   expressed  in   clear  and  unmistakable  language,    and   that 
all  provisos,    conditions  or   exceptions  which  tend  to  limit   the 
liability  of   the  insurer,    should  be   construed  most   strongly 
against   the  party  preparing  the   contract   and   for  whose  benefit 
they  are  inserted.      This   court  has  never  hesitated  to   apply  these 
rules  vigilantly  to   the   end   that   insurance   contracts  may  be   con- 
strued to   in  fact   insure.      Applying   these  rules   to    tne  factB  of 
this  case,   plaintiff   says  tnat   condition  "bH   is  a  paragraph 
devoted   to   the   exclusions  of  liability  and  condition   "c"  pre- 
scribes the  limit  of  the  company's  liability  by  specific  reference 
to   the   so-called  declarations.      It    says   that   combining  condition 
■a"   or  the  definition   of  the  policy,  with  agreement   2,    or   the  in- 
suring clause,   expressed  on  the  face  of  the  policy  above  the  sig- 
nature thereon,    defendant   corapany  agree*  to  indemnify  plaintiff, 
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assuming  unliadtM   ;m£   un«cuiv,;oal   obligation.      Plaintiff    In    its 
argua>«nt,  ho^sver,  has  not  correctly  quoted   a&ree£;ent  3,  upon 
which  it  has  exoressly  teased  its   eX&iR.      Ih&i  agreement  doo*a  not 
show   an  unlimited  INN   unequivocal   a$r#em*mt   tut    this   agr«««&ffint   to 
indemnify  is  expressly  &ade  conditional  upon   the  fact   that   the 
same  i»  orovlded  under   section   "V   of  it«&  6  of  the  declarations 
"but  not  oth«tr«l8ff. s     Than*  ia  no  es&igttity  aaout  tale  provision 
$gki   plaintiff's  mtsmuSSStt   g&GM   contrary   le   its   (express,   stipulation 
as  to  the  issue  in   the   case,     fhila  eon  tracts  of  insurance  when 
ambiguous  are  tc  fee  construed  moat   Btran&iy  is  favor  of  the  in- 
sured,  where,  as  here,  the  contract  is  clear  and  umaietakablo  and 
free  from  doubt,   it  should  fee   w forced  according  to   the  intention 
of  the  parties,   Ju®t    the   saaie  as  ether  contracts.      Crojae, jy ... Anl.&ht.s. 
oXJianojf,   254  111,   SO;  iifuer  v,.,ff.este,3es£.er.  JC^1'^,  lfi.^,,.£g.Af   A  4  tU, 
App,    439;    ■:i_»rtfo.rd...j?.ire   Ins,,, .Se.».  .1^ ,., Aoy|^rSr,I^&U^,;->   3.^7   HI* 
kpo,  355;   ?rM»»,t  on,  ...y.^actna,  t wasujiuty  £_$,. ,   SS  :»: .  2.   Ee$>,   1006; 
t^MBJUBBLJtfc,  £$t.na .  C,a,gual.tjr  .Jvii,-feurettyr  ,,^,o . ,   § 1 0  111.   a-p p .    B 0 2 ; 
Corpus  .Turie,   vol.    32,    sec.    258,   p,    1148). 

Titer*'  is  no  assbl&uity  in   this  contract,    and   plaintiff fi 
argument  is  ssade  plausible  only  by  a  partial   araasxaa.3fc*kin  quotation 
from  the  agrees*  en  t  to  indeianify, 

for  the  rttJMHit   Stated   the  judpsusnt  is  reversed  with  a 
finding  of  fncts  and   Jttdgftent  hers  in   f^vor  of  defendant   tor   caete. 

.  .  am  &  rxx&iM  &w  ftajfa 
a&d  zuswsm  mm, 

O'Connor,   ?.    J.,    end   .cOurelv,    .7,,    concur. 
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We  find   aa  facts  that  t»y   the   contract   upon  wnieh 
plaintiff   sue*   the  liability  el  defendant  waa  lis  ited  to   such 
loss  as  plaintiff  Eight   Sustain  wi:.ile   there*  was  at  l*«ast  one 
custodian  present  on  duty  in   the  premises  ef  plaintiff;    tttat 
at   the  time  plaintiff   sustained  inc.  lose  for  which  it   sues  ibtfft 
was  no  custodian  on  duty  in   the  premise,   and  that  plaintiff 
therefore  is  not  entitled  to  recover. 
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KB.    JTU3TIC1  KATCHIIT  BSLIy"2KSD  218  0KBIOK  of  xm  ecu    . . 

Complainants  filed  their  stands i  bill  of  complaint 
praying  for  discovery,   the   annulment  of  certain  releases,   *sn  ac- 
counting and  general   relief,     J3ef ffisd&nt*  demurred*    .and  complain- 
ants  ©looting  to   stand  b^   the  amended  Mil   a  decree  was  entered 
dismissing  it.      torn  that  decree  this   appeal  J&aa  been  ptrfaetftd* 

The  question   for  decision   ie  whether   the  till   as 
ajumiJi   stated  f&ots  which  entitle  complainant   to  relief;    in 
other  words,  whether  the  demurrers  were  improperly  sustained. 

The  bill    alleges   that  defendant  L&uder&ilk  was  a  real 
•state  broker  who   114  business  in  hie  own  rnrne  and  also  in  the 
name  of  Bert  K.  Lauierisilk  Bealty  Association;    that  he  was  en- 
gaged primarily  in  developing  and   selling  real   estate  subdivi- 
sions;   that   eo&plein&nta  are  not  in   said  bu&iR«e«6  and  are  wholly 
unfamiliar  therewith  and   inexperienced   therein;   that  on  January 
28,  1927,  Henry  ..iebuhr  owned  a   fara  af  about   30  acres;    that  about 
that   time  haudermilk   and   another   defendants    fauawij,    ants-red  into   a 
fraudulent   seh*©e,   platt   slid   eeaspiraay  for   the  purpose  of  defraud- 
ing complain. -ants;    that  L .-'iuder^ilk  acting  turou&h  anil  by  Susen  pur- 
chased  froa  Mabuhr  this  farm  for  a  price,    the  exact  amount  of 
which  is  unknown   to    eo^olainanta,    although  it  was  less    than 
$40,000;    that   titl*-  was  tax  en  in   the  naaae  of   Uuaen,   who   thereafter 
posed   M   the   true  o*ner   of  it;    trsat   the  r»al   ownership   and   in- 
tereat  of  i-auderf-ilk   In   the  land  was   concealed;    that   afterwards 
in  pursuance  of  a  plan   to   defraud,  Laud.era.llk   approached   eo©« 
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plulnants  and  concealing  fro®  then  the  fact   that  he  car   the  true 
owner,    at&ted  and   represented  to    then   that  he  rap   a  r*al    estate 
broker  and  experienced  in  subdividing;   that  he  hfid  arranged  and 

could  purchase  this   funs  for  the   a  mis.  of  $60,000,   payable  .^30,000 
in  cash,   the  balance  to  be  secured  by  Etortt;;atie;   that  Lauderreilk 
solicited   cotupl&ins&nt©  to   Advance   to  his   the  money  necessary  te 
pay  for  the  lewd  end  solicited  ihoia  for  authority  as  their  agant 
ana  broker  to  arrange  an 4  negotiate  for   the  purchase  of  the  land 
upon  these  terse;   that  h<s  further  stated  and  represented   te  coss- 
plainants,   pursuant   to   the  fraudulent  plan,    ihat  opes  the  pur- 
chase ei'  the  land  by  coatpi  ainante  lie  would   enter  into   an  agree- 
stent  with  complainants  whereby  he  would  agree  to  tss»e$ia,te1y  sub- 
divide the  land  into  lots  and   sell    fche»  at   a  eufesteatiel   advance 
in  price,   and   that  as  a  reeult  of  such  sale  ao&plsdUi&nts  would 
realise  approximately  10(K  in  profits  annually  upon  their  invest- 
ment over  a  period  of  five  years. 

i'ha  bill    allies  that  these   statement*  and   representa- 
tions were  false  and  fraudulent  and  known  to  be   eu«h  by  L  martens  ilk; 
that   complainants  h&&   full    faith  and   confidence   in   ai»  honesty  and 
integrity  and  believed  these  statements   te  fee  true  «nd  relied  upon 
then;    that  so  relying  upon  the   statement 8  aaad.  having  no  other  in- 
formation or  knowledge  to   the  contrary,   msgelfciseiite  authorised  ®n& 
empowered  L&uderssilk  as   their  agent   and  broker  t©   represent   then*  in 
the  purchase  of  the  land  for   the  price  of  #60,000,   and  that  com- 
plainants paid  over   te  Laud enail*  on   the  purchase  price  certain 
ancunts  reeresen ting  certain  shares  in   the   syndicate. 

The  bill   alee   alleges  that  pursuant  to   the  fraudulent 
plan,  Lauder&ilk   and   a-usen   cause?*,    the   title   te   the  land  te  be   trans- 
ferred to   the  Peoples  &  herehante  Bank  &  trust  Cos>pany  ostensibly 
in   trust   for   the  benefit  of  coispi^ia&nte;   but  that   in  truth  and  in 
fact   the  transfer  was   eo   arranged  ae    to  be  subject   to   the   sole 
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control  of  Lauderesilk;    thai  thereafter  .auderadlk  secretly  caused 
the  Peoples  &  Lerehanta  Bank  ft  Trust   Btmwniqr  to   convey  the   title 
oT  the  land   to  Lauder^ilk,    vniich    conveyance  i||   concealed  by 
Laudertailk  from  complainants;    that  he   failed  to   r&oord   the  deed 
to  hiaa  for  aore  than  on©  year  after  he  had  received   it. 

The  Mil   further  alleges  that  Lauderailk  on  various 
pretexts  deferred   and   delayed  the  subdividing  nb£   sale  »£  the 
land   for   several  years   and  that   thereafter  Lauder*;. ilk  stated   *nd 
represented   to   iWlfll  ulnewM  that  there  was  no  prospect  of  suc- 
cessfully subdividing  and   selling   She  land;    that  Lauderisilk 
thereupon  offered   to   purchase  from  essslainattta  all   interest  of 
cornel  iinants   so  held  by   them;    that   complainants  being  in  ignorance 
of  the  facts  (U'ore^-sn tioned  and  having,  no   other  aeacg  of  knowledge 
and  believing   the    states/nts  and   represents! ions  of  Laudersilk  to 
be  true  and  relying  upon    ihea.,   conveyed   their  interest  in  the 
land  to  Laudermilk   and   at   the  same  tins  Laudercilk   induced  com- 
plainants t©   execute  various   documents   sad  instruments  purporting 
to  release  Laudermilk  frees  say  sad   all   claims   and  dm  and  s  for  an 
accounting  or  otherwise,      'i'hese  deetBBente,    the  bill   avors,   were 
secured  from  miiiypt  iiiliimniiH  by  false  and  fraudulent  representations 
Sttd  through  concealment  of  the   feme  facts,    and   it  is  alleged   that 
the   same  ought   to  b«-  held  null    and  vcid# 

The  bill  further  alleges  that  Laudermilk  has  caused 
the  land    to  be   conveyed  fey  »   certain   declaration  of   trust   to   the 
Foressan-State  Trust  a  Savings  Bank  as  trustee,    and  that  the  bank 
n©w  holds   title  as  trustee  to   the  lend   for  the  benefit  of  Lauder- 
milk,   the  terms  and   conditions  of  the   trust  being  otui?r»ise  un- 
known to  complainants. 

The  bill   prays   mat   defendants  Map  be   required   to 

answ«r;    that  Laudensilk   Bttdj  iJusen  stay  be  adju  igad   to  be  guilty  ©f 
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perpetrating  a  fraud  upon  eotepl*in&jfits;    that  tney  say  be  required 
to  make  a  eoaiplete  discovery   mi  -ace ousting  of  sal  their  sots  und 
doings;   particularly  *s   to    those  whasa  money  ^as  used  in   the  pur- 
chase of  the  li»dB,   nyhat  sriaa  was  paid  for    the  mi,   how  such  was 
paid   in   eaa'u   and  what   amount  sas   represented  by  H  osortga&e,   what 
contracts  were  executed  with  reference  to   the  ssasae;   that  an  ac- 
count be  tik«n  and  that  Laud  sn«  ilk  aad  §**a&,  or   el  the?  of  them, 
be  d«creed  to  pay  ssnd   turn  over  to   oofiiplaini*nta  such  auxa  or  subs 
as  may  b«*  found   to   be  Justly   du®   eosaplainanta;    that   the  releases 
and  discharges  heretofore  «seeut©d  by  eoisplainanta  to  Laudermilk 
asay  be  adjudged   to  be  null   and  •void;    that   a  receiver  may  be  ap- 
pointed for  documents,   Aaeds,   agreements,   bee*s  of  account,   etc. J 
and   for  otn*r  and  further  relief. 

It  It  ttrged  in  faver  of  the  decree  that   the  allege- 
tione  of  fraud  are  not   sufficient.     Cases  are  cited  holding  that 

it   is  not   sufficient   to   allege  fraud  generally,   but   that   specific 

the 
facts   and  clrou&stanees    constituting^/ fraud  muet  bs   stated,    aa£ 

that   these  faeta  ae   stated  sust  be  sufficient  to   shew  that  the  oon- 
duct   complained  of  *afl   fr&ttdttlent.     M£lMLB~2,*~Jz&XlJL®Sll»    349    111. 
825,    sM   Stapcon  vfi   Simp  sea ,,    273  III.   90,    are   cited.      f«  do  not 
think  there  is  any  doubt  of  this  rule,   but  w*  ar-s  also  of  the 
opinion    that   the  fe*t*  as  here  stated  are   sufficient  to   show  that 
Laudermilk  stood   in   a  fiduciary  relationship   to    these  coitnlHin- 
ants;    that  he  vial  *ted  his   fluty   it;   this   respect,    Mftd    (hat  he  «ind 
Susen  together  conspired  to  defraud   complainants  out  of  their 
money;    that   cornel -linante  relied  upon  these  untrue  representations 
and   sustained   financial  loss   through   such   reliance. 

It   ie  alee  urged   that   *  bill    for  reeciseioB  -which 
does  not  of ; er  to   return   the   consideration  or   to  otherwise  place 
defendant     in   statu  SBA*   iB   *S*|<Mtt   to  de&urrer.      fher«?  ie  no   doubt 
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of  this   proposition   and   the  eases  dafendante  site   so   hold,    out 
nor*  the  bill   Is  net  one  i'or  rescission.      ;.a«  bill   prays  for  an 
accounting,    for  discovery  and   for  other  tsatters,   and  it  alleges 
that  in  order  to  have   Mftta  an   s».c   cttKiiJRg   it   is  necessary  that 
certain    releases,   de^de,    etc. ,    Vfete&l  were   fraudulently  obtained, 
should  be   set  aside.      This   relief  prayed  in   these  reelects  was  not 
inconsistent.      The  hill   Is*  not  one  pri&ariiy  for   rescission  of  the 
contract  under  which  complainants  were  defrauded,  but  it  is  for  an 
accounting   and   discovery,    a&d    in   order   that   these  say  be  had   it   is 
necessary  that  the  raltasfta,    etc. #   should  foe   set  aaidft. 

It  is  rnggeated  that   uie  bill   is  multifarious,  Vut 
the  cases   oitRd  ftftd   relied  on  ( namely,  lona .  %% _  v ...  JBjgg&j   21-,;  111*   95, 
•M  ^irst.  actional..  i>f uik  y.  ^tarkejr*    26 8  III.    22)    show   that  the 
contention  is  wituout  jserit« 

£he  court  erred  lis  sustaining  the  demurrer  and  in 
disrci ssing  the  bill,  sad  ior  that  reason  the  ieorep  will  be  re- 
versed and  the  cause   remanded   for  further  proceedings. 

O'Connor,  P.   J.,   and  Maturely,  J.,   concur. 
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m  soRC8sva«i ,  tmda  KSKe&stfixs  an* 

BOkAiS  J.  liO'-'^ii* '. '  i'iiLi   an   Suso««aora  in 
Trust  under  trust  Deed   recorded   in   tin* 
RiwaN&ff *a  ttfflat  af  Geak  Saunty,   Illinois, 
as  document  1«.    6a$»12G, 

A.ap«13  ««e. 


JOSSM  K0SCX3W8U    -4«d  SaM«^':^,:-I, 
CrosR-Gom  -lilnanta, 

&9$6lXee*  , 

3CBISBU  £yi],M=  .      .  E3   ;  E  tl       .  •  IHSZAfXMla 
Crcsa- Defendant, 

Aftpallant. 
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*ae  £ull'?:.n.;   sasd  g*aaa  A-SSoeiatia©   filed   8   bill    to    h-i.v«* 
&  real    ettate  ^ert^^e    ratfamed   as    to    tlse   description  of  trie  property 
thereby   conveyed    KBd    fa*   its  foreclosure   aa   refor&ed.      Defendants 
li& re » *w skis  »<mp«  r^iers  ci   the  :  «».      i'hey  answered  admitting 

the  esweutior;    -.h^r-oi'   ?  g    s  *eur»    a  lonn   r-js   charge'?   in   the  bill    to    bfca 
asouut  of  $6008   feat    t#»ie4   that   tftey  received  that  aseuu.t,   sand   al- 
leged   that   onlj;    a    ;:.jr-;.   af    th -"   consideration  w&<?  tvtid   to   Htm   and 
that  eos&oliin  »nt  rat  alia  a4  Mw  aalasae  for  the  s»r$a*e  ©f  satisfying 
a  prior  e»cu.Vbr.-inee  of   $36$$  which  Had   tneretofore  been  borrowed  hy 
defer  'ants  fres*.   ce? ■■■';■  I  t,    this  prior  loan  feai&£    evi&SK«a4  by  an 

agreement   dai*d        r  1,1921..      The   answer  averrsd   x...ut  the  ?nia. 

g«U«  indebted***©*,  hs-tf  been   re.-iueed  tc  bob  amount  wnlch  defenlauuts 
could  not  exactly  state,   but   that   me  amount  retaining  dae  and   un- 
paid   was  JmaiSBl    to   see         ;.j-  U9tj    I  .at   an   the  date  of   the  start 
June  2,   1984,   defendants  were  »&id  by  eea&alti  intuit   the   sum  of 
#6000,   leee    the   aaicunt   rtK&itti&f  uiiKUiid   upon   the  43600   ewcun.it ranee; 


( 


c-.r  . 


■ 


- 


that  at  the   lasts  of  the  Making  sf  trie  loar.   ttMMftp  **ae  another 

prior  eneusbranoe  on  the  preelees  to   tue  sxwttat  of  ^240^,   **hiah 
»as  in  the  possession  or   the   ::}h~-rv,m  iH..it<s  lianlc  of  Chicago;    that 
c©*sT>l%in<»rit  h*d  full    knowledge  t&ereefj    that,   at   that  tisie  Brim©  f, 
Kowaleweki  ?as  an  officer  of  semplatnaat  884  Its  treasurer  Mil     & 
notary  public,   an  4   that  aa   treasurer  -m4  ages!   of  gHWtpl&laiisSt  fee 
deducted  fro--    the   sal -3  $3406  1**8   euffisient  Mftey    to  p«y   the 
prior  $2400   enctrabra.nce  and  retained  fteaeys  4a©   xad  s*lag  to  de- 
fendants  on    the  33600   SSsattbrandS    fe©   pay   oil'    the    |J?400    gr* ,.;  iterance  ; 
that   Bali   amount  «as  »(?•»«?  paid    to   defendants,  or   either  or   th<38, 
Vat  MM  retained  fey  8»aflaiaaiRt   to  .ttsoii.ir&e  the  32400  encumbrance; 
that  ©oisylsdn'ant   eonrerted  to  its  ©rem  use  and   retained   Tor  ita  own 
benefit  all   the  :,one;/ai  withheld   fzm  the  $3609  1o<a*<   and  refused  t© 
fjrgiit  the  MKwmwt  of  Aafeadants  thevioitaj    g&at  if  an  aoeount  wore 
taken  it  would  lid  fst«Td   that  *ef er. ;tsmts  w^re  not  in   8*rrea?B  or  in 
default.      Sfee  answer  aealsd    &h*   a!3  ega©1  lien  end   tile  ailegsd  in- 
debtedness,  'but   averred    &hat    the    |34$@   encumbrance  was   a  first 
lien  at   the   t&M   the  1 3  $00  lo*n  «ras  &&#*;    that  complainant  logg* 
this  and  a*tr««d   to  release  sad  Sis  ■  it   *ad   retain  woneys  sf 

defendants  Mf¥i$i«nt  to  do  so,  teat  %mi  it  has  fraudulently  re- 
tainei   the  subs  witrs  interest;    that    ih-5   $$4@0   «jcu»b ranee  had  not 
bean  paid;    that  to   prevent  foreclosure  &«f  i9n4aEiti  purchased  the 
same   to  protest  their  rights   and  teaanded   fy©»   oo: ■■-.■>;  ai&attt  *e> 

lis  bur  s  sic  tat;    ©£d  th«y  oly.issad   the   sig&t   to  tee   r  ^mburse  ifor  the 
aeneys  with  interest.  knitted    the  1  •.  U    err«JP  la   the  des- 

cription;   alleged   ?oj   a§«0WfttJUM8   sHeuld   fee   ts&tttt    Msa   offis.ed  to   pay 
the  MHnasH'l  slue. 

Defenc'-snts   also    ?'iled   %  er^ae-lsUi    setting  up   the 
proceedings    te    J'orteloss  ift4   othrr  fasts   as   KVVMNMfl    in   th<?   f?nswer; 
ssserting  that  they  held  stock  in   the  :&uiidlng  and  Loan  Assoc-i-»tion 
^.nlon  Had  been  wrongfully   forfeited  by  MUKpft  .in.-uit;    pr^jriag  f«r   m 
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accounting,  -   ate*    t-    forfeiture  might  be   set  aside  and  for  otter 
e   ecial  and  general   relief. 

Ceapl*dnant  answered  the  cross-bill,   denying  its 
equity.      The  cause  w&b  referred   to  a  »aster  who  took   the  evidence 
and  reported   to    the   effect   that  the  equities  were  with     thr-  com- 
plainant,  and   that   a  decree  of  foreclosure   should   te  entered  as 
prayed  in  the  bill;    and  that   the   cross-bill  should  fee  dismissed 
for  want  of  equity. 

Objections  were   filed  by  defendants  and  overruled  by 
the  rnaeter.     By  order  these  stood  ae  exceptions  upon   the  hearing 
befors  the  chancellor.     Kxceptlons  &t»8.   4   to  33  were  sustained,   and 
a  decree  was  entered  Alawiasi&g   the  bill  for  want  of  equity,  grant- 
ing the  relief  as  praysd  in   the  cross-bill,   ana  re-refer i lag  the 
cause  is    the  master   t©   state   the  account.      Froa;  that  decree  the 
building  and  loan  association  has  perfected   this  appeal. 

An  examination  of  the  briefs  discloses  that   the  ma- 
terial  facts  as  feund  by  the  decree  are  not  questioned  at?  being 
clearly  and  manifestly  contrary  to  the  preponderance  of  the  evi- 
dence,   and  the   same  would  appear  to  be  as  follows: 

Complaisant  is  a  corporation  organised  as  a  building 
and  loan  association  under  the  laws  of  Illinois  in  1003,     Jfrois   the 
ti^e  of  its  organisation  until  1925  it  occupied   the  premises  known 
as  1359  West  51st   street,   Chicago.     BtJ  the   same  pre&iees  the  real 
estate  and  loan  business*  of  Bruno  #.   howa.:«weki  was   conducted.     For 
a  number  of  years  orior  to  1620  he  operated  a  orivate  bank.     After 
that   titRS   this  back  was    Incorporated  under    the   state  law  as  the 
Sherman  Park  State  liank.      HkC  bank  and  the  building  and  loan  asso- 
ciation occupied   the  same  pre&iaes  in  transacting  tneir  "business, 
iiowalewski  was  one  of  the  organisers  of   the  association   and  was 
its   treasurer   fros    th*   il»«  of  its.'  •?£«&  isation  until  his   death  in 
1925,     Ig  was  also   the  notary  public  or  conveyancer  of  the  asso- 
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elation.     HI®  duties  were  to  attend   to   the  drawing  of  p^ers,    to 
have  the  titles  to  property  examined,    to   clear  objections  to   the 
same  and  te  attend   to  other  jfcatt**rs  of  business  in  which  the  asso- 
ciation was  interested. 

On  or  about   June  12,   19 20,   the  defendants  aareacwskls 
through  Kowalewski  negotiated  a  loan  in   the  sue.  of  $$408  for  a 
terr    of  three  years  fro*,    that  date,   wltfe  Interest  at   six  per  cent 
per  annum,   and   to  secure  th«  payment  of  the  mii  they  executed  a 
trust  deed  conveying  the  orrises  here  involved  to  &owaleweki. 
Ihe  trust  deed  was  record***!  on  June  16,  1920,   ia   the  recorder's  § 

office  of  Cook   county  and    still   remains  of  record  unrel eased.      The 
first  installment  of  interest  on    this  loan  which  fell  due  in 
December,  19  30,  was  paid  fey   the  defendants   at   the  Sherman  i»ark 
State  i>ank.      In  it  arch,  1931,   defendants  desiring  a  larger  loan 
aade  application    to   the  asRosiaticr;   for  a  new  loan   lr,    the   sum  of 
$3600.     At  the    ti&se  of  leaking  the  application  Joeeph  iioreaeweki 
advisad  complainant's  board  of  directors  of  the  existing  encum- 
brance1 for  12400.      He  was   told  by   Hum  that  this  loan  of  #3400 
would  fea  paid  by  the  association   and   deducted   fm   the  &3600   en- 
cumbrance,   and    that   tne  balance  would  be  paid   to    the  defendants. 
The  usual   eosimlttea  was   appointed  by  the  association    to   inspect  the 
property,   and   it  reverted  favorably  en   the  loan,  which  was  granted 
on   the  vote  of  the  board,      the  details  ci    the  loan  were  assigned   to 
Bruno  JF.   aowalewokl   for  attention*     Me  prepared  the  necessary  sort- 
gage  and  agreement,    exa  in**d   Hie    title  te    the  property  and   afterwards 
reported  to    the  board  that   the  loan  was  ready  for  payment*      There- 
upon  the  association's  cheek  for  #3600  was  drawn  on  the  Shenntan 
State  Bank  and  delivered  to  Bruno  V*  fcowi,teweki.      Shortly  there- 
after Kpwalewskl   told   defendant   Joseph  korcaewsai   that  he  was  ready 
to  make  distribution  and  directed  korcsewakl   to  endorse  the  cheek 


. 


♦     V-       :    3,  ; 


«       J  ' 


■■■•i«WJ: 


■ 


I 


- 

■  ■- 
- 

1»*     hfltt     OiyfiSj 


: 


■ 


in  blank  mi  leave  it  with  tllai.   which  JkoresewsJc*  did.      At  the  s<*&« 
ti&e  &©walewe!jri  delivered  to  aorosewski  his  (kowalewaki  *s)   personal 
cheek  for  $1,000,   stating  that  after  he  had  paid  off  the  existing 
encumbrance,   accrued  interest  m6  incidental  expenses  he  woud  pay 
the   balaz.cs, 

Subftoqueut   to    this  transaction  -aowalewski  notified 
Korcsewskl   that  he  was  ready  to  account   lor  the  balance  of  the  fund 
and  he  gave  Korcxewski  his  cheek  for  #135.9  6  tc  balance. 

at  the  time  this  $5600  lean  was  ma4#  the  escu&bran©« 
of   ;2400  was  a  good   and  valid  first  iien  on   the  property,   and  of 
this  faet   cossp'iaieant  had   actual  and  constructive  knowledge.     It 
■was  the  duty  of  &owalewski   to  pmy  and  release  the  12400,  but  he 
fraudulently  failed  and  refused   to   fto   a©  ana   converted  the  full 
amount  of  the  loan  and  accrued  interest  to  hie  own  use  to  the  extent 
Of   $3443. 

Joseph  Korosewski  ®m.B  of  foreign  birth  mA  unable  t© 
read  or  write  the  isa&lisn  langttagft.     Bruno  9»  iiowalewski  ras  of 
the  ease  foreign  nationality,      Ihey  had  been  acquainted  with  each 
ether  for  Kany  years,     ^eresewskl  was  a  brisk  siason.      Ha  had  had 
numerous  transactions  with  fcowalewski,  who  had  at   tls*ee  acted  ae 
his  advisor.      The  decree  finds  taat  &orc*swski  had  no  knowledge  of 
the  fraud  and   deception  practiced  by  kowalowski;    that  K-rcsewski 
paid  no  further  installments  of  interest  en  the   encumbrance  of 
$3400  but  that   these  were  "paid  by  kowalewski;    that  Kowalewski   sold 
the  encumbrance  to  one  Sniegowski,   and   that  fro.     the  date  of  the 
transfer  &©waleweki  ©aid   the  several   installments  of  interest  to 
complainant   and   continued   to  do   so  up    t©   ths>   tisie  of  Kowaievekl's 
death  in  May,   1925.      It  <#as  not  until   after  the  death  of  ^.©traiewski 
that  the  Korosewokis  learned   that  &ewal**ski  had  not  paid  the  $2400 
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encumbrance ,   M  it  was  his  duty  to  do. 

In  June,  1934,   the  &ore»awskla  beln*;  a&ain  desirous 

of  inere '■-(.« Ing  thsir  loan  applied   to   coaplainant  for  a.  lean  of 

$6,000.      Iti©  usual   routine  was  adopted,    snrt   the  loan  w&s  saade   by 

too  association  loauing.  and  delivering  to  &a«alewskl  its  vheck  for 

#6000.     He   in   turn  caused  iicrcJsewsskt  to   endorse  it   in  blank  and 

after  Jje  teecelved  it   so   endorsed  deposited  it  in  hi  a  ©en  personal 

account  frop-3  which  ho  dretf  for   the  various  disbursements,     the 

decree   finds   that  at   the   ti&a  of  »*king  this  loan  the  £840u  enouai- 

of 
brance  »a«  a  valid   first  lien  en    the  pre&iseej,,  the  existence  of 

which   complainant  had  both   actual   and   constructive  notice. 

In  the  wmmms  of  1923  when  the  ^2400  encumbrance  was 
about  to  stature  i^owalewski   caused  the  ^oreaewsitia  to  execute  a 
certain  renewal  agreement  and  e.s.teiision  interest  notes  by  repre- 
senting that  the  agreement  and  note*  applied  to  other  property  and 
by  concealing   the  fact    that  they  pertained   io  this  loan.     1'he  de- 
cree specifically  finds  tn&t  the  accompli shfcent  of  this  deception 
was  aided  by  the  faffs  a   that  Sttras  F«   aowaleweki  had  the  full   con- 
fidence of  the  horoaewakis  sad   that   they  were  unable  to  read  or 
writ*  the  Kn g 11 ah  iangaage. 

When  Korea ew ski  learned    that  Kowalewski  had  not  paid 
the  12400  encumbrance  and  hud  not  caused  it   to  be  released,  he 
brought  the  matter  If   the  attention  of  complainant  arid  was   told  by 
complainant's  officers   that   the  aaatter  was  being  investigated   and 
that  the  investigation  would   take   ssosue  tissue,      i'hey  advised  &orcxew. 
ski   that  he   should    continue  paying   tb<*  assessment  on  hie  loan  of 
#6000  until   eucn  time  as   the  association  could  complete  its  inves- 
tigation.     £.orcz«wski ,    relying  on    this  direction,    continued   to   pay 
his   regular  weekly   tastallaittta  until   %bout  J*  ov  saber   'Mt   1937, 

Sntsgowski ,    the  own*r  of  the  #24c*0   enctuabranos,   having 
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caused  a  bill   to  foreclose  to  be   Hied,  is-orcsewskt     caused  complain- 
ant   to  be  advised  6f  fcftt  fact   sad  tgemaagsa'  the  payment  ©f  the 
amount   elaistfld,  wuish  complainant  refused   l«  &»•      April   3C-,  19  27, 
&©resewski  caused  .iniegowaki   to  b#  paid   the  sum  of  $29  52.02,   in 
satisfaction  of   the  aa  unt   then  Sound   -.rue  on   t;,e  $8400  loan. 

February  16,   19  S9,    complainant  passed   a  resolution 
finding  defendants  koresewskis  in  default,    forfeiting  their  60 
shares  of  etock  In  the  ass  .elation  and   directing  the   foreclosure 
bs  brought  on  the  #6000.00  nartgag*.     The  decree  specifi sally 
finds   that   the  defendants  were  not  at    6&st   ti&e  in   default;   that 
before  declaring  a  forfeiture  trie  building  and  loan  association 
should  have  accounted  and  directs   that   the  resolution  of  for- 
feiture be  vacated  and   set  aside   said   that   the  defendants'   right 
to  membership  be  restored. 

The  decree  finds   that  Bruno   f.   kowaleweki   in  receiv- 
ing the  check  for  #3600   endorsed  by  korese®sj».i  in  blank,  ^a»  the 
agent  and  acted  for  the  iiabieski  Betiding  Sfk4  Loan  Association,   and 
that  it  ^aa  his,  ILowalewsii's,   duty  as  gtfctit  agsat  to  pay   to   th« 
legal  holder   and   o«iier  &T  said   encumbrance   the  amount  of  principal 
and  interest   flue  and  ©wing  on   the  <#24O0   snouabranee,    and  that   such 
duty  was  the  duty  of  the  iscbieaki  Luibdlnfe  and  Loan  Association; 
that   the  failure  of  iiowale^ski   so   to   do  was   the  failure  of  the 
Sobieski  Building   *nd  Loan  Association,   and  that   the  Sobieeki 
Building  and  Loan  Association  ought  in   equity  and  good  con  sol  en  e« 
be  required   to   account   to   the   defendants   for   the  amount  of 
|2©S2«02  paid   and   expended  by  tftfttt  in    the   satisfaction  of  the 
$2400   encumbrance. 

As  already   stated,    the  controlling  .question  in   the 
case  is  whether  Bruno  l\   kowalewski   in   his  dealing*  with,  the 
^orexewgkis  with  reference  to  these  loans,  was   the  agent  of  the 
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complainant  building  and  lo-m  association  or  the  agent  oj'  the 

Keresewskia.      It   la  trap,    as   cosspl   inunt   contends,    that  the  burden 

the 
of  proof  la  upo&Aorexewskls  in  this  rwspeet  (hudlnot  v.   g&Bl&g;, 

190  111.    394;    foreman   'I'rust   and   L>a,v.U,~;s  liank  v.   Cohn .    342  111.280}  ( 

but,   as  already  stated,   the  fsttti   k?«  practically  uncontradicted 

and  the  only  question   to  he  decided  as  far   as   the  errors  assigned 

by  eoeipl&inant  are  concerned,   is:      Shat  «?a«  the  relatioxiship  of 

Bruno  I,  itowalewaki   to   the  parties  In   this   transaction'? 

Defendants  have  assigned  cross-errors  questioning  the 
validity  of  the  |6000  sortgage  upon  the   theory  that  because  thn 
first  encumbrance  of  $2400  was  not  ownsd  by  the  bulging  m&  loan 
association,   the  Mftirtgagt  *'or  16000  was  contrary   to   the   statute  and 
invalid.      Jut  rates*  v.  Oqvj.  99   ill.   A$$.    156,    is  cited.      It  is   true 
that  the   statute  directs    that  in   the  leaking  of  loans  a  building  and 
loan  association  should   take  atapie  real   estate  security  uneneu&berad 
except  by  or  lor  liens  of  the  association;   but   it  by  no  m*ans  follow* 
that  when  an  association,   as  h**re,    tnre-Uijh  fraud  or  inadvertence 
of  one  of  It*   a$aattft,   sta&aa  a  loan  of  that  kind,    the  loan  is  ultra, 
vires  ite  powers.      As  we  understand  the  case  of  ju.er^se^s  .v,   opvjs. 
it  holds   tnnt   a  loan  auMit  under   such   circuii&st&iieea   is  not  ultra. 
Vires  the  association.      Under  these  circunstas-ces   the  defendants 
cannot  be  hoard  to   contend   that   the'  mortgage  1«  void,      on   the  un- 
disputed evidence  we  hold   Uiat  itowalewski  in   'lisbursing  the  proceeds 
of  the  $5600  check  and  othor  checka  was  acting  as   tfes  agent  of  cok- 
plainant.     he  was  its  ©fficer.      ine  ousinesa  ©J"  disbursing  these 
proceeds  waa  specifically   turned  over   to  bJjb  by  the  iff  lain— t 
association,   and  the  »eeociati«n,   it  is  npii-ts&nt,  relied  upon  hist 
to   see   that  ita  rifenta  were  protected   W4  it#  dlreetione  carried  out. 

Complainant    says  that   it  was    the    iuty  of  defendants   to 
execute  4aaortKage  clear  of  all  prior  liens.      That  is  true.      It  was 
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alao   the  -1uty  of  the  association    t©   see  to   it   that   any  mortgage 
taken  by  It  MM)   si  ear  of  prior  liens,      me  association  eouid  act 
only  through  Its  agenta  &nd  officer a,    and    tnat  duty  was   specifi- 
cally intrusted   te  .Bruno  i  .   a-owaiewtski.      mat  is-owalewskl  happened 
to  have  the   confidence  of  the  korcsew&kis   to  a  remarkable  degree 
did  not  change  or  modify  the  authority  Wsd   the  duty  of  iiewalews&i 
as   the  a  vent   <>*"  eos'pi*inaut.     The  .fcoreseweils  had   a  ri^ht  to  rely 
not   only  upon   the  actual   tut   wise    utou  the  apparent   authority  of 
coeplainsnt 's  treasurer   sad   agist   to  vtiiam  the  distribution  of 
the  loan  »ae   entrusted  by  ooraolainar  t«        Cpiuplsdnant  feac  cited 
authorities  which,  however,   do  not   sustain  its  eoat*etia»<     Or*  of 
these  oases  is  g en  fe %e , v  ^,gcta%l  cker. >   17<*  *«  Y.    29  8. 

In   that  ease  a  MeVtgfcfitr   ei&pl<-yed  a  broker  to   secure 
a  mortgage  loan  which  h<>   desired   for    o\e  purpose  Bf  paying  off 
existing  Mortgage*  on   the  property   to  be  convoyed.      Xhe  broker 
applied  to   plaintiff  @*rtgag*«   for   the  loan.     The  mortgagee  viewed 
and   said  he  would  ^rant   the  lean   it  it  "^a®   so  be  a  first  mortgage. 
the  broker  assured  his>  that  it  weuld  fee,   w$k£?«mpOS   the  ntrtgagsa 
signed  and  delivered  hie  m*\-es  i'or  the  aaeunt  of  the  loan  Had  Made 
payable  to   the  order  of  the  broker,  who  endorsed   the  cheek  and 
deposited   It   In  hie  account  in  the  bank.      Defendant  ssortgat-er  then 
went  t©  the  office  of  the  broker  to  ascertain  if  he  had  the  ssoney 
en  the  leans  and  signed  a  bond  «nd  mortgage  therefor,     the  ques- 
tion then  arose  as  t.o   the  payment  of  the-  prior  isertgagg*   end  the 
broker  testifle-i   that   the  mortgager  told  hia  to  pay  the  prior 
Mortgage**      The  mortgager   did  not   deny  this  testimony.     The  breirer 
took  the  assort/*^,;,1  e,  h&d  it   recorded   and  ist**  delivered  the  bend 
and  Kiortga^e  to  the  mortgagee,   but  he  left  unpaid  quite  a  number  of 
the  wrier  lieos   and  misappropriated  s  p&r%  of   the  money  in  his 
hands.      As  a  matter  of  fsot  the  »ortf,ager   and  the  mortgagee  never 
met  until  after  this  misappropriation   ttaiefl  to   light.      The  opinion 
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states  tiiat   the  final   una  narrow   uueation  was  ono  of  agency,  which 
would  be  determined  by  the   answer  of  the  qaeafclon  us   to  who^  the 
broker  represented  at   the    ti««  of  his  default.     The  court  said   that 
in  the  first   jne tones   the  brcKar  represented  the  taorttjagor  alone; 
that  his  authority  was  aeraly  to  negotiate  the  loan,    sal   that    this 
did  not  include  the   right   to  recoive  ti»  eob#;^  jiy  it  in  pay- 

stent  of  other  liens;    that  whsn  the  ssortgsgee  gave   the  broker  the 
cheek  payable  to  hie  ewa  order,    the  aortgagar  had  not  yet  executed 
the  mortgage   to   secure   ft&a  loan,   and   that   in   ,  iving  the  bro. er    the 
check  the  mortgagee  clearly  made    taa  broker  his  own  ageat]    that  if 
the  broker  had   then  defaults   the  loss  woul-i  have  been   that  of  the 
aortgagee;   that   the  evidence ,  however,   showed   that  thai  the  broker 
and   the  oortgagor  again  nat    the  a»or %gm or   asked    Che  broker  if  he 
had   the  aseney  far    the  loan   and  upon   receiving  an   affirmative  reply 
executed  the  bond  hm&  mortgage  and  delivered  the  ease;    that  if  there 
had  been  no  prior  lions   this  weald  have   ended  the  transaction,    feat 
there  were  orior  liens  to  discharge,    «nd   that  the  mortgagor,   in- 
stead of  arrang&n^  to   da    this  hteself  or  having  it  daae   in  Bit 
presence,   sither  permitted  or  requested  the  broker  to  do  it;   taat 
it  was  the  duty  of  the  aertgager   to  q**»  that  the  prior  liens  vet* 
paid  out  of  the  proceeds  of  the  loan  and  when  he  acquiesced  in   the 
broker's  ietention  of  the  money   lor  that  purpose  it  oMeanted  to  an 
isjplied  if  not  an  express  delegation  of  authority  to   the  broker  to 
do   that  which  it  was  the  mortgager's  duty  to  do.     A*  the  mortgagor 
had   thus  intrusted  to   the  broker   the   duty  of  securing  the  discharge 
of  the  prior  liene,   the  brake?  was   Ike  a&ent  oi  the  ;uortga«or  for 
that  purpose* 

*hai  caee  is   clearly   diatiaguieaaelg   I'roa   uiis  one  in 
that  th»*  duty  ef  seeing   fc&at  the  prior  Hans  were  discharged  was 
in   this  case   oeraaitted  by    the  coetpiainant   aeaeeiation   to   its 
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own  officer  and   agent,  Bruno  l\   howalewski. 

fa^fela  v.  MtaSJS&S&k*  1*3  •«  ¥•   *«   ^25;  ftMflJBMB  v. 
£*us*,    61  teich.    3S5;   &ay  v.   kutual  M2Q&£kM  M&J  Ir'g»    &Lm    7a  l(>' 
Hpo.   2fi6;    Josfpt.h&l,  v.  jjflBHMU   3  **>»•  *•   C.    38,   *r<*  other  oases 
oit^d  and  relied  on.     All   of  the;-.,  we  think,   &r«  clearly  distin- 
guishable in   that  the  person   charged  Wit  a  agency  was  sua   individual 
aetin^  In  a  particular  individual   esse.     here,    a  corporation  held 
out  a  particular   »gent    for  saany  years  a*  its   representative   In   a 
e.iven  capacity.     We  thins  the  f^cts  here  are  not  unlike  those  ap- 
pearing in  lnt«r-at/-i.te  BM^a^iaSfc&OLu. ftg^L8.'   i77  Hi.  9,   upon 
writer  defendant*  rely. 

The  question  at  iasufl  in   that  case  was  whether  one 
Jenks  HI   the   ftffdttt  of   the  fettildi&g   -*nd  loan  association   to   that 
notice  to  hi*  would   fce  notice  to   the  association,      The  association 
organised    an   advisory  board,   of  which   Jenks  «ae   secretary   and,    .ap- 
parently,  treasurer.      Defendant,  tr*.  Ayres,   ajmlifid  to    the  asso- 
ciation  through  Jen»*  for  *t**k    Nftd   f»*  a  lean.      Jenks  secured  the 
issue  of   stocii   *nd  its   transfer   to  «rs.   Ayera.      it  ??&a  discovered 
that  there  was  an  error  aa  to    ?.he  person  In  whose  xta&e  the  l&n3 
was  held.      Jenk*  transmitted    ;-he   application    ts   the  nome  office. 
Jsr*.   Ayr*   and  h»r  husband  executed   the  bond   and  mortgage  In  his 
presence.      The  association   sent   the  draft  for    the  loan  to  Jenk*, 
who  had  fere.    Ayers  sn-iorse  it  and  return  it   to  hiai,     ue  deposited 
It   in  th*  bank  and  coll«oted   it    and  held  the  Money,    took   out  of  It 
dues,    etc.,   o^ing   fee.   the   association   and  paid   the  rest  of   the  raoney 
out  on  ordere  of  i rs.    Ayer*  aftd  her  husband   k*    the  building  pro- 
gressed.     The  duties  of  Jenks  as   secretary  of   the  local  board  were 
to   solicit   stock,  sake  loans,    collect  dues  and   interest,   do   the 
general  work  of  the  secretary  Mid   treasurer  of  the  local  board, 
keep  the  accounts  of  the  association,   and   collect  dues,   premiums 
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and  fee*  of"  the  stockholder!*  of*   the  association.      Jsnks  aaid  off 
a  prior  isortfcag^,    recorded  its   release  and  recorded   the  mortgage 
of  the  loan  association,     ft**,   Ayerc  and  &er  husband  had  paid 
Jenka  #28  to  saaks  a  trip    to  Il0o*i»gi*»  for   the  purpose  of  hurry tog 

up   the  loan.      It  was  argued    thai  Smk.9  acted  as    Hie   agent  of  tors. 

Ayers  in  paying  out  the  grreaea&a  of  the  lose  to  her  si&terial&en  and 

laborers  on  the  order  oi  her  bstasasa  or  herself  as  the  building 

progressed.      the  court  said: 

"This  position  is  unter.aiie.     A  building  ftseociation  fur- 
nishing a  one  j  to  pat  up  a  building  on  the-  preaftioee  aertgagad  to 

it,  which  building  is  usu&lly  an  i.-poriant  part  of  the  security 
for  the  pavaent  of   the  loan,   does  Bet  pl&ae   the  availa  of  the 

loan  in  the  luMt&a  of  the  mortgagor  and  loare  it   to  his  discre- 
tion -whether  It*  will   put  the  aaaey   into    the  building  or  u»$  it 
elsewh  re  for  his  other  pur/eees.     Such  a  course  w<-uld  be  suici- 
dal to    the  association.     It  requires  the  borrower  to  pemlt  it  u 
retain  the  saoney,    and  it  pays  out  the  money  on  the  order  of  the 
borrower,    and   tlit&a   sees   that    the  proceed*  of  the  loan   are  applied 
to   'the  building  an   the  real   estate  given  it  as  security.     Jenka 
performed  that  responsible  office  for  plaintiff  in  error  (the 
building  and  loan  association).     9a  hold  he  ^'ae  an  agent  of  the 
association  for   the  purposes  of  fcfela  losa;  and   ft&at  notice   to  hisi 
of  the  prior  unrecorded  Hefaari  enter  purchase  money  aartjpgs   for 
$1850  was  noUcs  to   the  association,  * 

The  facts  her®  are  very  similar  to    t^ose  which  appear 
in  that  case.     "We  do  not   entertain  a  doubt  that  Bruno  f,  howalewski 
in  the   transaction  with  the  Karafttva&la  was   the  agent  of  the  amm,- 
plain^nt  as  so  ei  at  ion  for  the  purpose  of  aeeing  that  prior  liens 
were  extinguished,   and  the  association  was   therefore  bound  by  his 
acts. 

lex  theeaereasona  th«  decree  is  affirmed, 

O'Connor,  P.    J.,   and  ko^urely,    <? . ,   concur. 
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JOSEPH  w&QBMwamx, 

Appellee, 

VS. 

MADISGSi  4k  mwzm   3TATX  fiAJUC, 
App  sllaat. 


iiR.    Jt/SrieS  MAfCKSTT   DlsLlVilBBO)  tm  OPIMO*   Of  XHV    ■:;=.  u>.T. 

This  is  an   appeal   by  defendant   trustee  f**»  an  order 

restraining  it  from  prosecuting  a  certain   suit   in  forcible  det&inaar  and 

for   rent  begun  in   the  Municipal   aourt  of  Chicago,   against  Harry 

Wolehin,   also  known  as  Earry  Wolchinovesky,  who  is  the   son  of 

complainant,    Joseph  Wolcftinoveoky.      CpEi.pl  *  in  ant,  however,  at*s  not 

appeared  la   this  uourt   to   support    the  order   entered. 

'ihe  order  for   las  lajunotiea  %*as  Issued  June  19,   1  =  31, 

and  on  June  33rd  tnereas'ter  defendant  aadft  a  motion  in  writing;  to 

dissolve  the   injunction.     On  July  16,  1931,   complainant  filed  an 

amendment    to  his   aaeaAod   bill.      Be   ttte   s^ne  day  the   court   entered 

an  order  which  at  a  ted: 

s#s*   the  court  having  read  the  amendment  to   the  bill  of  com- 
plaint  and  having  been   fully  advised   in   His  precises, 

*If   15  K38KB*   QSBSSBS   that    the  action   to   dissolve   the   in- 
junction heretofore  ordered  lie  sad  taa  saise  is  iis»l««od»" 

It   Is  assigned  as   errors   and   argued   in   th<%  brief   that 
the   court  erred  la  overruling  the  taction   to  dissolve  the  injunc- 
tion,  in   that   it   oroceeded   to   consider  fe&ffl  «&■$*«?  v&t&attt  notice 
as  required  by  rule  21  of  the  circuit   and   Superior  courts,    and   in 
that    in   passing  upon   said  motion   it   considered   the   asiendment   to    the 
amended  bill  of  complaint  which  had  been  filed  apparently  without 
leave  of  court.      &ut   this  appeal  is  not  lalcss   fwrtt   that  ord*r,   nor 
doea    the  record   &1 ««&«•«   that   any  saotion  was  s~ade   to    strike  the 
aaaateaat  to   the  amended  bill  of  corals  in  t,  which  appears  in  the 
record  and  was  evidently  f.iv«n  consideration  by  the  court.      Under 
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these   circumstances,    ft*   trunk    the  presumption   is   that  notice  was 
«tven   and  that   the   SttWadgent  was   properly   filed. 

Th«?  controlling  question  in  the  case  is  whether  -the 
allegations  if  tin?  bill  %&  amended  set  fortii  facte  whiah  justify 
th*  entry  of  the  order  for  an  injunction. 

r£he   amended   bill    alleges    t:.-at    oo:.l;>.iaimtnt   was    the 
owner  in  fee  of  certain  oregilees  dsserilied   and    .:■;<*  t  upon   certain 
dates  na&ed  he  executed  trust  deeds  conveying  to   the  defendant 
bank,   as  trustee,    these  premises   to   secure  certain   issues  of 
bonds;   that  he  alec   executed   certain  assignments  of  the  rents, 
issues  and  profits  of  these  pret&lses;    that  he  is  atout  ninety 
years  of  ag*  and  unable  t©  r«&d  saad  writ©  the  English  language 
with  the  exeunt  loss   that,  h<?«  is  able  to   sips  his  n^e  and   initial* 
and  to  'make  his  «;«&;    that   the  ^itneaaee  and  notaries  public 
never  re«d,  nor  »&e   tbere  an  atte--.pt  to  explain  the  do  cut.  ents, 
to  him,   and   that  he  was  newer  aslced  if  be   signed   the   east*--  as  his 
free  and  voluntary  aet  f  e ;    fc&s  purposes,   uses  and  considerations 
therein    est   forth;    that   at   th?    bias  fee  ^-as  purported   to  have 
acknowledged  and  executed   the    trust  deedc,   iis&i^n&entfl  oi'  rente, 
notes,   bonds  and  i»*4Mr**t  coupons  he  did  not  understand  or  com- 
prehend  the  nature,   character,   and   srsbafela  §e»*#i$ns»#ft  of  the  in- 
struments,   MM  that   fraud,   imposition  and  undue  influence  wers 
exerci*ed  upon  hiis  on   the  dates  the  instruments-  were  purported  to 
have  been  executed   and  a«isB»wled$«d}    that   e©iRpl«i»«at   and  aie  son, 
Moris  Welehineveslcy,   «?ho  »m  present  at  the  purported  execution 
of  the  trust  deeds,   bonds,   etc.,  w«re  e&pleyed  as  tailors  and  were 
not  familiar  wltii  the  l;»wa  or  terms  used  in  regard  to    such  in- 
struments,   and   that  aoEtplain^nt 'a   signature  m&  sari  were  obtained 
by  fraud,   duress,    imposition,   undue  influence  and  misrepresentation; 
that  he  received  no  money  or  st&tt*   csnsil written  for   the  sigt-ing  of 
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the  trust   <!s«d*;    that   on   account  of  the  sant   and  failure  of  con- 
sideration  and  because  of   the   fraud,    purees,    i.  noaitlon,   undus 
influence  and  aiareprssantations  In  the  aicalag  of  the  instruments 
it  would  be  against  equity  and  goad   consoienoa  to   enforce  th«   col- 
lection of  the  same  against  oosjp  lain  suit. 

The  stating,  part  of  the  bill   does  not  set  up  any  facts 
concerning  the  suit  at  law  which  defendant  trustee  is  restrained 
fro*,  prosecuting,   cut  Is   the  prayer  for   raliaf«   eaKplaiBaBt  Ha&aa  a 
statement  with  reference  thereto  wide--  is  Bar*  fully  set  forth  in 
the  wmnflwitlitl.   which  is  as  fellows: 

"Your  orator  further  represents   that,   saaa  tins  after  the 

filing  in   this   court  of   the   original   bill  of  complaint   and   t.-.ie 
court  had  acquired  jurisdiction  ©f  the   subject  saatter   ftBd  par- 
ties thereto,   one  of  the  dafandaBts  herein,   Madison  &  &*dsia 
State  Bank,    a  corporation,    through  it®   t&gaJBfct  and  attorney,   in- 
stituted   a    suit    for  possession   and   for    rent  of  the   second   floor 
in  the  building  known   as  0657  8*.  Whipple  etreet,   Chicago,    Illi- 
nois,  which   i»  one  of   the  parcels  of  land  and  isHpratrSBBBtd   in- 
volved in    this  cause.      Said  suit   in   the  municipal  court  of  Chi- 
cago is  based  on   the   aforesaid   assign&ezits  of  rant  recorded   as 
iDoeument  i*os.   9850494,   t £6649 5,   998&6S   and  998163,   whien  as- 
signments of  rent  were  eat&i&ad  by  fraud,   ttl  BrepraBBRiutiOB   and 
duress  as  heretofore  alleged  hereia;    ui*s,t  said   suit  li   sgaiBttt 
your  orator's  eon,  Harry     olcinovesky,    sued  as  Harry  Solchin, 
arid  for   rent   in  tho  m  of  BiBsty  ($90)    doll-are  per  Eonth, 
although   th#  other  tenants  Is    Was   Said  press! sea  only  pay  sixty 
two   ($62)    dollars  pat   ssaaih   SB   fcBS    i'irst  floor,    and   the  tenant 
on   th«*  third  floor  pays   seven ty-une  dollars  and   fifty  cents 
(#71.50):    that   the  shove  mentioned  premises,    aeoond  floor,   are 
used  and  occupied  as  a  homestead  by  your  orator,  his  son  and 
hi S    e  on  *  s   f a  *  i  i  y . 

*Your  orator  further   represents   that   the   aforesaid  assign- 
ments of  rent,   so  fraudulently  ateialaed  as  aforesaid,    did  not 
include  this  ao&rtr-swt;    that  the  defendant,  &adi  eaa  ft  **.ed%ie 
Stats  Sank,   not   satisfied    si th   taking   all   the  real   estate 
which  your   orator  owned,   cow  seeks  to  have  hisa  put   out  of 
possession   of  his  ban*  unless  restrained  by  ardar  of  this 
Honorable  Court;    that  his   entire  fortune  and  investments  here- 
tofore valued  at  sver  fi^e  kaadrad  thousand  ("'>::  »  >00)  dollars 
will  be  a  total  lose,   wnien  injuries  are  irreparable   Mid  cannot 
be  tan  Batatas'  in  sasiagaa;    baal   tisa  rights  of  your  arata*  rill 
be  entirely  prejudiced  unless  a  temporary  writ  of  injunction  is 
issued  immediately  to   restrain   the  Madison  ft  Sadaia  State  hank, 
a  earooration,    et a« ,   its  ag««ts  ;>nd  attorney*  I'rou  proceeding 
with   the  ease   in   the  Municipal   court   of  Chicago,   ho.   1S7S19  5, 
Madison  a  kedssie  &i.ate  ianK,   as  igaaa,  vs.  Saanry  Waloula,  which 
suit  is  really  against  your  orator  as  ..ording  to   equity  and  good 
conscience,    your  orator  is   entirely    remediless  in   tne  preelees 
according  to    the   strict   rules  of    uhe   con.on  law  and  can  only 
have  relief  in  a  court  of  equity  where  matters  of  this  nature  are 
properly  cognisable  gad    r*l  ievable.  • 
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Ther*  la  no   ioubt   of  the   general    rule  upon  which   de- 
fendant Insists,    that   »sf*Jr«   a   court   of  equity  *U1    entertain 
jurisdiction  to   issue  an   injunction,    saBglalBSBt  suet   eho*  that  he 
will    suffer   injurj   if  the   r«Xi»f  is  not   granted  and    &&%   the  allega- 
tions amsst  b»  clear  and  distinct   to      the  effect   that   eufcfst^tial 
injury  will  b*   aust.-.in*d.      Xsa  rule  is  laid   dom*  in  numerous  caa?*, 
seme  of  enian  ar*  sited  1b   t&e  'brief.     ( Allot t  ,?,,.  J^  gri  c^an  ;5tr  ay- 
hoard   €fe.  .    237   Hi.    5S;    'iirard.  v.,,  Lehigh   ^to^fi   wQ.»  f    290   111.    "4?9; 
Joseph  yn.  Fijian -■?  I'lftir:?   vo_. .    3?  Ill,    B74«)      The   allegations  of   fcaa 
■bill  as  8E»ei.d«6  fe-rs  Aafeettrs  within   fe&l*  rale.     Co- plain  tint  is?  not 
nstf&ed  as  defendant   in  the  action   brought  in  the  kunicipad.  court  of 
Chicago,   and  no  fact   Is  aliased   in  the  till  as  mended  s&owisg  the 
Municipal  court  in   the   suit  described  weald  haws  any  jurisdiction 
what  so  rver   to  pass  upon  or  adjudicates  any  of  hie  rights. 

Uncer  these  elrouKStasoss  it  *aa  error  to  grant  Was 
injunction,   sad  the  order  is  rataraad, 

JUrVKRSSD. 

O'Connor,   1'.   J.,   and  kcUirely,   J.,   concur. 


(MS    6X    *>. 

■ 

ii  knmta 

j  ... 


■ 


SS3S  I 


, 


i    tn  i  to  a    ■  i  /-■       j 

Vrt$    IU.J    Q4m,    i   aun**l-;>;a    /  \  f 


corporation,  J.«u*'^      .     :■    j,   HYSAJJ 

X.1J*  £/■■..  I      ,,  .._,...■■  ^ad-" 

::>£RIJK  H.    0DIU1    ,    Individually 
and  M  fffflmlt  Tit  fflfflTt »  etc.. 

Complainants,  .,:  eiieee, 

v, 

PATrUOi  0.   IflKM,    (now  deceased), 
THGMAJS   F.   «Y£k3,   JH.,    i»QUJ    B.     JAV1D. 
ABRAHAM   UffHlAirT,    fi^XT    JLSART  and 
LSO  f,    illCaAXLS, 

Defendants,  A  polla&ts. 


OPINION  FILED  NOVEMBER  13,  1931 

RX.  Wmm  ■    delivered  the  opinion  of  the  court. 

The  complainants  filed  their  Dill  of  complaint  fey  31, 
1931,  graying'  t&srt  the  defendants  named  in  the  hill  be  perpetually 
enjoined  and  restrained  from  interfering  with  the  manage  saent  ftjmi 
affaire  of  the  business  of  the  Sortfe  Shore  P??rk  ui at riot  and  from 
interfering  with  the  holding  of  meetings  of  the  Board  of  Commissioners 
in  said  district.   ■  temporary  injunction  wms  granted  without  notice 
and  without  band.   A  .notion  to  dissolve  the  temporary  injunction 
made  and  on  June  4,  1931,  the  motion  to  dissolve  warn  denied,  June  17, 
1931,  Ml  interlocutory  ttppMl  Pond  was  filed  and  the  matter  comes 
before  this  court  &§  m   interlocutory  appoel  from  the  order  granting 
the  temporary  injunction  in  a  ■••■id  cause. 

the  Mix  of  complaint  charge®  tfe&t  the  North  Shore 
Park  District  of  Sock  bounty,  Ixilnoia,  is  a  municipal  cor  or  tion  under 
HI  ?ct  entitled,  **a  -ot  to  provide  for  the  or gs$£ nation  of  park 
districts  and  the  transfer  of  submerged  land  to  those  bordering;  on 
navigable  bodies  of  ■tttMr**  approved  ?nd  in  force  June  34,  1S9S. 

Charges  further  that  James  *,  la***  ^ymmi   £ine«lberg,  8s r old  . 

Leopold  vnd   Frederick  h.  Ohetlain  are  commissioners  of  said  district 
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and  Join  in  this  action  as  complainant  a,  both  as  commissioners  and 
individually;  that  Janes  *;.  Rtsd  and  Frederick  K.  Ohetlsin,  parties 
complainant,  were  duly  elected  to  the  office  of  commie alone re,  but 
that  their  terms  have  expired  and  tJtat  they  are  at  present  holding 
over  until  their  successors  shall  be  duly  elected  and  qualified; 
that  t5*t*lofc  0.  Sinn  and  ?m«Ma  £•  layers,  Jr.,  parties  defendant, 
cl^im  to  have  been  elected  commissioners  of  said  district  at  an 
election  held  In  the  City  of  vhiongo  on  ftp**!  7,  1931,  and  have  de- 
manded th*t  they  to)  declared  the  duly  elected  commissioners  of  said 
district  for  the  ensuing  term  of  six  years  beginning  la  1931,  aa 
successors  to  Katti  and  Chetlain;  charges  tbat  Wins  and  itfyers  Jr. 
together  with  i*ouls  i.  -J»vld,  Smaat  :.?le&ry,  Abraham  ^othbart  and.  iss© 
P.  Michaels,  joined  as  defendants  in  said  bill  ©rented  ■  disturbance 
at  t  meeting  of  the  aoard  of  QoMissiQiiers  of  the  North  Shore-  Cask 
District,  held  on  the  evening  of  Key  13,  1931;  charges  that  the 
Board  of  Commissioners  was  advised  by  its  attorney  th?t  no  legal 
election  had  been  held  in  a»id  district  and  th'.'it  ttiaa  ejMt  vsyers  were 
not  elected  in  accordance  with  the  provisions  of  said  act;  that  the 
ooffisnia 3 loners  refused  to  declare  Una  and  ayers  duly  elected;  charges 
that  at  the  meeting  held  on  *ry  13,  tb®  defendants  and  scores  of  other- 
persons  gathered  at  the  office  of  said  district  and  th«t  Sinn  announced 
publicly  that  no  me  ting  of  the  Board  would  be  held;  th«t  sard,  as 
president  of  the  iio&rd,  announced  th?t  the  RMVd  of   Jamais* loners  was 
in  session  for  the  transaction  of  business  sad  called  the  aie^ting  to 
order  and  that  yers  objected  to  ssid  l  '-ird  attempting  to  act  as  a 
aomaiasloner  «?n&  that  the  defendants  and  many  others  began  to  stnmp 
their  feet  and  shout;  th<*t  the  police  officers  of  the  district  were 
present,  but  were  unwilling  or  unnole  to  control  the  rioters  and  taat« 
by  reason  of  the  disturbance,  it  ^ns   impossible  t©  hold  the  r*gul«r 
meeting  of  3*  id  ctoard  of  Commissioners, 
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It  is  further  charged  that  it  is  the  duty  of  the  Board 
to  maintain  police  and  light  on  boulevards  within  the  district,  to 
maintain  beaches,  and  to  perform  services  necessary  to  conserve  the 
property  of  the  district;  th?t  the  annual  -mount  of  business  amounted 
to  <r';300t000  per  annum  sad  t»  t  eilla  have  accumulated  and  are  unpaid 
and  that  interest  on  anticipation  »rrmts  is  due  and  unpaid,  and  that 
the  employees  have  not  been  paid  for  a  period  of  over  two  weeks; 
charges  that  the  eoamissionars  are  usable  to  .perform  their  duties 
because  of  tba  Interference  of  ftinn  and  ayers  and  those  associated 
with  them;  charges  that  a  seating  is  to  fee  held  shortly  at  which  the 
officers  are  to  be  elected  audi  unless  the  courts  restrain  the  amid 
fttHM  and  Myers  and  those  confederating  «ith  them  from  interfering  with 
the  said  rsoard,  it  will  be  impossible  for  said  board  to  function  in 
accordance  with  the  sot  providing  for  its  creation. 

It  appears  from  the  bill  that  the  Board  constats  of  five 
members.  It  appears  also  from  the  bill  that  the  right  to  hold  office 
aa  commissioners  is  not  questioned  as  to  three  of  that  number,  namely, 
Sinrelberg,  Leopold  atari  Savage,  These  three  constitute  a  angority  of 
the  :-oard  and  we  are  unable  to  see  why  these  three  cannot  function 
regardless  of  the  Question  as  to  who  are  entitled  to  fill  the  other 
two  positions.  Fat  Commissi onsr  lavage  does  not  apre^r  to  be  a  psrty 
to  the  bill,  either  ma  complainant  at   defendant.  These  three  oomaissiori- 
ers,  constituting  a  majority  of  the  dosrd  aa  it  now  exists,  have  fuil 
power  and  authority  to  direct  the  police  force  of  the  district  to 
maintain  order  at  any  »*.ad  »ii  wHftlMfa*     If  the  police  force  is  unwill- 
ing or  unable  to  control  any  disturbance,  it  should  be  dispensed  sith 
and  proper  police  officials  appointed  who  would  be  willing  and  able  to 
perform  their  duties. 

So  far  as  we  are  able  to  asoettaln  from  the  bill,  it 
appears  that  Una  and  Myers,  Jr.  claim  to  have  been  elected  commissioners 
and  tint  laxd  and  Uhetlain  dispute  their  right  to  the  office, 
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Tbe  faot  th«t  bills  h*ve  accumulated  which  should  be 
paid  and  that  the  beaches  sad  boulevards  should  be  protected,   lighted 

and  maintained,  does  not  appeal  to  this  court  as  presenting  a  situ- 
ation requiring  the  intervention  of  a  court   of  equity*     It  Appears 
rather  that  the  real  contention  is  the  title  to  the  office  of  Oom- 
amssionera,  and  the  question  of  protection  of  property  rights  is 
merely  incidental  thereto.     Qaralre  v.  .*a»rloa.n  fining:  Jo..  93  111. 
App.    331,   cited  by  complainant©  in  support  of  their  position  th  t 
a  property  right  is  involved,  appears  to  h  >ve  been  an  action  by 
officers  of  a  private  corpor  tion.      -ourts  of  equity  Till  not  inter- 
fere in  oontfi-sts  involving  the  title  to  public  office.      High  on 
Injunctions,   4th  Ed.    *ol.   8,    :ec.   131*-,      ,  5,   states   the  rule 

as  follows: 

§  1312.      ZXfU 
Mo  principle  of  the  law  of  injunctions,   and  perhaps  no 
doctrine   of   equity  jurisprudence  is  more  definitely   fixed  or 
ffloxe  clearly  established  thtn  thst  courts  of  equity  will  not 
interfere   by  injunction  to  determine  cue st ions  concerning 
the  apr-ointaent   or  election  of  public  officers  or  their  title 
to  office,   such  Questions  being  of  a  purely  legal  nature, 
and  cognizable  only  by  courts  of  law.     &  court  of  equity  will 
not   oermit  itself  to  be  asade  the  forma  for  determining  disputed 
questions  of  title  to  public*  offices,  or  for  the  trial  of 
contested  elections,   but  will  in  all  such  c^ses,   le*>.v«  the 
claimant  of  the  office  to  pursue  the  statutory  remedy,  if 
there  'be  such,   or  the  co^on  lap  remedy  by  proceedings  in 
the  nature  of  a  quo  pgSaaljtei     Etas*   sanity  till  not  interfere 
by  injunction  to  restrain   persons  trass  exercising  the   functions 
of  public  offices,  on  the  ground  of  the  illegality  of  the  law 
under  *&&«£   their  *pr- ointments  were  v&sde,  but  will  lesve  that 
question  to  be  determined  by  »  legal  forum.      And   -»   temporary 
injunction  granted  -pendente  lite,   and  until  the  question  of 
the  validity  of  the  lav  under  ■which  d«fend*mts  ol«im  their 
offices  saa  ■;. -rained,  will  be  dissolved.  *  * 

To  the  same  effect  see  piokey.   et  nl.   v.    -eed.   at  *1*  78  111. 

The  People  v.     <^e.    311  111.  352;    felohela  v.   acJsrtv.   196  111.    k)    « 

433;  naaft  v»  &£&alt  *ife  lll»  *»w  245» 

The  government  is  divided  into  three  divisions;   legis- 
lative,  administrative  and  judicial.      BafR  division  h&.s  its  own 
separate  aad  distinct   functions.      Courts  when  called  upon  will  con- 
strue legislative  saastaaatw  tm  fca«  pwraaaa  of  urrlvtag  at  their 
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latent  sad  ia  passing  upon  their  constitutionality,   Jourts  of  law 
will  entertsin  contests  involving  the  title  to  office  when  properly 
presented.  Courts  of  equity,  however  under  a  long  line  of  decisions 
in  this  st~te,  h»Ttt  refrained  from  attempting  to  interfere  with 
the  manner  of  operation  of  pafelia  bodies  by  injunction,  nor  will 
they  attempt  to  settle  quarrels  between  claimants  to  office. 

the  prayer  of  the  bill  in  this  CAM  ?,sks  th*t  the 
defendants,  Jfina  and  /idyer,  Jr.,  be  restrained  from  interfering  with 
the  holding  of  meetings  of  the  iiorth  SfeQTe  r%xk   District,  these 
defendants  claimed  to  be  the  duly  and  properly  elected  of fickle  of 
that  district  ia£  the  question  of  the  right  of  a  oourt  of  equity  to 
restrain  them  from  insisting  upon  their  rights,  if  ^ny,  would  necessl- 
tata  •  complete  hearing  aa  to  their  title  to  the  offices  in  question* 
Equity  will  not  undertake  to  perform  this  function,  either  directly 
or  indirectly.  It  has  been  insisted  that  this  court  should  first 
great  the  chancellor  who  granted  the  preliminary  injunction  as 
opportunity  to  ptMA   upon  the  msrita  of  the  Dili  aftd  h»is  cited  esses 
from  this  court  holding,  th-rt  this  court  will  not  entertain  si 
from  an  interlocutory  decree  wfeaxa  it  is  evident  that  the  purpose 
is  to  have  the  merits  o.f  the  controversy  decided  in  sdv&ace.  The 
defendants  in  the  case  before  us,  however,  aside  a  motion  to  dissolve 
the  injunction  and  the  cH-mcelior  had  Ample  opportunity  to  consider 
the  bill,  together  with  the  objections  to  it.  The  chancellor  having 
had  en  opportunity  to  pftft*  upon  the  "ueation  after  granting  an 
Injunction  without  notice  and  without  bond,  had  the  opportunity  to 
consider  the  Question  fully,  on  the  motion  to  dissolve. 

the  case  of  .e-r&el  v.  bealv.  318  111.  Apm.  345, 
was  an  *pf*al  from  an  Interlocutory  injunctions!  order.  In  that  ease 
the  oourt  held  that  the  court  ws  without  jurisdiction  to  entcrtsia 
the  bill  of  complaint. 
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J-tob  a  careful  reading  of  the  Mil  in  this  proceeding, 
we  are  oonvinoed  th*>.t  it  is  not  one  which  confer*  jurisdiction  upon 
a  court  of  equity  «nd  th'it   the  Superior  'Jourt,  aa  A  court  of  faulty, 
was  without  jurisdiction  to  enter  the  injunctions!  order  -u-uealed 
from.     Said  order  of  the  Superior  Oourt  granting  the  preliminary 
injunction  as  of  toy  •!!„  is}  31,  ■  .-  "■  "efore,  ro^srsed, 

ris-tfEL,  iJ.J.  IBS  i  tXBffS,  J.  I   0  < 
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a  eorpor  tion,   individually  jn 

and  ss   trustee. 


(Goaplslnant)    Appellee, 
▼. 
iUHTlJi  BIEHUQ*3KI,   et  al, 
Defendants. 
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QOOE   COUST*. 


imtt  ..        or  aj  )     c*s»o  t   a'  -  4 

■iiaaaoisaiti,  }  .     =  _: 

(Defendant)  -at. 

Opinion  filed  November  13,  1931 

Mrt.  .iverad  the  opinion  of  the  court, 

Citizens  :-.      ik  of  --hics.go,  a  corporation,  as 
trustee,  filed  its  biii  of  eoaapl&ittt  to  foreclose  a  trust  deed  on 
behalf  of  the  owners  and  holders  of  cert -in  romissory  notes  *nd 
Interest  coupons.  %  he   trust  deed  was  given  to  secure  the  -...rineipal 
indebtedness  of  ?0,OGQ,  evidenced  by   8^  principal  promissory  notes 
with  interest  at  the  rate  of  6  per  cent  per  annua,  payable  semi- 
annually. The  inst* ll&ents  of  interest  ar«  evidenced  by 
interest  coupons,  tearing  die  the  ease  the 

trust  deed  was  executed.  fhe  trust  deed  conveyed  certain  re^l 
estate  situated  in  the  City  of       ,  toother  -ith  improvements 
thereon,  and  provided  th       rusteo,  apoa  failure  to  pay  the 
indebtedness  as  xt  £#11  due  or  the  interest  thereon,  should  have  the 
right  to  foreclose  for  the  benefit  of  the  holders  of  *&«  print 
notes  &nd  interest  coupons  ?nd  should  be  entitled  to  recover  all 
expenses,  including  reason* bl«  solicitor's  fees. 

The  biii  of  coav/i'tlnt  charges  tbat  certain  notes 
have  been  paid,  but  that  d#f«ult  has  occurred  in  the  payment  of 
oert-in  other  principal  proaisaory  notes  in  the  asaonnt  of  '3,500, 
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and  interest  in  the  aaount  of  |lt880»  aU  of  which  was  due  May  36# 
1331;  charges  tlmt,  by  reason  of  the  default,  the  legal  holders  of 

the  notes  have  elected  to  declare  the  principal  sum  of   -  , 900  due 
and  payable;  charges  Hint  the  premises  are  improved  ?lth  a  briok 
building,  consisting  of  19  apartments  and  v     : d  building  is 
In  poor  condition  and  rt piix,  and  scant  security  for  the  indebted- 
ness; charges  that  the  ^remises  are  worth  less  than  tffBt 
that  a  receiver  should  be  a  'to  take  charge  ;  nd  coi-iect 

the  rents. 

the  trust  deed  is  in  the  usual  form,  contain! 
clause  mortgaging  the  rent  ,  rofits  of  the  premises. 

The  bill  specifically  states  the  value  of  the  premises  »ad  sets 
out  in  detail  the  amount  of  the  indebtedness,  together  with  the 
probable  cost®  of  the  foreclosure  proceeding.  The  amount  of  the 
indebtedness,  .lus  the  probable  costs,  amounts  to  !;?4,815,  according 
to  the  allegations  of  the  bill.  '-.-•«  of  the 

property  and  the  amount  of  las  indebtedness,  coupled  with  the 
probable  costs  of  the  foreclosure  proceed! ag,  shows  that  the 
property  is  scant  security. 

the  bill  was  verified      mold*?ed  by  the  court, 
in  support  of  the  motion  for  «  receiver.  This  matter  comes  before 
this  oourt  on  an  interlocutory  ■  •      fm  the  order  appointing 
the  receiver. 

tm . agree  with  counsel  for  defendants  that  a  receiver 
of  the  .property  should  not  be  appointed  sifft  power  to  collect  the 
rents,  issues  and  profits,  unless  the  property  is  scant  security. 
This  oourt  has  also  held  th*t  the  allegation  that  the  property  is 
scant  security  is  a  conclusion.  In  the  case  at  bar,  however,  the 
facts  charged  in  th«  bill  are  sufficient  to  show,  as  a  matter  of 
fact,  that  the  rroperty  is  scant  security  for  the  indebtedness. 
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I*  are,  therefore,  of  the  opinion  that  the  oourt  had  sufficient 
facte  before  it  upon  which  it  could  base  its  order  for  the 
appointment  of  a  receiver.  The  bill  contained  an  ^negation  that 
the  motion  for  a  receiver  could  be  sia&e  with  or  ithout  notice, 
the  order  of  the  court  however,  stated  tfa&t  due  notice  of  tbe 
proceeding  had  been  given  prior  to  tbe  entry  of  the  order  md  it 
appear*  from  the  record  tfiat  a  copy  of  the  notice  was  left  at  the 
home  of  the  defendants  the  a-sy  before  the  order  was  entered.  In 
▼lee  of  the  finding  of     i  ,er,  we  will  asanas  t&ot  the  notice 
wse  sufficient.  The  Supreme  Court  of        te  has  approved  the 
form  of  verification  accompanying  the  bill  of  complaint,  garreii 
▼•  ^lberg.  363  111.  407 j  Hulee  v.  sash.  332  111.  500. 

W*  see  no  reason  for  disturbing  the  order  appointing 
the  receiver,  ror  Ike  reasons  stated  In  this  opinion,  the  order 
ef  the  Superior  'Jourt  is  affirmed. 

&*  r.J.  US      .  ,  ... 
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CITIZII3   3TATE    tiANK  b6, 

a  corporation,   individu 
and  «s  trustee, 


( Complainant)   Appellor, 
▼. 

MARTIH  fIERZBO«S£X,   St  a, 

defendants, 


ISTt  .. 

lXfRZB0*9KIt 

(Defendant)      ;,  ei^ant. 
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OPINION   FILED  NOVEMBER  12,    1931 

MS.  JUSTICE  delivered  the  opinion  of  the  court. 

fhia  cause  was  consolidated  with   case,   3ener«l  iiumber 
S5380#   Gitixeas  State  Sank  of  0fei«*gef  a  corporation,   individually 
sad  as  trustee,    (   Complainant  Ll«e,   v.    M?rrtin   -  .ierzbovski, 

«t  »,1,   defendants  -  Interlocutory   Appeal  of  totrtia  $lerafe#&<klf 
{  Defendant   )   kp  ttllftttt. 

The  f«cts  and  -ie^dinga  in  this  ©ass  are  the  s&smi 
as  those  in  the  case  Q*M»al  Number  35390  aad,   for  the  reasons 
stated  in  tft&t  opinion,  the  order  of  6ft  ior  Court  appointing 

a  receiver  in  this  c*ise  is   ?f firmed, 
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Xa  &  first  el&a«  aetioa  la  jjflgjgjl   SSQ8  moasy  had  sM 
aree#lT*-sJ,  ©©as»*a«e*;  m  ths  awsictpal  itttft  aa  Jul/  S§#  l$30t  there 
MM  •  trial  ilifriMl  i  jorjr  la  Hi*¥««her,  1930 »  reaautag  la  *fc* 

©•art  £la£iag  the  ifMft*  «tg&ta#t  £«f*Bftail  aflf  st®  sea  slag  pl&iatlffs* 
d «»&£*&  <}!.  th®  mae  of  §7itlt47«     Ob  J>a«i-»ry  9«  1*51  §  judgaeat  was 
eater «4  oa  «,as    2  IB-  i«fe  agaiaet  t^£«radaftt  *ae  the  prc^sat  fc$p*&l 

fell0Se£« 

ia  g&ais&iffg1  ®t&f««mt  §f  si«.4«  th#y  ?&ll«gt  the  askiag 

|f  t«©  *pr*tea^ed*  *jrlti«a  eeatr&ets.  a&fit  $«tji*i  Say  10#  1926 »  f§g> 
th*  pBNriMMMI  by  *h«a  |f  $s$  lets  (17  aad  IS)  ia  a  eertaia  aaaeiS  uufe- 
$i*issi©a  ia  @tAa&$$«  llliaeis.      S©#i&i?  ®f  th<s  eaat**«tft  (safe* 
itjMflUfcaSly  th*  mfM  tsseepft  &*  i©  the  p^$$l©*t&a*  lots  lavelv«£}  are- 
set  forth*       The  purehs&e  yiiii  di   iaife  let-  I©  state c  to  he  $e»35o. 
At   th©   MMMHMN»M»lli  it   tr&eh  coatr&ct   is   the  »t&t*a$ati 

*thl»  agff&eaa&S  as4®  feftla  i-;--th  itgp  il  Hnar*  192##  h-etw^ea 
the  pf*S®  AW    US  -->U  IKAXST  f  ggf,  ©F  -  8IJI  TK.    :?0;.  ,luH  fc.u  f 
Alii;  sv  .■  ..'.»''■'*    fii'»«    party*    alM    I*   i.ip**  si§# 

^inait  *»Ip»«#     *  istes-o^t  $$*«£?*  '"'Hsess&eUi*8* 

It   it  the«  »%*&#£    HmMI   i'ijrat.   p«iay  stgrttfe  l&at   if 
aeeead  garljr  nhall  J  Ivit  »»hi  aii  ft**  i»s$»is§«  Mil  ymf***  *n  if 

th»  jMifiiwiati  yt^io®€  to  ii  &.t^#  «»*;  ^*if#ttsfi!  toy  »«c«iKt;  $&rl;jr« 

it   shall   ««i-as«   ti   &t   et;!.'r  .         I«    aHH  fcgrfcf   If   i  lmflf%#f*i  f#«ll 

all   fciie   ri,'"ht#    si 5.1*   «id    lai#»*»&   of    feh«    Korean  fimat    tm& 
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:iavinga  l>ank,    me  Iraons,   la   m  i    i«    u;<*  Jutftft,      { ilere  fullpw  a 
description  of  the  parti  cl.-.r  lot   mi   provision*  ralatlag   to   pay- 
a*nt*   on  the   puroa&se  price.)      It   its   ^e«   stated   tuat,   when   tft* 
entire  purchase  ??rice  ha©  been  paid  by   the  second  party,   first 
party  will  deliver  is    iiim&  an  owner's  guaranty  polio?   in  the 
usual   form,    issued  fey  the  8fci««gg  i'itl*  &  truet  Co.,    showing 
title  In  the   trustee,   etc.      It  ia   also   stated  thai   %$M*  is  ei'  the 
*se*nc©  of  the  contract,   sad   that  in   case  *S    the  failure  of  ■••MM 
party  to  stake   any  of  tfte  B*$ateata  or    to  perfona   atsy  of  the   cove- 
nants  to  b#  •«£•  ©r  performed  iy   the-;    &»   provided,    the  contract 
shall   at   the  ootion  of  first  party,   or  the  trustee,  he  terminated 
and   cancelled,   and   in   that  ease  all  payments  aa4*  shall  he  retained 
hy  first  oar  is y  as  liquidated  daaaag**.      There  ar#  other  TrcTi  &ions, 
apt  j&ateriai   to   the  present  ieauert.      Saoh  con  tract  ia   @l,-..n»d   a* 
follows: 

*itm hdD-LlMCiJ,   ft»jy»fS   TRUST  $f    l?hlCh  IKS   ?CiH14tAS   XaUM?   AS© 

By  Geo,    D.    Ganan 

tUfcBAf(*?, 

JOS  LlFhl  (Seal) 
SUKIS  h£WX£  (Seaij." 

la   the   statement  of  elaias  plaintiffs  further  allege 
the  eon  sol  Lotion  ftf  the  *wr*»**  Irust  and  Savings  hank  with  the 
Stat*  Bank  of  Shi  cage,   B»«r«%f  defendant,   ^orewaa-'itat*  "frust  sad 
having*  Bank,   b«c«E*   th«   successor  of  ftfcjra&aa  Trust   and  Saving* 
Bank;    that  plaintiff*  i'tw  time  to   time  after  M^y  10,  19.S5,   paid 
to  def  Meaai ,  or  its  predeeesftor,  on  aaeattat  os'  the   «©ntraot®   trie 
sum  of  |8,O</8,0  3,    (as   s-;ewn  hy  aft   fttt&ahee!    schedule) ;    that  plain- 
tiffs  ftl(t  cot  receive   any   consideration   for   the   t»ev«rul   payments, 
nor   did   my  one  offer  to   convey   the*  property   to  thma;    that   the 
contract*  "do  not   purport   to  b**   eonfcr&ets  hy  plaintiff*  with  iuiy 
living   or  artificial   person,    cut   purported    contract*  between 
plaintiffs  and  a  -written  djcsu^ent  pjr  cho.ce  jin  .action*;    that  the 
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contractu  *are   Mea  always  were  null  hM  void";    that  by  reason 
thereof  defendant   t;ien  said   K&ara  bMMati.  obli^uied  and  indebted  t© 
plaintiff*   for  the  ■HBtPy   theretofore  paid    te   it  •>    14   it«  pg»ift» 
ceaaor  back;    a*. 1   tnat   the  a&ount   ac   said  WM    M#O0S,a5,   with  in- 
terest at  0  p*r  i—mi  fytsi  Ju3y   2,  19;v.,  Making  uu;   total   amount 
due  to  plaintiff*  9ttKB&«*ft« 

In  defendant '»  aaiandad.  affidavit  of  aeti-tB,   filed  by 
leave  of  court  during  the  trial  $8  Aovc&be?  IS,  19 -3^,   it  denied 
tnat   it  executed  the   contracts;    admitted   the  eon  soli  6  at  ion  of  the 
two  mentioned  fc&nke  and   iu&t  defendant  is   tne   auoe*?esor  bank; 
denied  'that  plain tiffs  received  no   coneideraticn  for   the  payasenta 
as  claimed;   denied  that  tlM  contracts  «©  not  purport   to  have  been 
made  vltfa  any  living  or  artificial  person  or   arc  void  as  el  biased; 
and  alleged   that  like  vendor  A«&tiatt«4  **ia  in  reality  a  partnership 
consisting  of  ue©rg®  P.  Qmmt  Iho^as  &«  Vales  sag  Arthur  B.iJfc^ionay. ' 

on  the   trial  plain  tiff  8  intraduaed  la  evidence  the 
two   contract?,   as  Ajchibita  51   and    52,   and   showed  by  oral  snd  decu- 
man tar  y  evidence  that  by  numerous  partial  paytsants  in  auur»Gaed  uer- 
foraance  of  the  contracts  they,   er  J*  A-i?>ke  a.;  one,  paid  to  defend- 
ant ban*,   Ml   trustee,    from,  ti&e   fee    ting    the   a& .rugate  ou©.  of 
$6,399,6*.     Plaintiff  a'   th*ory  ©f  their  right  to  reeeva*  back  in 
the  ereeent  action  said   aggregate  sum,   including  legal  intereat 
ae  allowed  by  the  court   in  ita   finding,  *raa   that  aaii  contracts 
were  "void  for  lack  of  a  vendor.*     And  it  «taa  argued  in  substance 
that  If  r.l&intiffa  had  ateic  ail    the  stipulated  payssefcta  and  per- 
forated all    their   covenants  mentioned  In  the  contracts,    and   if  their- 
demands  for  a  deed,  of   aM  lota  had  not  be#n   complied  «ifch,   there  was? 
no  one  against  whose  they  could  have  maintained  a  bill   for   specific 
performance   HM    thereby  eeiapel   the   delivery  ef   such  a  de«d;    that 

the  oontraets  at  the  tin*  ©f  their   exee-*tlon  were  "unilateral*'  and 
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"without  consideration";    aa4    tfeat,  henee,    ail  taeniae  paid  u»#er  DM 
©entr&ete  ooull  be  raoevered  baak. 

XJefejidant'*  theory  ©i*  -Sefrenee  t;is  in  aub»tanoe  t&uat 
the  named  vendor  la   the  contr&els?t   "Sawairg  and  Lineoln  Jtealty 
Trust* #  was  on  Say  lv,  19 20,   and  prior  and   aubeeouant   thereto ,   ft 
ca-pssTtnerehip,   ees-peaed  ef  Seerga  D,   Qmrn,   lho»-a8  Jv.   V&ioe   and 
Arthur  R«  Maloney,   engaged  it;   the  buslneaa  of  'feuding  and  sailing 
real   aetata   in  jSteteaga  asd  mailing  subdivisions  of  lunde   and  selling 
lets   to  the  publie  Ifi   t  .©-ee  subdivicit  sne;    that  eeme  tlsie  prior  t© 
Kay  10,   19?6,    sale?   copartnership  under   »%i&  ttmam  oawtgraA  to  de- 
fendant  said  lot®  I?   eaa  IS  ta   the  particular  subdivision  (with 
other  property),   in  trust  under  a  tr«»t  agreement  or  agreements, 
whereby  defendant  held  the  naked  legal  title  to   tke  X&md  but  sub- 
Jeet,   a*  to  subsequent  disposition ,   to  the  direetiane  af  the  ee* 
partnership,   -   the  equitable  title  remaining  in  the  eeo&r&neranip; 
that  all  i&en&ye  raaaiy*!  by  defendant  tvm.  piaintii'ia,  by  virtue  ©f 
said   contraete   (Exhibits  51   and   5SJ)  had  bo  en  paid  over  by  defendant 
to  the  eapartnerahip:   and   that  defender*  t     was  not  indebted  in  any 
•urn  to  plaintiffs. 

Tag  trial  court  aHeweid  defendant  to  anoar,  and  it 
did   ehaw  by  competent  ari4«ss«#»    Shat   the  three  persons  as:eva  naased 
on  it»y  10,  1986,   aaH  prior  and  subsequent  therafce,  mart  engaged  in 
said  real  estate1'  bueineee,   as   e*»f «**»«*•  and  trading  under  the 
nam*  of  "Howard   and  Lincoln  Realty  *ruet%   arid  t&at  all  ttesiee  whieb 
defendant  had  received  free;  plaintiff a  under   eaid  eeatraet*  had   in 
turn  been  paid  over   to   the   co-partnership,   feat   the   trial   court 
refueed  to  allow  defendant   to   introduce  in  evidence  said  trust 
agreement  or  agr«ex«iente#     in  this  last  aentioned  ruling  we  «yr©  of 
the  ©pinion,  that  the  court  eosm»itt«d  reversible  error. 
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Aft!  w«  teink   &ta$  Die  court  «rr«di  in  marking  "Befueed* 
DM  following  uro&ositiewsof  u»,   outossltted  with  ethers  by  defendant: 

*3.      The  Court  hold*  as  &  w&ttw  of  law  that,   £h*  eon- 
tracts,   introdyc*d  in  «vU«iee  a©  plaintiff  «*   exhibits  51  and  8ft, 
and  purser tin&  to  &av$  bosga   «nfc«*rM  into  b«t-wn«»  /iow&rd  &Sjg  Lincoln 
Realty  Xruot,   as  first  pax%W*    ■•<  *•  i-ipke  &a3  Minnie  i*ial£e,  so 
aecond  pities,   Mae1   *ach  of  said   contracts,  vwe  not,   at   the  llnui 
of  th#ir  execution,   invalid  or  void  bee&use  of  want  of  proper 
parties  t-i^r«*o. 

4.      22m  Court  hoi  do  &a  s>  siatter  of  las?   that  aaid  oon- 
trnete  ***  wor®  not,   nor  was  oit&esf  ©f  thma,  void  for  mwi  of 
mutuality. * 

i*nd  ^e  tein^  that,   the  finding  and  jud#a«at  are  against 
tn«  weight  of  tno  evid«noe. 

Out  reasons  for   Ui*  s»fosve  holdings  are   set  forth  in 
tho  opinion  of  this  sourt  la   the  ymry  si&il&r  oass  of  ^sftsftb.^odt  ya, 
isHtaore  4a  Co,«. .   26 S  III.   App,   1   ( M^r  £i,orari   denied  by  ^uprssja©  Court 
at  the  October*  1931,   tana),   tc  ehieJa  refer<anc«*  to  »ade. 

Othwr  ground®  for  a,  reversal,  of  t;u<  j  advent  are  ur^ed 
by  defendant's  counsel,  bat  we  deem  it  ilSBeoossaary   to    ooo«i«2er 
IjBUHfc* 

She  Judtfi&ent  of  the  siuni^ipal    eourt    is   ftvtrMe1   «d 
the   oauaw  remanded. 

,p  aSS  ftW&lffl®. 

tamer  and  Seanlan,   •'.    J, ,   ecu  our. 
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In  &  pr9t*#4£ftg;  a  Ave  *m%im  39  of  the  Practice     et» 

an£  after  a  a<e---rias»  the  superior  $«tiy£  ea  fmrwury  10 »  l#Slt 
ergera-;"  th--t    gfce   sg„j^|s.  vetdiftt  itea  |$<i£R$ttt  /of  §§#$@&*  x^aiicred 
attest  «!@f*?n<innte  on  SgateiB&fx1  514 »  1$  iw«i|«,-(i  $&&  mk  siaido. 

Fro©  tii©  oraer  plaintiff  procreates  the  present  appeal* 

On  @#&£fe#£  3.1|  19S3,  pI.^iBtHf  ce*sa*.»ea-c  &a  aetiea  ia 
ca»*  agaiatst  6«fenia*tg  for  personal  iajuri**  elaJjwNS  to  Jare  'beta 
sastai«®«j  by  hSu  op  ?mmm.v$  Si*  liftf*  ty  mmm  of  ^2ef#»€«t3ata, 
negligence,       ff  tfar  *:>clsrr.--ti©n  they  file*  a  plen  of  the  general 
ieewe.     Or  July  $$»  1930,   by  virtue  of   ^ule  23  of  fch«  superior 
eeurt*  plaintiff  g&tefttfyi   Julius  8*  g$Sf&««  taMaae1  s   written 
notic#»  entitled  la  the  e*.y:  »t|Ettc<S  by  h&R*  In  fee  •croNI  upon 

dcf^adssite1  'Attorney*   J'raaeitf  I*    ' ulliv&a  (through  a,  stenographer* 
Mary  3cl*@r*   employes   in   •/ullivaa*®  of /ice)  notifying  hjUa  that 
&eale»  ae  plaintiff's  attorney,  steals  that  the  o**»»e  wfce  placed 
upon  the  txistl  caleacax"  atsa    *hat  he   (Sealej  noh»ll  file  this  »©tie® 
for  %h.'\%  porpoise  pureu&nt  ta  ihe  rules  of  the  csurt«*     On  ite  f&oc 
the  «eti©«  eoataia©  the  folio* ia#*     "Received  a  copy  of  she  within 
sat  lee  this  9HM  say  ©f  -July*  &!$$•     (Si^aed)  yraaoic  J.  i-uliiv&n, 
per  B* .       >itt&efc#4  thereto  is  sm  Kfjfitfaartt  of  &«ale»  thwt  he  wh»» 
cauaed  actio*  for  trial  to  h§  mwwsi  upon  *"rfcnei«  J*     ulliv&nt 
attorney  for  defeadsnta,  sue  that  fee  (le&le)  le  ready  for  trial 
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and  expects  to  be  VttttfjP  whenever   this  f*&§*  shfell  be  taaafcH   for 
trial*"        ?he  notice,  acknowledgment  of  receipt  of  copy  and 
fctilngiltd  at fic&vit  wrt  filed  villi  fcae   olerk  of  the  court  on  the 
following  dsy  (July  30th).     On    <ept  ember  3$,  1930,  plaintiff   filod 
a  eittiliter  to  del endants'   plea  of  the  general  issue.     Ob  September 
24,  1930*   the  origins!  judgment  against  defendttlSts  va*  enters.  In 
the  judgment  order   it   is  recited   that  on  ih  t  a&y  plaintiff  and  his 
attorney  caae  hut   th  t  de fondants  clc  no;.,  nor    a/one  for   the®, 
unci   th&t   they  »ere  ^faulted,   that  a  jury  *«mis  eall##   aa£   s-orn  and 
that  evidence  *aa  heard,   snd  that  the  jury  returned  a  verdict  find- 
ing defendants  imllty  aftl   assessing  plaintiff ♦«  damages  at  #§»&S®. 

On  2>eces»ber  !•-;»  1$3$*  aore  than  two  months  after   the  term 
ift  which  the  judgment  was  entereu  has  passed,  defendant,  by  taelr 
attorney,     ullivan,  filed  &  written  motion,   supported  by  affidavits, 
to  vacate   sals'   Jasgaaat  and  taotec    that  the   execution  theretofore 
issued   be  st&yed,  etc       The  lat'tos    motion  was  granted   and   the  former 
set  for  hearing  at  «   future  (Say* 

The  stated  grounds   in  siefoaaaata*   Ion??  written  motion 
for  the  ▼©cation  of   the  judgment   are    la   substance   {%)  that  the 
provisions  of  rule   23  of  the   court   m  regards  notice  of  &ad   c?*using 
the  placing  of  the-   RAM  uy-on  th«   trial  calendar  were  not   properly 
conplled  with,   (2)   Utat  when  such  notice  nan  given  the  cause  was  not 
at   issue   for  the  reason  that  plni&tiff  &»d  not  yet  filed  s  similiter 
to  defendants'    plea  of   the  general  laa&fti   (3)  thst  W&W8  the  cause 
WKt  called  for  trial  on  Bajri»iaftrtK|  S4«   1.Q3C,   it  ana  «r?„llec   "out  of 
turnt"   (4)  Ufcst  the  declaration  does  not  state  u . e  of  section; 

and   (5)   thnt   the  notice  of  plaintiff  g  attorney,  for  the  purpose  of 
placing  the   aaaai  upon  the   trial  calendar,  van  ^rvec   and  r ecelpted 
for  by  a  stenographer   in   Ite  office  oi    defendants'   attorney,  which 
stenographer  had  »o  authority  to  ?,  l,;n  receipts  for  such  notices  for 
defendants*    attorney  &nc  who  -std  not  ad  vis--    hla  of  the  service  of 
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the  particular  notice- *  and  he  had  no  knowledge  of  such  servies. 

we  find  no  merit  in  any  of  the  ground©,  1  to  4  inclusive. 
Clearly*  none  of  them  It  such  sn  error  af  |fefi|  •*  e^  n0*  app*«r  of 
reeore  and  tug  unknown  to  the  court  when  s&id  original  judgment  was 
entered  and  which*  if  kao»&«  would  have  precluded  the  entry  of  the 
judgment.   (CraRer,  v «...  Commercial  Bcn'^  ^a,'^  SiS  111.  616,  S22$ 

Hii^lii  1 1  T3Mwy«p  assnttni*  set  m,  147,  133.) 

Si   the  hearing,    las  support  of  the  5th  ground.*  defendants 
read  the  affidavits*  of  their  attorney,   .'-ullivan*  and  of  hie 
stenographer,  Mary  Seller*        .-uliiv&n*   in  his  affidavit,   stated  la 
substance  that   on  §ov ember  4th*  IfSff*  lie  filed  g*#WM§«Ktt<   plea  of 

the  general  issue*  that  he  never  received  any  notice  of  the  placing 
of   the  cause  upon  any  trinl  cv* lender  $   Uv-.t   a&out  November  6,  1930* 
he  learned  for   the  first  tisse   Itaal   it   n*g  been  placed   upon  calendar 
So.  1*  ami    th'i-t   ■  judgment  fetsd   been  rendered   against  defendants  on 
September  84*  1990 1     fckttt  upon  examination  of   she  files  he  found  a 
"purported*   notice   signed  by  plaint, iff1  a  attorney,  notifying  him 
that  ©aid  attorney  d<*eir«o   to  have-   the   e-.u&e  placed  on  the  trial 
calendar*  etc.*  which  notice  on  its  face  bore   the  written  acknowledg- 
ment of  its  receipt  by  ttyy*   signed   in  hie  nasse*  per  *B",  and  dated 
July  29,  1930 1     th&t   in  ttxti&t  litO*  h*  maintained   in  Chicago  an 
office,   in  which  besides  nlttttlf  wer«  an  attorney,  named     rthur 
&annin.<j  francis  J«     ullivan,  Jr.?     and   a  young  woman*  named  Mary 
Belser,  who  vma  employed  by  affiant  as  a  typist  and   stenog/apherf 
that  Sary  Belaer  had  a©  authority  from  affiant  to  accept  notices  in- 
tended  to  be  served  upon  him*  or  to  sign  affiant's  name   It  receipts 
for  such  notices*  but   *««  instructs  by  tilm  in  all  casos  '*    *   to 
bring  the  same  either   &o  affiant*   -rthur  inning  ©r  Francis  J. 
uliivan*  Jr.*  and  the 6  she   should  not   sign  affiant's  name  to  any 
such  receipts?"      that   in  Jul.?,  I*i30,  feted  snly  persons  in  charge 
of  said  office  were  affiant,  Manning  S&4     ullivsm,  Jr.f     that 
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mary  Beloer,  eltaOU^.  it   oppeaxa  th*t  s&e  die  receive  a  copy  of 

the  attit*  new  on  file,  never  delivered  the  «ome  to  affiant  ©Jf 
informed  Ms  isaf  she  mad  received   it  for  aim,  amd  that  t,m*at 
never  hsse  any  knowledge  of  She  existence  or  service  of  the  notice 
until  about  Sovemmer  t»  H$i« 

Kasy  Belser,   in  her  affidavit*  stated  i«  eub&teao©  that 
•he  at  no  time  hse  mom  authority  from  fr&acie  J.     ullivaa,  in 
ahoce  esaploy  a»  ©  stenographer  &mt  Una  and  le,   &o  receipt  for  or 
*ce©pt  notices  to  Ma  ia  esse*  pending  lis  court*  nut  Van  instructed 
by  him  the  I  "ia  all  ©sees  she  should  direct  parties  seeking  to 
»«3TTO  notices  to  serve  the  eeme  upon  neid  ^ulliraa,  ifatsaimg  or 
ullivam,  Jr.w|       th*-t   eho  *a©«  remember©*   tfcnft  *ooo&  July  50,  1S3CS, 
o  notice  Woo  brought  t©  her  in  e&ld  office,  in  the  ease  of  parties, 
e.     taiiv&ni     that,  so tol the  tending  eeld  Instructions*  she  received 
ooU  notice  and  signed  the  earn**  •Imtemdiili  later  to  call  the  sane 
to  the  attention  if  amid   "rase  is  *%  Sullivan*  but  fcnat  the  notice 
laffittaJ^lBftitttf  i»  «<  °*  '*•  drswere.  ef  her  deek,  and  pagaod,  from, 
her  attention,  and  sht  did  sot  again  &ee  the  name  until  so»e  time 
ia  Serenbar,  lS30fB     ©ad   that  prior  to  taut  time  She  never  tela   ©aid 
Sullivan  th'it  she  hod  received  ane   receipted  for  said  notice*  or 
informed  either  s4^  Manning  or  lullivan,  Jr.  of  tm.it  fact* 

luring  fcsm  hearing  the  court  allowed  pirn lat iff  o  attorney 
to  state  tat  following*     that  he  (Xeale )  ©a  July  2$,  lf3©»  personally 
appeared  ia  odd     ullivwa*®  office,  oa4  gave  said  notice  to  &  young 
lady  is  that  offices   thai  .:ahe  took  it  end  oost  into  aa  inner  off  loo 
and  sulked  vitl  someone  tnere.  and  Imat  «ao  then  cane  out  again  and 
signed  said  receipt  on  feme  notice  in  iuUivan*®  name.     at  the  end  ef 
the  hearing  the  trial  judge*  in  directing  the  entry  of  as  order  vacating 
the  original  judgmeBt,  stated  t     *l  dos't  like  to  tske  $5,000  of  any- 
body** aeaey  from  thorn  without  tbem  having  a  show,  *  *  they  ought  to 
hove  a  run  for  their  money** 
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Ft  «  not   vhi- k  that  defena&ata  s<a.c?<*  tftfl  aagr  such  oaee 
as  warranted   the  tattTt   in   set  ktftg  aoida   the   original   Judgment  under 
the  provi«ions  of  leetttn  39  »J    kfes   ftFaetiaa  Mit«     it   sufficiently 
appears  thrt,   aha*  fca*    original   eattao  «aa  tries   ano   the  verdict  and 
Judgment  rendered  tx  jftg&fti   the   ffttlur*  of  defendanta  or  anyone  for 
them  to  appear   at  tint*   tii&e,  w&a  tfue  to  the   admittee  negligence  of 
said  stenographer  in  Cullivaa'a  ofiiee,   or  to  the  subsequent  negli- 
gence of     ulliv&n  hiaaelr«  or  of  hi®  agents,  Manning  or     ullivant 
Jr.,    in  not  examining   the   gear*   ft  loo  or  *ntchin«:   the   cause  after  it 
had  appeared  on   the  trial  calendar,     it   is  well   settled   that   the 
provisions  of  the   statute  are  not   intended   to  relieve  a  party  of  the 
coneequeneee  of  his  m  negligence..      (OrajBer..v..  Commjoinl  ftgn'a^ 
Ap.B'n.t,  ^60  111.   516,   5Sli     loe-y  v.  £raaapa«   320  1.11.  2,44,   280,} 
Furthermore,  it  appeart  that  the  oourt  set  «id©  the  original  judg- 
ment after  the  term  at  vshieh  it   oai  entered  had  passed,  not  on 
recount  of  any  error  of  fact  warranting  aueh  action,  hut  bteattaa  he 
was  of  the  opinion  th-t  he   had   the  equitable  power  or  the  dia*ffett*a 
so  to  do.     It  has  frequently   bean  decided   that  £  he-  station  under  said 
section  ia  not  addressed   to  feho  suitable  patrare  or  diaoretloA  of 
the  ecurt.      (Consolidates   gaajl   vp.  v.  Q^lt^jen,   139  111*  85,  a^f 
£?»1£J_ -V. /;:ottsmereial  Man*  .a,  /jfg'gi  wupraf    Lq-^o  v.  -a-auapo^  ,,vu,pra, } 

The  ard^r  of  February  10,  1351,   vacating  ftSd   setting  aside 
oaid  4u<jgaseat  against  defendants  91       I     t«*h»Jf  84§  1330,   is  r eve read* 

,  n  ■-  "     • 

Kerner  and   r.canlan,   J  J.,   concur. 
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WALSH  MBfttsB,   »C*,  a  corporation* 

for  the  use  of        SHj 

CO.,  &  corpor   tion, 

appellee, 


HFAtI   lAHX,   a  corporation, 
garnishee* 

ppellant. 


ax  joariciPAL 

OF  CHI'" 


MB.   f        L.1113  JU'-TI  .  P1VIOV  OF  THE     fOBRT* 


In  a  gai-nishisent  grseeedlftg   there  *as  a  trial  without 
a  jury  in  JDeceiaber,  1930*  resulting  in  a  finding  and  judgment 
against  the  garnishee,     ;«rbor    State  Bunk   (nereinaft«?r  ealleu   the 
Bank),  for    }9O0a   and    it  appealed * 

•  ■  ftribrttaxy  1?,  1930*   the  aataa    .cceptaaee   ;o,   (herein- 
after •miles'   the  -etna  ~o»)  eauijert   a  jur^rccnt  by  eonfeaeion  for 
$1239*25  to  be  entered    In  tae  aunieipal   court  against    '  alah  Motors* 
Ine»»  original  defendant   (hereinafter  calls'-     uu>  Uotor     -a,)     'Execution 
*ae  placed   in   Um   bailiff's  hands  on    ''ebrur.ry  Slat*  who  on     pril  *;Sth 
returnee    IJu   SJfit   **no  property  found  and  no  part  B&tl&fl«4»*  and  on 
April  29,  1930,   the    ietna     o.   caused   a  carnishee   sur»nons  to  be  served 
upon  the  Bank*         To   the  usual   inter rogatories  the  Bank  on  Kay  7, 
1930,   filed  an  answer   in  which  it   stated   that  neither  *.t   the  tiae 
of  the   service  of  the    -rit   sas  it,  nor  at  the  present  tiae  is  it* 
indebted   to  the    '  otor    'o.    in  any   sum,   and    that  neither  at   the   time 
of  said   service   n«*    nines  die    it  have    in   its  control  or  po^ese- ion 
any  lands,  B»e«t,   aamttels*  effects,  rights,   etc*  belonging  to  the 
Motor  8$,     ffes    'etna     o.  eoattmtms   the  answer* 

On  the   trial  the   theory  of  the   Aetna    *o.,   beneficial 
plaintiff,   s&3   in  ©ubetanc^   ah-:  t    the  Hate?    ;©«,    in  pursuance  of  a 
conspiracy  wits  the  bank,  fraudulently   solo   nttc    transferrec   to  the 
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bank  four   seconc-hand  automobiles,   and   that   thereafter  the  bank 
UBl*"3fully  sold   them  to  a  third  party  if  tiaras'   therefor  the 

sum  of    ;9w>.  ,   for  which  rujr  the  bank  le  liable   in   this  action.  The 
theory  of  the  Bank  «ae   in  substance  th&  early  in  February*  193tf» 
before  said   judgment  against   the  &©tor  c0.   for   ?l's38#25  Bad  been 
entered  and  the  execution  placed    in  the  bailiff's  hands,   the  Sank* 
a  large  erecitar  of  the  Lotor   .o.,  lawfully  sotaineu  possession 
through  an  a.ent  of   the  automobiles  and    thereafter  laafally  sole 
there  to  a  third   party  am    e recited   the  Hot*?**   G*«'s   indebteenes?- 
to  It  with  the  amount  realised   from  Kail!   rde,  and   that  the  bank  is 
not  liable   in   this  action   in  *ny   *um.        Plaintiff    introduced   certain 
documentary  evidence  and   tailed    four  witnesses,  •  Sty  8*    -vans, 
cashier  tf  the  Bank,  Httsex   e  etion  S3   of  the  municipal  court  aetj 

.  L«  Gilbert}     lfr..  tmt  ant    a   ears  houseman  named   Van  Sydow. 

iiTaaa  also  wae  ealltn:   i m  ft  witness  for   the  Bank* 

the  following  facts   la   substance  were  disclosed*     S'rior 
te   February  3,  1930,   the  Mates     -o.   was   engaged    in  as  automobile 
business  in  Chicago,  »e«r  she  Sank.     for  a  considerable  time   it  had 
maintained   a  checking  account    in   the   B&Sk,  from  shorn  from  time  to 
time   it  also  h^d  borrowed  money  on   its  RStee,   partially  secured  by 
collate ral.      Sarljr  in  January,  lf30*   it  owed  the  Sank  |#400,     It 
also  owec;   the   --etna  Cat   I107&*    fai    sshieh   II  gave   its   -.hirty-day 
Judgment  note,  lat«4  J&iaasry  «•  1930*  and  by  virtu*  ef  which  said 
confessed  judgment   of    ■''eoru.-.ry  1",   198$  »   subsequently  saa  entered 
by  the    -etna  Co.      "he  Motor    <©  •   hnd   ittts     ti      iters,  and  prior  to 
February  1,  193,   the  Bank  MHBMsi  aware"  of   its  financial  embarrassment) 
and   sought   to  obtain  further  security  fro®  it   for,   or  payment ■  upon* 
eaid   indebtedness  of   NM&O*       The  Bask  bad   aaaartalBca    th-t   the  Kotor 
-•o.  owned  tmo  had   in  its  possession  lad   four   aeeoiid-haad  cars,  sot 
en  cambers  by  chattel  mortgage.      It  deterainec   to  obtain  a  bill  of 
sale  of   thea  frois  the  Motor    ■>;> ,    (the   sale   to  be  aatie   to  an  agent  ©f 
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the  Sank) $   Mfed    ther softer  to   mil  the®  for  vdUtt   >h*iy  '??ould  bring 
ami   to  credit    fcfea    '•; 'otor  Cq,,  »s  Utttefete^&iaaagi   to   it   with  the    procceda* 
.bout  this   tlae  MB  Etttttftt    to   this  end  waa  made  ??ith    ,  •  Em 

CJilbert,  »ho  wau  a  depositor   in  the  3«ak  and  «&e  tolo     uinton,   its 
vice  president,   ik&%  he   thought  he  ttlg&t  be  able  at)   sell   the  cars 
for   the  Sank  alter  he  obtained  puaseg^ion*     Interviews  isaen  were 
hart  with  HsuaaeratT©*,   art  aJfffiaes   s*£  tm  &otor   0«»#  and   then   in  charge 
of   its  bu&ineea   ( the  p  i  be  log  absent)*  resulting  in  the  Botor 

<"©*»  by  Haa»er»tro»»   on   February  i,  193Q*    in  the  Motor  Co** a  office* 
delivering  a  bill  ejr    iftla   for  the   care  to  Gilbert  f©r  the  state©1  sua 
of  $600,  which  Hata&er&troK  marked   "paid".       ^vans,   eaehier  of  the 
Bank,  *?h©  wag  pre pent   st   the    time  of  the   transaction,   testified    that 
fiaasaeretroBJ  6*  treat  as     tn&&«  %'hen  the  cars  subsequently  were  gold, the 

cter  6§»*a   Ifideetadnesa  to  Ike   Sank  should  b©  eredlta©'  with  the  asaount 
of  the  proceeds  of   the-  a-'le*     (Jtlnart  tiee  paid  no  aoaey  for 

the  ears*     He  delivers  ill  of  sale  to    vuintos  and  on  the  g««e 

day     la  the  bank,   *lgft*d   and!  delivere-j   to     uintos  hia   filbert 'a) 
note,  payable  to  the?  3&nk  in  9$  days*        -his  note  sad    bill  or   sale 
were  placed  with  the  other  collateral  itkich  the  Hank  held  as  oecurlty 
for  said   in^vbteenea*  due  to   II  fr«aa  the  Meiear    J©.     <<■»  the  eh®©  day 
(February  3,  ltt$@)t   'Hlb?rt  havltti   told    ,uiatoa  that  he  had  no  place 
to  keep  the   adorn*     uinton,  wits  Silbert'a  eamaent,  eauae--'<   them  to  be 
delivered   by  employees  of  tiit  Eater  Co,   to  the  al&ea   of   buelneea  in 
the   earn©  vicinity  of  the  Brandon  Rfttn-Y   Sales   (the  aanse  und-r  which 
Alfred   £•  Brandon  die   hia   <a*U}«i»bile  business;},  «hleh  concern   in  turn 
caused   thejs  to  be  placed    in  a  arfureaamna,  alea   in  the   aattl  vicinity* 
Warehouse  receipts?  for  thtaa  -were   leased    in  t&c  name  of,  and   delivered 
to,   eaid   concern  on  febru«.ry  3rd.         Gilbert  mA*  Ukt*  efforts 

to  aeii  aba  cars  but  wit&aut  attaaasn*        uinton  also  enteric   into 
negotiations  with  2r-<adan»  requesting  his  U    awralwtaa   the  care  and 
Brandon,  prior   to  the   entry  of   U&1&   eanf'aaaad  Jucgaent ,  agreed  t©  d© 
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80  at  a  pric*.    subsequently  to  be  determined  upon  between  them* 
About   February  10,   1930 »   she  K»t*r     o«  went  out  of  business, 
Prior   to  ¥a?eh  1,  1930,   the  'Sank  cancelled   &e&  returned  Gilbert's 

not*    to  hia  a&j   he  •.;  octroyed   it.     an  K&rsh  51,   1930,    the  Bank 
exesufcsd  and   deliver zd  &  oili  oi    e  &s  of  t.he   ears  to  Brandon,  and 
on     pril  9th,   rsssired  his  check  fs*  $9O0«   the  prion  previously 
agreed  upon  far  the  cars,   ana   o*>     pril  10th,  Brandon  received  back 
the  cars   freai  the  w&rehoueeaan*       All  thsst   transactions  occurred 
before  the  present  g>rnish»ent  sail  was  esamSi*#*« .       hen  this  fN 
was  received  by   the  Bank,    It  ..~     .itc?£    to  the  L'oUoj    §•#•   m  i%s 

account  with  the  Bank*       fter  all  *r«6tt-«i   twm  sale   of  collateral, 
etc.,   fesd  been  glvss  t.  »ttr     o.,    including   the  srit.it,  for  said 

•. 9*  >   there  *as   tfcill  i   balance  #u«    froa  the  Kft%sc     o.   to  the  £snk 
of  $986  *C*3»  which  the   Sank  subsequently   "ch.«  rgec    of  f s  ♦ 

Ihurlsg  the    trial,  Lis     runs  &*   plaintiffs  witness 

wne  being  questioned  as  fee  the  aappsnings  on  Petaruasy  3,  1950,  uhen 
the  Motor   .'o»  tsesmtsd  uttd   <.,•  liveres"   its  hill  of  sale  of  th«  era 
to  Gilbert,  plaint  if?  *«   at  orney   eatiJ     Tan*  Honor,   •-    *  I  ma  tryirig 
to  establish  fcnoeledge  on  the   part  of   %hi   lank  *?  to  the  condition 
of   the  Motor    -.v-j.,    *    *   and    -T  sis  also   geiSg   to   show   tiv;t   thie   rale 
transaction  wae  gerely  a.  shajft»  »n$    feast   the  Bank  tsok  theee  cure 
as   its  gBH  proper ty#" 

After  s  careful   revis*  of  the  pre rent   fc  mass?  1st  we  are 
©f  the  opinion  Uv  t,  Bg  sal  Juc/mest  are  sg&iast   both  the 

evidence  an:1   the  la*,  asc   that  (bjl Jetdgsent  cannot  stand.     --Ksuaing 
that  the  Bank  final.!:*    took  possession  of  the  care,   first   through  Its 
agent,  Gilbert,   -nc   thereafter  sold   the®,   there   is  I®   STldease  that 
the  3ank  did   eo  fraudulently*        ■  s  it  appears   to  ue  the  Bank  was 
only  a  TlfUaat  e  fee  iter,  afem  Hko  %m  f«ff*l  «'bcn  Ra  fraud   is 
preeUeee.*        fwUltams  v,    ->ndre*»   1*1    Til,   93,   160.)     WJ©3*a&X2&. 
The  Motor     o.  owed   the  Bank  at   the   ti»e  mere  than  $6,000,  not  fully 
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secured  by  collateral,  and,   evan   if  it  *aa   la  faat   insolvent  &t 
the  time  aad   known  to  the  bank  to  be  s?uch  (which  the  evidence 
did  not  disclose)    it  had  a  clear  right  under  the  law  to  make  a 

preference  to  the  iJaak,   provides   it  did   so  in  gead   faith  and  not 

fraudulently  a»   to  other  of   its  ereaifcara,     (Sgigos._&:.  .;.-o»i  v ,, .3<ej^erA 

190   111.   414,   422{      ?hir-.      |    tJOB&l   |g«k_ v^  lorrMx  S53i    QL1«    £30, 

833-4;     8W9  on  Fr^uculent   dcnveynnenti ,   art  lid.,  pp.  13V -&i  Holt 

knfg.   Co*  v.  Banning  ton.t.  T3  ■•na.ft.  467,  473*)       -4*c   start   is  &«ic  in 

ttt*  Bennington  case   (p.  473}   is,  ««  thick,  paeialiairly  applicable  to 

case;, 
the  facts  in  the  present/  a*   shoeing  that  no  l'r&m  was  practiced  upon 

the  Aetna  8a . ,  via*     Mn   the  present  ease  the  no  evidence  that 

the  debt©  pr«f,rr»?d   wore  not  real,    ta«t    the   p&yjaeat   wac  tt«t    -'.euuixl, 

nor    bhat   the  •aaala$ratlta  a&«   in.-dcHuate»        There  «ae  no  vvicenoe 

whatever  taat  tin   traaeafar  ass  to  oe  i„,    t         . olor&ble 

consideration  to  protect   blue   cefrtor ; .^  property  fa5**  the  appellant*! 

claim,   or    io  Ibiaaex    its  collection,      ffkere  ana  no  trust  for  the 

bene, it  of   bae  •  ebtor.^."       ftlaiatl:  r*a  eaaasel  g&aee  Goa&iderabl© 

reliance  on  tne    .-voiding       m  ;.  on   in  ,4yiek  v*  CJHtavGnia,,  331 

111.  240,   247-0,   out   in  ta  a  secret 

trust  for  ths  baaefit  of  the  debtor,     the  Saari   said    (p.  247}  j 

"   nere  a  transfer    is  aacs   ay  an   insolvent  6e%t  lag  a 

creditor,  by   s&U-h  transfer  a  eeertt  trust   La  created   for   the  benefit 

of   the  debtor^   aaaa  conveyance,    bhodgh  absolute   an   lis  face,   is 

f  re.udulent   uN    V0i4     ->;  to   as  -  s'itsrs .     The  nataj  ry  effect 

of   such  a   transfer   is   to  aisleac-,-  GeeelYe  >,-no   defraud    creditors.* 

2t  is  apparent  th  t  the  ,.\<?lck   ..  -..tic.  tealalea  are  sot  in 

point  un.  bs  of  the   preeeat  ease.     And    U  is  not  claimed, 

Mel   there  is  so  ev'ideaa*  shaaiag,   i  &e  of  fcae  four  care  wa© 

in  rialatlaa  el   tuc  lalk    alea  aal  ef  this  state* 

The  Judgment  appealed   from  is,  accordingly,  reversed  with 
a  finding'  of  fasts* 

■.     i»3   OF  »ACf8# 

terser  n.no     oawla»t  2J»»  concur* 
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$*  flJfcU  as  fact*   ite  this  ck*s«  fchst  Uw?  »&JLe  &ad 
«j«llTery  cf  Hup  four  seeemi-Lv  ales  by  fcfc#  p&«£jttiff« 

-  i&f&i  Motors,  J»c*»  on   NlKraaXy  3»  1^K<»   to  tat©  vffdadsau* 
B&Jtag   :^ts,tc:  Bonfe,  direst  or  UuroM^i  He  agent,  stlV-rl,  «»s 
a  fcrft&  Hti|  *Mi  «afii  tfex    t&e  purpose  cf  pu^lns;-  or  scouring, 
g&fcjfc8il&&»  **"  actual   deist  then  &*M    feftt  I&S8  i>lnintlff    t©  »&ic 
bask;  ami   fcfefet   Us   fell©  awiHj^  of   .    xt    mX$  no  franc  <*&$  gjrft*ffcie*# 
upon  the    UltXft     <-c#ptanee  £©♦,  .:  ■ .    i        vditwr  of  s&i4 

Vftliii  Kosore.  Jnc. 
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,    .  ;       -ffi  &&t&  T  B  ffl  &       TOW     f 
BASK,  a  corpora tion» 


Appellee,   v         j       a,  /-t-..',jl  msM  >Wl 

5  i'  r 

t.  j  ,  .         .mix, 

A.  J.  RAX,  '  :      ■        ' 

appellant.  J 

kh.  h     j  as  i  -  .  -  -       wmim  of  m  @om$?, 

Ob  HtntnOw  IS*   1930*  plaintiff  eatwte  .-.  judgment  by 
confession   In  the  n\m  of  $5303*4$,    to  be  entered   against  defend- 
ant upon  hie  collateral  jtidgBftttt  note,   oafceS   '..■'-epteaber   25*  1930, 
payable   in  30  d».y«   to  the  order  of   fell*  Mndieoi:-    .    &le     tate  Bank. 
and  by   it   indorsed*  for   She  »um  of  |1$, 791.40.  bearing   interest 
freaa  ds^fee  at    feh«  rate  of  £    per  cent  per  anmfflu      Pl»l»ti£f  alleged 
in  its  '.ii.-elHV  t-ian  tfaafe   fehf  ems  of   |i0»9O£    and    »een  "paid"   on  the 
note*  leaving  a  claimed   balanee  due  of  $4,093.40  and  certain 
interest.        the  untennt  of    the  judgment   ^~   eanfessed    is  Bade  up  of 
s?-*i«5  balance*   interest  and  attorney's   fees*     Ofl  January 

2,  1931*  defendant  &pp«ayt<  >$u   judgawnt  be  opened, 

that  he  be  given   leafs  i  Ml  ft  trial  upon 

the  strifes,  etc       The  mtmi  by  Me  afflfiarlt* 

Thereaf  feei    IM  tl re*         ve   to   flit,  and   filed,  an  amended    i 

davit.     On  tmmuMy  31.  1931,   the  ewurt,  after  considering  the 
iBIHtHl   eJ'flOftfife   nne   he-ring  arguments  o:  rtive  couneel, 

denied    the  motion   feh&fe   said   jadgiaent  be   opened,   etc*   and   defendant 
appealed • 

BMf«sOwBtfa  aaaaOee1  affidavit  contains  the  following 
allegation  a  in  substance* 

That  on  OteeaiHN?  kC,  1930*  he  ^&.m  served  vita  an 
execution  m  the  jntgatittj    that    feftt    atat«MCnt   in  plaintiff's 
declare t,ion   feast  at  haO   "paid"   or.  the  note  the  sum  of  110,000 
it  "untrue" i     that  prior   fee  his  execution  of  the  ante,  and  curing 
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ths  ncatha    of    lap   Km  --mber,   1926,   he   purer     i 

iiadi  eon -Senate  £t»jU  Sank   (heroiaaf fee*  c41w    tb«   State  bank/ 
$13,500  wort.",   at    pa*   Value    of    certain    o^ilctn,     ;ond.n  aeueribed 
la  the  note |   that   it   then  was  represented    to  hits  by  authorised 
agents  of  the  bank  that    the  bonds  "sens  1-^     **£•»"    Ms»t   the 
bank  hac    examiner!   the  property  of   each  ilar  bond   issue, 

and   that   the  equity  therein  t  Ift&at   i-.'-j*    that   it  was   then- 

agreed  that   if  be  (defendant)   should   at  ^ny  time  desire  to  sell 
the  bonds    for   cash  wth#  ban  I    Cake   then  back  aft  a  discount 

of  l;-»»  and    (three  yenr*;.  r ,    eiue   scented   interest  »,v 

and    that    it  #ould   "at  all   ti.wes  loan   to  htm  as  high  as  90$  on   the 
bone's  and   take   ttees  firm  n  ral   to   the  loaaf*   that 

relying  upon  these  representations,  he  paid   feted  gar  value  of  each 
of   the  bench?  and   the  bank  in  writing  agree*    that    it  "  »  ould  repurehaee 
said  bonoe  at  any  time  aft  «yfa   !-?t  par  plus  accrued  interest?" 

that   thereafter   the   bank  mace  n  loan  to  defendant  end   "took  the 
bonds  as  collateral  security,"   and   that  from  time   to  time  "the 
lean  *aa   extended  and  new  notes  substituted   Tor  the  original  note 
and   that  the  pro goat  note,  upon  whleh  the  eenfeaslea  sas  enfcer-    , 
was  a  renewal  note   for  the  ox-  .    .  ■  nt   to  a&id 

agreement  J*      that  the  ...tate  bank  ceased   to  do  a  banking  business  on 
-ebru^ry  10,  199  at  "in  order   to  escape  numerous  liabilities  on 

similar  agreements"   aa  well   as  on  amid  agreement  with  defendant,   it 
had  caused   to  be  organized  a  aa  endsx    t!it?  name  a  liean> 

Bio  ffwtet  a   Savings  Sank   (hereinafter  Oalltd    the    •at*"   bank)} 
that  the  new  bank  took  over   -11  the   assets   and  property  of  the     tate 
bank  together  «ith  the  good   sill  of  its  business  $    that  among  these 
assets  wer*>  ant's  said  note  sad  collateral}  that  the  new  bank 

(plaintiff)    is  now  in  possssaion  of   all  Of    th«    iasets  of   the  State 
bank!  that    it  "paid  no  consideration  fa*    the  taking  over  of  sj«id 
assets  I*    that   it    is  conducting  "s.  pari  of  its  business"   under   the 
name  of  the  v'tate  bank,  as   ©n-mtnglt  .  tad  business 

with  the  former   last i tat  ion   for   the  purpoe  of  its 

asssetg  and   eaeaplng   its  liabilities  under  the  com-:  Ith  this 

defendant*   i  .  tmil&r  contracts  and   obligations}" 

that  while  the   Stats  bank  ;.■  -;  is  and  had 

surrendered  its*  business  and   i     sola   to   th«  ae*  ret,  for   the 

purpose  of  nekiag   It  ;   it    is  an   innocent  par*  i    for 

value,   eaid  Bilateral  tatee*    in   the 

name  of   the   ''"tate  bank  a?  payee;   t.  &g      -  ,, .ember  25,   1- 

it  eaueed  defendant   to   alga  a  renewal  collateral  note   to   the  ..tat© 
bank  as  payee,  s^ell  know  in  i   be. id    Institution  no  longer  existed," 

and  caused    the  note   to  be  endorsed    fe;  State  hank   t«   it,  but   that 

in  f?et  no  eoaaldtratioa  a   a  paid  ap   it  fox  raenent*  and 

that  plaintiff    I  the  new  sank)  "sst  all   tiwaa  knew  of  the  terms  and 
conditions  ends?  which  this  defendant  said  bonds  and 

procurer  said  loan}*  that  while  defendant  woo  only  obligated  on  said 
note  for  the  amount  of  $1$»?93«46»  the  new  torn*  ( plaint if f)i  ''having 
notice  of  said  &gr cement"  between  the  payee   of  ante    '.  lank)  end 

this  defendant  aa  r*o  the  reamrekaning  of   the  bonds  at  pan  plus 
accrued   interest  by   said   State  bank,    *©naee«i      ii  of  ©aid   bonds  to  be 
gold  without  not  lea   to   thla   Sefendiaitfs  and  at   a  price  unknown  to  him}1* 
that  the  papnont  that  appears  on  the  note  in  the  sum  of    !■  *$QQ 
"represents  soa;e  of    the  proceeds  it  claims  to  have  received   from  the 
sale  of   said   aonde,"  but   this  i  atatea   that   "he  aever  received 

any  notice  of  the   osle  of   the   sends,  or  of  the  amount  produoed 
therefrom,"   sne   that,  under  the   term©  of  the  agroanonti   *tl 
plaintiff's  duty  to  sell  said   bands  at  not   less  th^n  the  -par 

value  thereof,  whloh  ana  In  e«M  fchg,  .'-mount,  flue  tor  it  on. . 

said  note,  and   to  account" to  defendant  for   the  balance  above  the 
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aaount  due   to   U  an   said  nets,    shich  it   fail)      to  do}"    that   the 
ssl«  wn«  aade    "*ita   the   intent  and   sarssM    Is  defraud   this 
deftndSJtt  of    the   a&eunt    jus   to  aim  on  said    bonds  J"   an*    that  by 
reason   of   the   fsregotng   facts   "the    emirs   Obligation  dU4    so    plaintiff 
was  paid  i*»d  disc--        -.  |  . .   .  e  thing  das  sad   o^Iim  fresR 

this  c.5r©fidan&   to   i  it         ion  said   confessed 

juiig-ttLe.it  was  entered.'      Defendant   fnrt&ex   stated   that  he  makes  feh.lt 
affidavit  for  the  purpose  of  having   said  Jndgaeat   evened  and   for  a 
trial  upon  tilt  aerits   i  ,s'-</»  ■;.  owed 

"to  file  a   setoff   for    t  .iea," 

all  tlons  in  che  Affidavit 

ve  are  of  the  opinion   ;:     i    i ..  j f   cie  a  good   and  aeritorlotts 

defense  to  the  note  ex      .  ednesa  sued  upon,  an     tin      the 

court  erred    in  net   openin  Hewing   deftadL- 

ant   to  plead ,  etc*      It   is  Helsi    la  '^dpfi  ■"  ~^oaie    ■.-fcat«, 

Hanky  239  111,  ayp»  519,   that  as  agreement  of  a  banking  eerpora tion 

selling  bonds  (such  as  is  alleged    in  said  rit),    to  repurchase 

under  certain  ottad it lemi    .. --    betm  a  se&als 

agrseaent.        sd ,    Itheui  affidavit    that    *he 

alleged  agreement   la  the  j  .  .  ,.•■  bank 

and  defendant  (    it  also  appears  priaa  fatsie  that   the  new   sank  (plaintiff) 

had  notice  of  R^.id   agreessat  mvi  was  not  an   lnno.  r  >or  value 

when  fcne  nott-   mas  Indorsed   to  it.     Indeed,  it  6   it  had 

merely,   so  to  speak.    Btfl  late   the   shoes?,  of  the   State  hank  and  van 

continuing  or  c&rryin*-  on   its  business? «        &ad    it   further  suf •  ieiently 

appears  pr.Jjsa  f;5<j?.ig  that  the  nee  beak  ';»  because  of  said 

agreement,  had  no  legal  right,  without  notice   to  defendant,   to  sell 

said    col.; literal    for   $10,9  kinase   Of  &4,893»40   to  he 

due  upon  the  note.     Plaintiff's  counsel   here  sake  certain   technical 

points  as  grounds  justifying  the  refnaal  of   tee  trial  curt  to  open 

the   judgment  aad    «liow  a  tri^l  upon   the  sjerit©.        e  have   considered 

all   of   theaa  and    believe    .  .    be  without    substantial  Eerit# 

vc«m;ingiy,    the   on.u-r   of   the    superior   OStiTl,   denying 
defendant8!?  said  motion,   is  reversed,  ihe  cause  is  reaandsd   to 

the   superior   court  with  direct ions   to  open  the  Judgment   (the  ©fjkc 
to  stano  aa  security)  ask)  to  allocs  defendant  to  pleati  to  the  met  its 
KSJ    tS     -swe   a   trial. etc.        v  ^        ^^ 

Keraer  and    "ie&nlan,  **<T«i   concur* 
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F  M  SI^C  g&UtaBY,   a  Corn©  rati* 
and  JOS  iJ3»af 

Appellees    (  co&p^air/ant.B)  , 


em  0?  chicaoq,  ak*®&  j,  @smm$  its 

Mayor,   and  other  of  it®  Officials, 

Appel 3  ante    (  del' andante) . 


raoit  iOTssaoB  count 

OF   COOK   COUKTY. 


he,  vmxiura  jcsucb  nnua  m&ivsisis®  ms  opinio*,  of  hue  ooma. 

This  is  an  appeal  by  defendants  frost  an  order  of   the 

superior  court,   entered  July  SI,  1031,   denying  their  motion  (aft^r 

the  court  had   considered   feeir  answer  and  heard  arguments  of  counsel) 

to   dissolve  a  temporary   injunction   issued  against   thesa  after  notice 

on   June  18,   1931,    ismediately   fellewisg  the   filing  of   coferjl stir. ants' 

bill.     Complainants  have  not  here  entered  an  appearance  ©r  filed  a 

brief  and   argument,     in  the  injfunct .tonal  order  all  defendants,    their 

agents,   servants,    etc.  ,  were  temporarily   enjoined 

"froia  gHMtiag  or  placing,  police  officers,    hi    tltffl  entrance  or  in  the 
premises  of  said  7iK«  King  Company  at  331 3*3839  West  Madison  street, 
Cbieago;    from   closing  or  atte&ptin*;  to   --lose  the  restaurant  of  said 
.Fine  Ming  Home Ml jr* «■» Hf    *u olden  PuspkinA;   fro»  prohibiting  the  people 
from  patron Isl&g  the  restaurant;    and  Ttqz>.  doing  or  oesinitu.ng  any 
act   tending  or   calculated   to  hinder,   Riol^et,   or  interfere  with   the 
lawful  operation  of  e&id  *ine  -»ing  vsi'ipany,    excepting   in  a  lawful 
aanner  and  fey  du?  process  of  law  and  fox   a  lawful  purpose  and   in- 
tention, until   the  further  order  of  this   court." 

in  the  bill   it   is  alleged  that  fitte  ^ing  Criep&ny  is  an 
Illinois  corporation,  or.var.tsed  on  September  20,   1926,   «n|  having 
for  its  objects   the  operating  of  a  restaurant   and   cafe  arid  the  con- 
ducting of  a  cabaret  an.*   dining  hall;    that  Joe  Sng  ie  the  president 
of   the   company;    t'.at   it   entered   into   a   lease  of   the  premises,   known 
at   3813-3829  '#.   ^adison   street,   Chicago,    m4   since  &  arch  10,   It 87, 
ha«   there  been   conducting  a  restaurant;    that  oeople9  of  Chicago   ere 
its  patrons  and  it   serves  meals*  to   the   ;*uMic;    that   the  precipes  are 
improved  with  tables*,   chairs   and  other  UEtsal   equipment;    that  for 
many  yfars  it  has  been   the  or  notice  in  Chicane,    in    \igh  class 
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restaurants,    to  furnish  jsusic  and  ether  entertainment,   such  as   sing* 
ing,    etc. ,   during  the  course  if  the   serving  of  meals,   and  also   to 
provide  a  small    e?s>asft  upon  m  icii  patrons  may  dance;    imd    that  the  cms. 
pany  has  conformed  «dth   this  practice,   and  has  in  the  oast,  %nd  is 
new,  conducting  its  reataurar.it  in  a  lawful  and  proper  manner. 

It  ie  further   aileged.  that  the  company  has  heretofore 
paid   to   the  City,   in   the  years  1937,  1©£0,   1939   and  19  30,  a  license 
fee  as  a  "public  place  of  amusement,"  which  fee  has  been  stsBe^sed 
at  $1,000  per  year  on  a  seating  capacity  of  Sg35  persons  and  a 
floor  space  of  13,593  square  feet,   but  that  the   *&a&da  fleer*    In 
the  premises  is  only  J?, GOO  square  feet;    that  the  company  ha©  paid 
personal  property  tair.es  and   a  franchise   tax;    and  that  it  has  also 
paid  cigarette  license  fees  and  inspect ion  fees  for  electric  signs, 
electric  motors,  ventilating  esjuipr,en  n,    ete»«   as  provided,  "by  divers 
ordinances  of  the  city. 

It  it  further  alleged  that   the  city,  through  its  -«:ayor, 

its  acting   commissioner  of  police,   a  certain  named  captain  of 

police  and  "divers  police  officers  sad   agents,"  have  demanded  that 

complainants  oay  6e   the  City  a  license  fee    "tfer   the  year  19  31,   in 

the  sua  of  $1,000  for   the  operation  of  ©aid  restaurant,  under   tm 

ordinance  of  the  City  in  part  as  felloes: 

"Sect^qh,  Jfi&&     ^'he  term.   *  public  place  of  ar&u s <*-■.. cr, t,  *  as 
used  in  tnis  article,    shall  fee  construed   to  ir.elude  and  to  ft«tn  sny 

building,  hall,  room,  place  or   <sn  closure,   ?m.pr«  food  or  dri&k  is 
served,   to  which  the  general  public  say  be  admitted   either  with  or 
without   the  pte.ysB.--nt  of  a  eharge  or   admission  fee,   &nd  where  such 
public  msy  engage  in  or  witness  the  peri'or^^r.ce  of  any  theatrical 
entertainment,   show,   amuse® ^nt,   dance,    seating,   or  entertainment 
other  than  musical. 

SymftJ^a  &&&.     B«  person,   firs;  or  corporation   shall 
manage,    conduct,   operate,  or  ee.rry  on   a  public  place  of  amuses;  en  t 
wi  the u t  f  i  r e %  h 4V JBj  j| |  j&g  ed  ...a  MjaBMI J&8EB 6&feg  • 

3«ctloe  9p,fr»        *&•  BliiUi^L  license  fee  for   euch  publie 
place  of  astuesment   shall  be  graded  according  to   siise  ®n&   ca^ecity 
as   follows:      '^'here   MUtfe  place  has  a  floor  space  not   exceeding  1000 
square  feet,   with  a  seating  capacity  not   exceeding  XSO  perecne,   the 
annual  license  fee  shall  be    $850;    (**ere  follow  provisions  as   to  the 
amount  of  the  fee  '»h<*re  the  floor   space  a»d    the   seating  capacity  are 
greater);    for  the  next  larger  grade,  with  floor   space  exceeding 
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fftti   square  feet  nnd  seating  capacity  exceeding  1  ,£X)0  peraone  (the 
annual  license  fee  shall  be)    Jl.QvO.      In   computing  floor   space  for 
the  purposes  her««f  8.11    space  used   ier   entertainment  US  restaurant 
purposes,    all   aisle   apace,    space   between  walls   .-and   the  partition* 
Of  such   space,    together   vita   all   balcony    a  ;ace,    shall  h*>   eoaputad.* 

The  bill   doea  not   set   forth  other   sections  of  the 

article,  vis.,   sections  $04,   HIS,    1M,   208,   80S   s«4  210.     these 

last  sientioned  sections  are  set   forth  in  defendants'   answer.     Two 

of  thass  are  as   follows: 

"204.    aiaaUaaMftB  uiE  lifisaaft— jnuwIA  MmlMMwift)  • 

The  application   for   such  license   for  toe   business  of  ■wmftliff     con- 
ducting,  operating  or   carrying  om  a  public  pl?*ce  of  aaaaeaaai   shall 
conform   to  the  £  en  era!   provisions  of  this  ordinance   relet  tag  to 
applications   for  licenses,   mi   ehal  1  so.ec.yi2C  **a  location  of  the 
building  or  plue®  la  vMica  it  It  proposed  to  iceep  such  public  place 
of  asjuscsBent,   the  number,,,  of ,. square  .feet  .o.f  f^ULJSMUS^A-JSS^mMMSk* 
tag   capacity  of   ta«h  building   or   ef&gf  plaOO.      1*0*5   such  aopliea- 
tion   shall  be  ap-  roved  by  the   superintendent  of  police,    the  eoss- 
ait  esior.er  of  buildings   nwl   tke  cental  s  si  en  &r  of  health  before  a 
license   shall  be   icseued. 

21  w.     guiffiltj)       teiy  per  sea,    ttsm  or  corporation  that 
shall  violate  any  of  tin*  prov  isions  of   t--is  article   shall  be  fined 
net  less  than  ten  rior  acre    than   two  hundred  tailors  for   each  of- 
fense,  and  jajJUill  BMfe  violation.  .sgnUfcues  sh-all  .fee...r,ettaiid_eA...a,fl,.,e 
ItligaMLalSiMaV ** " 

The  bill    farmer   alleges    that  neither   fc&O  city  nor   its 
police  officers  inspect   said   restaurant,   otner  tiian  by  inspections 
heretofore  mentioned   for  ehieh    separate  fees  hare  been   paid;    that 
said   section  207,   la  providing  for  a  M .fijyiM  f«Si    "is  i»  truth  and 
in  fact  providing  for  tVTVBMM    W»4  grossly  in  excess  of  any  and   all 
proper  Inspection  fees  th.-*v   ooti&e'  be  levied  or  incurred  by  reason 
of  inspection  or  righto  incurred  in   the   regulation  of  the  business 
of  said   ?ine  Hing  Company";    that   sections  208,    203   ?&&  20*7,   "are 
invalid  and  void  *is  beitoii  outside   the  powers  conferred  u--en  the 
city  council  by   the  legislature  of  the  Stat®,   and  are  indefinite 
and  uncertain  and  in  violation  of  the   eonatl tutional  requirements 
in  regard  to  unifsrcsity  of  taxation";   and  that  eeaplain&nte  "have 
protested"  a*g?Ainst  the  levying  or  m  as ee assent  or  license  fee  for 
the  year  1931  in   the  sua  of  ->l,0-v. 
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It   la  further   alleged    that   defendants,    including   said 
captain  of  police  and   divers  police  officers,   "have   threatened   to 
force  the  cloving  oi*  the  doors  of  said  premises,   •«   wherein  the 
business  of   the   Fine  Ring  Company  is  now  being     conducted,    and    3o 
now  threaten  to  ple.ee  police  officers  at   the  entrance  of  the  premi- 
ses  to  prohibit  people  froa;  entering  upon   said  premises  and  patron- 
ising said  restaurant";    that   said  eapt&in  of  police,    Patrick   I, 
Collins,    "has   this  day  issued   orders   to  his   s«bttrdin&te  polls®  of- 
ficer* to   close    the  promisee,    >uad  te  prohibit  fMlft&le   f*WR  patron- 
ising them,  with   fore*  of  ar&s  if  necessary,   and   contrary   te   the 
peaoe   and  dignity  of  »ai?t   dry  ?md  Htate";    and  that  coi&plfeinants 
fear   m4  b*li<?ve   Uttt   said  orders  will  be  carried   into   execution. 

It  Is  further  alleged  that   the   co-coe:  •!  ■*  Ina&t,   Joe 
Ing,  has,   on   complaint   if  the   city,   "been  placed  in   ,1»il    s&d  ttMMl 
fined,*   and   that   "divers  other  arreate  h*ve  been  threatened. * 

It    is   farther   alleged    &feat   the   co^plnin&nt    eosftsny 
•enjoys  a  fine  renut -.tic-n  La   the  eity,"   that  its  rest  aureus t  always 
remains  ©pen  during  the  day   to   serve   the  peoole  and    that  its  busi- 
ness  is   taMi   ■gMBH    the   g$ed   sill   of    those   it   serves,    stfMi   ttBiM   its 
continuing  in  business;    that  large  numbers  ef  people  daily  patronise 
the  restaurant;    tfkd    that.    If   said  premises  be   closed   as    threatened, 
the  IfjMgM  thereby  suffered  by  the   -ioupany  will   be  large  ana  ir- 
reparable. 

It  is  further  silked   chat   tits  so.  pany  is  willing  te 
pay  "any  fair   MM   reasonable  fee"   for   the  pun>oe*  of  regulating  its 
business  or   an  inspection  thereof,   but   that   it   "has  declined   to  pay 
this  arbitrary  amount  of  11,000;*   and  that   "it  now  tenders  the   sum 
of  3100,    a«  being  a  fair  arid   reasonable  license  and  regulatory  fee, 
or   sueh  othr  proper  fee  as  will  upon  due  inquiry  be  ascertained." 

The  prayer  of  th«>  bill   is  t  at  defendants,    their  agents, 
etc,  be  perpetually   enjoined    frci'   assessing,    levying  or  demanding  a 
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license  fee  of  11,000;    frota  instituting  civil  or  quasi- criiainal 
suits  against  ooa.pl  a  in  ante   in  the  municipal   court  of  Chicago  for 
the  purpose  01"  collecting  a  Xlees&B  fee;    fwm   mtmtiMM  upon  the 
premises  for   the  purpose  of  prohibiting  people  tfrtn  patronizing 
said  "Golden  Puwpkln"  restaurant;    firsjfl  the  ubs  of  fore©  or  threats 
to  eoapel   ooaipl&insjite  to  cease  operating  ©aid   restaurant,   and   from 
coss&itting  any  other  acts  calculated   to  hinder  or  interfere  «ith  the 
operation  ©f  the  restaurant;    sand   that  complainants  may  have  such 
other  and  further   relief  as  equity  raay  require,    tffee.      Complainants 
also   prayed   for  &  temporary   injunction,  .agMUJilS  j&UUsi    under   such 
terms  and  conditions  as  the  court   should  dee©  proper. 

Is  defendants'    answer  setae  of  the  allegations  of  the 
bill   are  admitted   and   sosae-  are  denied.     Defendants  admit  that   com- 
plain  ant   tfyWjFi    for    tike  years  1927-3-9    gtad   i.93c,f   paid   ejttth  year  a 
license  fee  of   ?1,0GG   for  a  "-public  place  of  arsiusfe*<?rit,*   and  that 
such  fees  VMft  assessed  at   that   sue  on  a  seating  capacity  of  8SSB 
IMHftmt  Mtti  a  floor  rpss.ee  of  13*693  square  feet;   and   they  allege 
that  such  fee  was  properly  assessed  m>i   collected  in   accordance  with 
the  tenss  of  the  ordinanee  s&entionsa  la   the  bill,     &g  to   the  allega- 
tions in  the  bill   concerning  the  payment  a  of  the  inspection  f«et, 
ether   taxes,    etc.,   defendants   all  eg-?   that,    if  paid,    they  were  properly 
assessed   MM   ?ald   fnr  additional  privileges  conferred  ueen  it,    «nd 
that  the  assessment   and  paysient  of  the  ease  are  not  anaterlal    to  the 
issue  involved   in  the  present   eause.     As  to   the  allegations  concern- 
ing the  City's  demands,   UMfPfcgJs  its  officers  or  agents,   defendant* 
deny  that  the  City  has  demanded  the?  paysaeiit  of  a  license  fee  of 
#1,000   for    the  j'*ar   19  31    for   the   operation   of  the  restaurant,   but 
defendants  adfcit   that  the  City,    through  its  proper   agents,  has  de- 
manded ©f  the  SjSjnylaiMSftt  company  that  it  apply  for,  pay' for  antd  pro- 
cure a  license  for  said   y«ar,   in   accordance  eith   the  terw.fi  of  the 
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ordinance;   and  defendants  allege  that  th«  company,  notwithstanding 
its  legal   duty  so  tc   do,  hae  rei'usp-i,    m&    still   refuae«s,   to   StlWpl  y 

with   said  ©rdirsusce  tey  procuring  ■  license    sor  said  year, 

further    answering,   defendants   d«*jay  that    the  £ity, 
through  its  proper  officials  or   agents,   do     not  inspect  the  restau- 
rant and   place  ©f  assuse&ent  or  the  company;    deny  that   section  207 
of  the   ordinance,   wherein   is    the  pr©viaie<<    for   the  payment  of  an 
annual  license,   as  graded,  i*   *4»   truth  and  in  fact  providing  for 
revenue  aan*i  grossly  in  excee»  of  any  sBd  **11  proper  inspection  fees 
that  could  be  levied     and  incurred,8  etc.,   as  al&Aged  la  the  bill; 
deny  that  sections  302,   3#S  and  207  of  the  ord.inr.uKee  are,   as?  al- 
leged,   "invalid  and  void  «a  bdng  outside  the  powers  conferred  upon 
the  city  council  by   the  legislature  of  the  State,   .«*nd  are  indafi- 
nite  and  uncertain,*   etc.,   »nd  allege  that   •*«ttpXai»Siafc»  are  attempt- 
ing to  operate   their   said  publis  pi -ice  of  gtfmaetaamt  »it"-ie,uj;  £  UfeSSSfta' 
for  said  year  and   contrary   to   law,*   and    Hu&fc  by  reason  thereof  &m* 
plat^anta,    and  each  of   th*»,    "are  Ln  thia  court  of  equity  IJJfe  .un- 
clean hand  a   M0  that   fc»*y  **r*  not  entitled   to  a«y  relief.4* 

And  defer  dants  allege  that,  because  of  0«»#laiaa«ti * 
failure  and  refusal   to   ejws^ly  witM   the  previsions*  ©i"  the  ordinance 
by  procuring  a  license  for  the  y*ar  1931,    the  City  instituted  pro- 
ceedings at  law,   under  section  310  of  the  ordinance,   in  the  municipal 
court  of  Chicago,    against   said  Jos  -tog,   to   compel   hi©  find  his   said 
corporation,   #ina  Min&  8**  »   *°  procure  a  license  for   said  year   and 
pay  the  fee  therefor;    that  during   the  months  of  Kay  and  Jun«,   19 SI, 
and  on   different  days,    the  City  caused  to  be  filed  in  said  Municipal 
court  ten  (10)    separate  complaints  again et   said  8ngf    each   charging; 
him  with  operating   said   place   of  aaus  assent   at  thput   a  license;    that 
warrants  w«*re   duly  issued  on   the  complaints;    that  Bng  appeared  and 
on  June  17,   1951,  (the  day  befere   th*  present  till  was   filed  and 
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the  injunction   In   question  Issued)    said   causes  were  tried  fcn  the 
municipal   court  and  resulted  in  a  fi.Mtng  ei'  guilty  again et  Eng  and 
the  entry  of  ft  JudaJtent   against  bits  ije  £&$!&  .SM£»   lapttllNI  &  fine 
upon  hiffl  of  |10,   together   *ltfe    0ft«t#;    aftj    that  jg&  .ygaeftl  g&g   &&&BI 

&S8  MX  it  JfchJL  iHJ^EiaM.    »*l  subsequently  B&g  paid    the  flat** 

-ffurtla©.r  answering,   4ei*e>-.  s&nts  *d&it   that  large  numbers 
of  people  patronise  ssMplal&a&ta '   plsMMi  ©f  ai&usasient,   but  deny   that 
the  &Wftlft>     ensuing  ftp**  ft  flftftiiif  of  fch*  pr«ais«s   are  iirspar&bie, 
and   -<lle&«  that   if  any  Saaage  or   iajary  has  tees  suffered  by  cos* 
plalnante  by   reason  of  dafftaaaata*   &at£$aa  Is  attempting  to   enforce 
the  er<3ina»«e,   *it  is  ga&a^iB  S&SSM,  &LJ3S&Ift» "     *»*  4*fe»4sttta  allege 
that  complainants  have  not  made  application  for  »  1931  license,   and 
"nave  not  psJUJ  or  tendered  ,m%.  *"••  foy   **i4  year";    that   "a  court  ©f 
equity  will  not  &a*uae  juris-?  1st  ion  f®r  tha  pursaite  of  permitting  or 
assisting  esaptlainjuito,   or   stay  otiior  persons,   to  violate   tha  lavs  or 
ordinances  of  the  City  of  8hiottg#|*   and   that  they  £&«f endiante)  have 
the  right  to  present  the  further  unlawful  a$a?a&i*ll  of  said  pX&aa  of 
wntWHint  until  the  •r&ii&aaaa  is  complied,  with. 

After  oarefuliy  ravlfsriRg  Use  B£«*iala4i4  ef  the  ar<ii»«s*e 
in  question,   the  .allegations  of  ttosspl.'&ln&nte*  eaorfi  bill,   as  well   as 
the  &«v  omenta  in  Atfaftdafetlt*  anewa-l"  iv&lch  wa*6  aa&ai&erai  by  the 
court  ©n   the  station   to  dissolve   the  temporary  injunction),  »a  are 
of  the  opinion  that   the  bill   does  net   state   such  a  case  as  warranted 
the   issuance  of  such  an  injunction  in  th«  first  instance,   that   the 
eaisi*  m  issued:  iiprovl Gently  and  without   authority  of  la's?,   and  that 
the  court,  on  defendants'  notion   to  disseise,   erre;!  In  not  dissolving 
the  same. 

in  section  41  of  article  ¥  ef  the  Si  ties  and  Villages 
Aet  ('J  ah  ill's  atat.  1©£9,  p.  3S®)  our  legislature  has  given  to  Hit 
City  of  whlc&ge  the  express  power  "to  lAaensji.^  ta^.  fflfttJLsfljf  f  gjgageaj 
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1ft.fi  prohibit  **    theatricals  HRd   other  exhibitions,    snows  and  JMBA£» 
Ktonta  **."       It  has  t>een  held  that  a  public  Anne*  i»  a  public  amuse- 
ment (Chicago  v.   Groan  *lll  fogftBti   30*>  ***•    S7,   93).     Complain- 
ants'  bill   Uncloses  that  %fe   their  restaurant,    cabaret,    *to.  f   public 
dancing  is  provided  for   sad   Utdu&ged  in,    a»4    that   their  premises 
arc  a  "public  pl^ee  of  a&use&ent,*   as  defined  in   section  881  of  the 
city  ordinance,    set   forth  in   the  bill.      By  sections   203  and   SO?  of 
the  ordinance,    alee   set   forth  in  the  bill,   it  appears*  that  it  ie 
unlawful  for  any  person  or   corporation   to  operate  or   carry  on   a 
public  plmec  of  a&ase&ent    "without   first  having;   obtained   a  license 
therefor,"   that  licenses  ahall  b<?  taktii  out  annually  ami  a  prescribed 
license  fee,   graded  and  based  upon  J'loor  epaee  and   seating  capacity, 
shall  be  paid  each  year,    and    that  ^h»re  the  ttla.ee  of  MMMHaM  has  a 
fleor  npace   exceeding   7500   square   feet    snd   a  seating   eanaoity  ex- 
ceeding 1,GGG  rs^raons,    the   annual   license   fee   ahull   be  $l#0   I  . 
Complainants'   bill    further  disclose*   that   they  are  now  operating 
their  public  pl-*ee  of  easus«e»!»nt  without  e  licen.se  and  without  au- 
thority of  law  enc*   that   they  are  seeking  the  ft£6  of  a  court  of 
equity  to  enable  thaw  to  continue  their  unlawful  operation  of  the 
same,      A  court   of  equity   cannot  properly  grant   fc&esa   each  relief. 
(Chicago  v.   O'iiarf^  184   111.   Apft,    290,   S$f  j   'nta&raoh  Co.   vP 
Chicago.  IN   id.    »1,    !5«4;  xiookferd  IWJjgMBBJj  J&fa    c*>'   v»   baldwia. 
255?  id.   1,   4).     further  ere,   complainants,  having  paid  the  license 
fee  for  four   successive  year®  as  fixed  by  the  city  orUivanee  and 
having;  refused  to  procure   a  license  and  pay  the  license  fee  for   the 
year  1931,   MM  into   ft  court  of  equity,    se&king  relief.   *?ith    unclean 
hands.      ( l&qd,  ftjg,  J  or  a  e  r .  gfcjflL  MS^LSa,  , ,  $%!W&F&  •    '^2  feo.    421,    4£#-9). 
furthermore,    e&»$l&la«tn$«  h-vln^?  refuaed  to  take  out  a  license  for 
the  year  1931,    and  having,  continued  in  the   operation  of  their  pub- 
lio  ptaee  of  ojau8e.-r.ent  unlawfully,   we  thins   that  the  City  and  its 
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authorize*  tgffeta  have   the  elesar  right  and  *a©w«r  to  prohibit,  by 
sll  lawful  n«ans,   the  continued  unlawful  operation  of  said   slaee  ef 
•nuMwent.      fl|ft|  ffHnflftlillfff  Tr   ?NTfTi    K^4  111,   Aup.    614,   616; 
tjIggUia  T«  StiMUtt    SM   UJ.    573,    S76-7).      £b   the  last  oitsd   ease 
it  is  said:      *It  has  been   Sftid  ©iter*  th«t   the  po^er  x.o  regui&te 
docs  not  include  the  -power   to  srohifcit;    sad  this  is   true  in   the 
sense  tn«t  saert  regulation  ii  cot  the   easts  as  absolute  prohibition. 
Regulation  of  business  or   act  ton  te^liee   the   oontinu:!«nee  of  such 
business  or  action,  vhil*  prohibition  inolies  its  cesr&tion. 
fi&  the  other  hang,,   the  oe^er  to  regulate  laspll^e  the  newer  to 
prohibit  except  u^en  the  observance  of  authorised  regulation.  * 

The  superior  court  erred  in  not  dissolving,   en 
defendants'   eoticn,    the  temporary  injunction  in  ouestlon,    and, 
*©e-ard~tt£ly  sail   injunctions!  order  of  July  SI,  1931,   Is  reversed. 

rkvkrsbs. 

Ecrnsr  and  ;"cfir.l;m,   «TJ»,    concur. 
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MAX  M.  OOHK, 

Goaplainant, 

▼  # 

kbriai  mtsm&s  9%  «i., 

Defendants* 


FOBSHAl-'iTAT^  SAT XOVaL 
BASK  0/  CHC\vIO, 

Gros  »  -Coapla  ittan  t  # 
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on  appeal  of  ma  a* 

STRAUSS,  trustee* 

/.ppellant. 


MP..    iti&r>  18XB0  JU-.fIC     flTilldLiuY    u  L1WA  i  THls  OPMUC<«   <}*?  tW    MttKf* 


This  is  an  appeal  toy  Hernan  §•  4trauss,  as  trustee  under 
a  first   trust  deed  on  certain  Improved   premises  in  Chicago*  claiming 
to  toe  in  possession  of  the  pretties?   throus'h  sub-agents,  from  an 
Interlocutory  order  of  the  superior  court   (entered  on  July  16,  1931, 

in  a  suit  instituted  toy  Max  &*  Conn  t©  foreclose  a  steoond   trust 
deed)  appoint  int.  Howard  K«  Hur^itn.  as  receiver  pendente  lite  ©f  the 
pre»is«»  and  of  the  rents-  antf  profit®  thereof* 

Uoisplninantj   in  Me  verified   bill  filed  July  lo,   1931, 
alleged  in  substance  th*t  -on  July  2$,  1328,  Keratin     eiosaaan  and 
Rose  weissnan,   his  fife*  executed  and  dsliver^d  their  6©  notes* 
paytstole  at   ■tat*©'   time©  thereafter  *nd  aggregating  $M»0©0|   that   the 
last  notes  matured  on  £ay  £0,   3.931  \  that   to  secure  all  of  the  notes 
the  Iff IliWffllii  exc<sute<a  and  delivered  a  ^eeond  trust  deed  on  the 

previses,   ruonlng  to  Ch^rlee  1.  Cehas,  trustee*  datetf   July  23,  1928, 

have 
and  duly  recorded!  saat  »«sny  of  the  notea/Jnot  neen  paid;     that 
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eossplniQttttt   is  the  legal  mMtt  and  o^ner  of  note©  18  A  to  33  a» 
inclusive   (aggregating  $&4»ft@@)i  all  of  which  are  past  due  and 
unpaid  I     ant*   that   the  premises  '^re   improved   *tth  a  brick  apartment 
building,   containing,  about  5u   fux&iehed  s$artiK«iat««  and   *x» 
•meumoered   by  another  and   prior   trust  aeed,  dated   :->tpt  ember  15,   1926, 
securing  a  present    indebtedness  of  about  ;;l£5»oou,  and  running   to 
Herman  I*  Strauss,  as  trusts®.       Only  the   two   ..eissmons  Mta*   Charles 
L.  Cekns,   trustee »  were  taade  parties  defendant  to  the  bill*  which 
prayed   for  ■  foreclosure  of  said   seconc    tru»t  deed  and  for  the 
appointment  of  ft  receiver  pendente  lite* 

On  July  lit  1*31   (the  i®y  following   the  filing  of  the 
bill),  after  notice  to  the  ■•■eisisMana  only  tynrj   upon  complainant's 
motion*   the  court  granted  leave   to  him  to  file  8  petition  in  support 
Of  his  action  for  n  receiver  antf  further  «irect*?d   that  "Herman  S« 
Strauss,   trustee,  answer  set  id  met  it  ion"   «ithin  two  days  after  the 
filing  of  the  same.     The  petition,   sworn  to,  was  filea  on  July  14th# 
and   in  it  complainant  alleged   inter  allfe  that   the   -'  els  emails  ,fare  in 
possession  of  the  premises  and  &re  collecting  the  rentals  therefromf* 
that  defaults  have  been  made   ta  payments  due  on  the  first  or  r.-trausa 
mortgage t   Ifc&t   there  "are  numerous  vacancies  in  the  building |w   that 
the  premises  are  B*orth  not   to  exceed  #l&0,Qa©$"    that    the  1939  taxes 
thereon  and   certain  special  assessments  hav&  not  been  paid]  and   that 
the  premises  "are  scant  and  »eag*e  i^Hfttritf*   for  the  amount  due  to 
complainant* 

On  «fuly  16th,  within  the  required  time,     tr&use,  as 
trustee*   filed   bis  verified  answer,  denying   that  complainant  was 
entitled    to  have  a  fvM&fVff  appointee   %n6   alleging  inter  alia   that 
he  is  the   trustee  to  ^hem  the  premises  were  conveyed  by  tail   first 
trust  deed,  *shich  deed  *«®&*r*«  a  first  mortgage  bond  lsuue  of 
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$130,000,  or  vhieh  ther*  iu  unpaid   aad   out  at  sad  tag-  the  principal 

rub  of  $11C»47I.S6,  with  interest,  ^hereon  lit  7;*  per  annum  £*<m 
Etaroh  1-3,  lSalj'*   teat*  nu&ereua  tsefaults  having  oeourreC   in  the 
payment  of  c*  :rt»ia  of   the  Nmtti  and   coupeae,  -he   Utr»usa»  aa 
truatea)  wdic?  «yi  .jfpft  ia_.r3>t3A«  tafte  aataal  fa^aaaalfttt  ajf  tto  raaiatatft, 
*  *  and  of  the  Sttildlttg  thereeai*    thai   siac*  that  date  he  ha®,   through 
an  agsnt,  a««a  wan ->  flag-  md  op^rntia#.  the  aa&X&iag  «ad  OOlleetSag  the 
reate  for  the  heaeflt  of  the  e*n«ra  and  holder®  of  the  bead*  aad 
eoupoaa  assured   &/  said    t%t$ft  kintal  «ieed|   that  he  ■■e-mployze  the   -ahieo 
Maaagemeat  Corpora tioa  m  his  ?ig*s£  for  such  par-pees i  that  ia  tars 
amid  eorpormtioa  employ  «■<>   s*ftt?rt»a  faiftimflBi  he  rtetieat  maaager  fit  a 
•alary  of  1150  per  saenth  sad  Rose     eisiua*^  »e  hoa0@ke4f.i5er  at  & 
•alary  of  J  60  per  Ej©»fehj*   that   the   ■.-elesaHaiae  aft  see  rely  ageats  &ad 
employee o  of  soil   eorpor'-'tioa  sad  aire  eaajeet  to  5»<a  discharge*!  at 
ita  wllif  and   Uuil  likewise-  lite  employment  of  eaid  corporation  as 
agent  for  aae"   oa  behalf  of  this  r«  aspens  «a&  la  auojeet  to  termia&tioa 
at  his  will*        It  doe®  aot  appear   that   0  e&ipl&la&nt  filed  May 
replies  tioa   t,o     traiies*    eai&  answer* 

Oa  th^  0»aw  ctey  (Jul/  16th)  the  Poremaa-^fcate  la^ioai&l  Baak 
of  fmlfafa  appeared  and,   an   its  motion,   the  eourt  graated  leave  to  it 
to  intervene  ««e    file  a   cro«a-?Ul.l  1mMSM£»  -hieh  ma  filed*     It 
alleged   ia  part   lhat  it   i«  the  owner  ajgd   holdvr  of  certain  other 
notes  sheared  ay   said   »e##ad  trust  deed,  vis*,  note®  numbered  £6  to 
55,  inclusive,  aggregating  £15,000,  all  of  *hlch  are  past  due  and 
unpaid,  and   that   the  premises  are   siuhjeet  to  b&M  prior  tratt  deed  to 
5traue»»  truatee.       The  prsysr  of  the  erea^-bill  is  for  the  fore- 
closure  of  s-mirl  a^coad   trust  deed   ft*  ©roae-eesipl&inaat'e  benefit  and 
for  the  appointment  of  a  i«e*****  pendente  lite*       there  are  ao 
allegations  contained   In   the   eroes-blll  *.hich  eoatradiet  the 
allegations  ia  ..."■trauae*   answer   to  complainant's  petition,  as  to  ^trauea 
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then  helns:   la  actual  pecaewRion,   through  sub-»£<*nte»  of   the  prmlsss 
a*  **•* e*  mortgagee. 

On  th©  same  <Say  (Jul/  l£th}»    the*   cnnse  earne  on  for  hearing 
on  llM  question  of  th*  appointment  ©f  a  rtffffitVl1  by  virtue  of   com- 
plainant's ^ill  and  petition,   to  the  Lit  tar  of  which  fey  the  lilreotion 
of  the   court   ::traus0»  se  fcrmstee  of  the   first   truest  <Sc&4f  teas'   filed 
®n  answer.      After  isr^uxente   the   court,   over    -trauss*    oo^eetieR, 
entered  a»  order   In  ^hieh,   'ffcer  n&Hsg   errt^ln  fins' lags,   it   nam 
aejutfgee*   tht  t   Bwattfl  C«   Kursifch  be  appoints?:!   receiver  of  the  premises 
and   ef  th«  rents  and  profits  thereof,   *£**   the  Benefit  of  complain- 
ant," -with  the  usual  powers  of  receivers   in   ctmncvrji   that  he,  as 
receiver,   "talis  all  Roses tary  legal  proceedings  for  the  protection 
of  th©  premises,   or   te  recover  the  possession  thereof,   or  to  rexers 
8.11  persons  in  poes-sss  ion  «%»  rofuoo  to  $&y  rent?*   th&t  complainant 
file  b  aorx*,  fir   required  by  statute,   ill  the    tus  of  fC'-c,   to  he 
approved   by  Ifeff   court   siHli     five  fay*!   <*utf    tte-.t  a  r««#lir#t*i  hon€» 
in  the   e-um  of   :l»vv'C,-,  aluo  be  tttei  w&&  a^prof'**'  within  fire  dsys* 
The  present   trsitrcript  ixsol&soo   ihnt  on  the  f«3jL4«tilg  >;®y   (July 
17th)   the  receiver  pHtafjrfeoi   his  »oa<S ,   in  ssie   eua  of  £l,000  ano" 
the   same  was.  '-pprovec    by   th*   court  sn<S    filet.  ,  on«.    th.  t   shortly 
thereafter  the   court   grants   lo^vs-    la  feia   to  employ  a   solicitor* 
etc.     3ufe    the  ttan&eiript  sloe  a  no%  cfiE-elo&e   t'mb  complainant   <..t  any 
tins  presents;,    '-e  the   ooaart  n  cossl-j inant* ®  host:   Tor  ss-pproval  hy 
the  court* 

On  July  SSadti  *he  ff«e«i¥»sr  filed  a  petition  in  the  cause 
alleging  fcfest   the   ■■eie;.:»anis  are  occupying  an  apartment   in  the  build- 
ing kno-wn  as  'So.   IIS,   on  the  premises;   tMs-t   it  i®  necessary  that  the 
receiver  have  possession   ef  the  particular  ap».  rtsaont  win  orcier  to 
properly  operate   llM   HillAlUgt*   &&    th«t  aeissind  has  boea  made  upon 
the   >';'eij3?*»ane  th«t   they  fMrnfti  the  spnrtssent  suae    surrender  possoeaian* 
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but  that  they  hays  refitted    It  fc*  oo.       1'hc  prayer  Kf   the  petition 
Is  thui   the  court   enter  an  artier  cir--:  ctin-/   fclMM  to   surrender 
possession  to   klM  Wttiwi   ■etv.bin  a  short  day.       There  are  no 
allegations  tho-sinc   in     h  I   c^.i>--city;  the    ■■eisisaans  are  occupying 
tat  apartment  t  whether  at  BWMrg  of   the  equity  of   redemption  or 
(as  alleges    In   St  ramus'   sn^er,  above   set  forth,   to   complainant fs 
petition  for  a  revolver)   &i   smh-agemte  fax     tnui*#«   trustee   i.n  the 
first  trust  deed*     ;'a   the    &  ae  Any   (July  ;!-nd  .<    the  court,  ever 
: trausV    objection,   entered   a  rule  on  the     ei&caans  tiftat   they  answe* 
the  receiver*©  petition  T" within  fiv«  inyir4    U»e»,  by  >aly  -7th)  and 
further  ordered  tltot  &  Hearing  on   the  res*  !▼««*«.  petition  he  <&et 
for  July  ItHu 

I   July   84tm«   sale   Pe#e»W§-8ta.t«  ':'<uiomO,   iaafe  filed   a 
petition*  verified  by  one  of  its  viee-prs aidants,  th-.t  it  he  allowed 
to  smand   its  eroBB-feill  by  ma&lmg  on>?    .colpn  ftg&e*  on  additional 
party  defendant,  for   the   issuance  of  a   ate  .sons  ke  bring  him  into 
court,  for  a  rule  u^-on  all  tin   othes    ey0S8-def ©Blasts  So  am^fir  the 
or©e*-blil  « »  amended      Liiiin  a  slmrt  day,  etc.*  and   for  the  "extend* 
tng  of   the   rree  Warship"    Of    said   dur- ita  8f©r  the  protection  and 
benefit"   of    the  bank.        'In   the  petition   It   is   sllagti   intgg|  alia  that 
on  the  Mavfelf   of  Jul,y   16th,   «Mdl  resulted   in  the  ?5ppointKent  of  the 
receiver  on  the   motion  of  complainant.,   it   for   £h«j  first  time  appeared 
th^fe   eft  id    Mates*  held   the  legal   title  «-'        ■.nrii    to   the  premises,   that 
Fieher  acquired  the   mm  by    ;uit   claim  decso.   of   Um      aiss?mang»  "dated 
June  S,  1S31,   sne   recorded   June  12,  1931 1*    £hf<6  sr  id   conveyance  "was 
made  merely   for   the  purpose   of    rivinc  additional  security  for   the 
indebtedness   secured-    fey   amis'    firsst  mortgage    trawt  toast"    that  not- 
v. ithstaneing  i&itf   taa» ayawt   fclw  '-eiasmana  &re  the  equitable  owners 
of  the  premises;  *S£  are  still  in  possession,   collecting  the  rente 
and  profit®}   teat  on  esii^  July  16th,  at  the  lanenngj  of  the 
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ooasplwlnant   (Joraa),   the  court  appointed  liurwitb  aa  receiver  and 
that  he  "took  possession  and   control  of   the  premises  and  is  collecting 
the  rents  and   prcfitei"  and    that  petitioner  1«  entitled    to  hare  the 
MM  relief  as  was  awarded   to  complainant   U*e.»  a  receiver)  for  the 
protection  of  it*  interest   in  the  pretties  and   in  and   to  the  rents 
and  profits. 

ithsut  wilting  until  July  ;  n.h  (when  the  answer  of  the 
•'fissions  to  salo  receiver's  petition  v»i  das)   the  eaurt  on  July  S4th 
had   a  he^riow  on  said!  orose-eossu Imlnant * «  petition*     this  hearing 
resulted   in  tae  entry  of  &a  carta*  oy  lad  court,  over  the  objection 
of     trausa  as  trustee,   "appointing*   said  aux*ith  a®  receiver  "for 
the  protection  and  benefit  of  said    ^ereaan-o-tafce  .actional  3s  nk  and 
for  the  protection  of  its  Interests   la  and   to  said  real  estate  and 
the  rents  nn$  profits  thereof,"   ore .ring  thai  the  Sank  be  not  required, 
for  goaf,  cause   saown,    to  file  any  bond  as  croes-cossplaiaant ,  and 
further  ordering  th«t   suwaons  issue  as  to  said   Fisher.     In   the  order 
the  csurt  and*  numerous  fiiuiin^s  substantially  in  &#$a*d  witll  the 
allegations  of  said   amended  -?r»as~'t)ill,  but  tmM$  no  findings  as 
regards  the  allegations   In    "-trauss*   verified  *n»t»er   to  yoaapla Inant ' s_ 
petition  for  s   receiver,  to  the  tfftei   iht  he,  as  first  mortgagee^ 
was  in  the   actual  possession,    through  ens-agents,  of   the  premises  and 
building*     The   effect  of  the  ©rdsr,  as  we  road   itt  was  as  rely   to 
extend,,   the  receivership  of  Rurwith,  previously  appointed  a®  receiver 
and  then  acting  as  each,  for  the  benefit  of  sale  cross- complainant, 
the  bank,     the  order  does  not  purport   to  vacate  the  previous  appoint- 
ment of   Hursith  as  receiver,  aatfi  on  July  16th,  on  eaanlalnajBt'a 
notion.     Indeed,   tne  present   transcript  disoloeee  Msat  on  July  23th 
the  cause  esae  on  for  tearing  on  the  ro culver's  said  petition  of 
July  .:2nd,  above   mentioned,  and   that  on   the  receiver's  station,  by 

his  solicitor  previou&ly  appointed  as  foresaid,   the  court  ordered 
that   the  two     eissaanp  "vacate   said  apartment »  He*  lia#  in  said 
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bullying,   *   ■  wiihin   five   tfsys  fjroa  sad  after  the  d?*fce  of  tin? 
entry  of  thie  order** 

The  present   transcript   far&aas  ftlsslsasf  that,  in  accord - 
anee  with  the  provisions  of  section  123  of   the  Practice-     et  aM# 
eithia  apt   I  tat*     trausf:.,   i  i   trustee    Lb  said   first  isortgfcfjc,   on 
August  13,  1931,  presented  his  interlocutory  appeal  bond,  Sated 
August  13th,   in  the  sms  of  "sot,  with  surety,  to  the  clerk  of  the 
superior  curt,  and   that  fchfet   offiekl  spprsvsd   the  bond  assd   an  tSmt 
day  caused   th«   asm  t©  be  filed.     The  condition  of   the  obligation 

is  as  foixtwm 

''"hat  whereas,    the    s&id   teas  U,  Coha  Sid,  on  the  16th 
day  of  July,      »      «  193^..   in  ta«   superior  court  of  Cook  county  *  * 
move  for  the  s£psiatasnt  of  a  receiver*  ant':   the  sanxl  £ic?  thereupon 
appoint  Howard  Kt   Uur*ita  as  receiver  of  the  prmises  end   the  rente, 
issues  and   profits  thereof,  fro-   which  trAtY  *    *   the  s*id  Hena&n  fU 

trsuea*  as   trustee,  ha*  arayad    ffa*  mad   obtained  an  appeal  to  the 
appellate   ssuirt*  within  s,nc   fm   fc&S   tirmi  district  in  s«id    lists* 

How*  therefore*   if    the  said  H&sman  ©•    -trauss*  ag  trustee, 
shall  rful*   prosecute  hia   said    i$P6ftI  with  effect,  sad  aor never  pay 
the  s.uaeunt   of  the  costs,   taiavasl  sad   i  i«    r>.m    to  be 

rendered  against   (in  favff  of)   Ksx  S«   SateB  sad   Foreman  Stats  Sank 
of  Chicago*   in  tsss   lad   I    U   oro«r   shall  be  siff  isms'  in  said  appellate 
oourt,   then   the  above  obligation  to  be  void,  sttaaswis*  to  rests,  in  in 
full  force  an*:  virtue,* 

3«t   the  present   transcript  further  disclose®  that  the  saa© 

wsie  not   filed  with  the  clerk  <at  this  court  until   '.'cpt  ember  22 »  1931, 

{i.e.,  ©ore  thaa  sixty  d&ys  after  las   entry  of  said   interlocutory 

order  of  July  16,  1931,  appealed   from.)       In  said   sastias  1/5  of  the 

Practise  Mr*  (v&hlll*s  Stat*  1931,   daap.  lie,  p.  £18$)  it  is  provided 

in  part* 

"hen  ever  an   interlocutory  ass's*?  or  decree   is  est  eared   In 
any  suit  pending   in  tSSf  court   in  thie  Stat®,   *   *  appoint io^  a 
receiver,  or  fivisg  other  or  furtuer  power©  or  property  to  a  re- 
ceiver already  appaiatsd  ,   an  s^sasaX    my  be  taken  frets  *»ueh  inter- 
locutory order  or  ceoree  to  the   Appellate  Court  of  the  district 
therein  is  situated   the  court  granting  such  interlocutory  order  or 
decreet     ?rp video*   th  t   such  appeal   is   taken  within   thirty  days 
frsss  the   entry  of   euch  interlocutory  iVtSS  or  decree,  and   is  per* 
fected    in  said    appellate   "curt  within  sixty  is;  i    «ntry 

of  euch  order  or  cc-cree.     Tits   £•'?••  am    Bffsst  if  eueh  interlocutory 
order  or  decree  and   the  ppeas<  iiR&S   in  the  court  Uelos  shall  not  be 
stayed  during  the  pernancy  if   wuch  appeal*  &»«.   the  pftirty  taking  euch 
sppeal  she.  11  give  aSftfS ,   to  be  sj  proved  by  the  clerk  of  the  court 
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fcelow.   s-o  secure  coat*  in  the     ppeil&te  Court.     Upon  x  ili»«:-.  of 
the  record   in  the   /ppellate  CourS,   blui   easse  aias.ll  there  he  ».t 
tate  a»iiset®»fi  and  shall  at  ra&dgr  .tor  &au*i&£  under   Mm  yules  of 
tale'   court,   taking-  preo«.<6«!Gce  of  otto^r  cmuieu   in  m&&   court*   *  * 
if  rata  ajig*al  i#  (t$.$m&mm$i  the  ■.ppei.ut*'  court  taay  «aiow  Nf 
the  attorney  for  appellee  *?*  reasonable  solicitor's  fee,  not  t® 
exceed  ob*  Httixwi'  St&l»?a*  to  Sta  «***$  at  gasHfe  of  the  cost©  of 
the  appeal.     Ho  appoel  chall  ££*  or  v«iH  of  *rror  he  pregeauted 
from  the  er<*»r  entered  ay  aeid    .ppellata  Court  on  rbj  etten  appeal*" 

Although  we  feta  of  the  opinion,   Is  vle«?  of  the  &2>par©atly 
undisputed   allegation a  of  ;:"'<trauna*  verified  snsasr  to  eoaplainant'a 
petition  for  *  rooeiT*r  la&t  he   { itnuuns *  a*  trustee)  la   Ihe  first 
■art gage a  .la, JBfaj I ll ftff  ••?  fr*8,  »u&""sge»t.*. i  that  the  superior  court 
erred   in  entering  the  ord?r  of  July  16th,  1931,  appoint  lag  Sursdfcfc 
as  receiver  en  the  actios  of  eoaploinant,   the  owner  and  holder  of 
certain  unpaid  notfts  secured  by  th*>  jseeoad  mortgage   {Ui*jh  on 
Receivers,  4th  Sd*»  See,   €?#»     S  Jonea  on  hart gages,  8th  Id.,     ec. 
Ifffg     Ballos  v.   :-<tffi   If  Kew.  ftffat*  Eep,  4>31»  483*     1£R£BM83SJ5a~~ 
>0   111.   &pjp*  13 f,  143 1     Van  We s a  v, *   ^ra^o.   -5?   -"ll*     PP* 


56,   50$     B;iflgOBj^iijr«.  Ltherty  Juaad  &  Inv^etaant,  .Co,*,!,  S®*1  111*  $#S» 
110 1    Hehr^r  t.  jgtt^MEBMBti  3i'e  Ii:i*  4-°»  alHMOj     still  ae  are  of 
the  opinion  that  this  court  ea  the  present  appeal  i«  without  power 
or  authority  to  reverse  aald  order  of  July  16,  If  SI,  appelating 
©«, id   receiver,  for  the  gtattn  that  appellant  (Parana®,  »e  trust®*) 
did  not  perfect  his  appeal  in  thla  court  by  the  filing  of  a  tr&aoorlpt 
of  the  record  within  slaty  days  from  *&•  entry  of  salts  order  appoint- 
lag  sales  receiver,  as  provided  in   taction  1M  of  the  #ractie«  AtA* 

It  It  said  in  ffaatJaa  t»  TWlTtf  ]fiWillif11flfflrlt  "'ff'H  ••  ln*     ^^*  W1» 
142,   thfet  the  right  of  appeal,  toy  virtue  of  eaid   section,   ""ie  a 
matter  of  statutory  creation,  not  t  ooas&oa  Ian  ri^ht,B  end  (feat, 
hence,  "eenfe-resity  to  the   statute  is  ©««entlal  and  i  l»c'k  of  it  is 
jurisdictional *B     In  Murray  v»  Eaff^nn,   315  Hi*  437,  440,   it  is 
said  i     ■  eetion  IM  of  1st  litttiMl    -•*  It  ***«'  0J!sly  » titulary 
provision  for  aiftft&fl  f3NM  interlocutory  orders,  aad  »iaee  the 
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right  to  a»  nyjtt&l  i»   strictly  sts  fcu-ory,    *   *  no  appeal  fxoja  »ny 
later locutory  0x8*2   or   dccr?f    .-ill  He  unless  tn'k^n   in  accordance 
with  thet   action.1*      *n     lies  i'luy^lny  ':o.  v«    ■>llee»  87  111*   ^pp# 
282,  £55,   it   is  Rftiil     *?he   taking  of  Rfl  appeal  under  this?  act 
consists  of  a   single  net  -  filing  6  b©n«   .-Approved  by  the  clerk*  *  * 
no  prayer  for  an  appeal  i&  to  n«  »88x«*oo8    ta  anybody,  and  nobody 
can  fix  r<ny  condition*  for  tfc*   nygHN&.»"     In  the   instant  e*»e  the 
appeal  bend,   contained   lis   the   transcript,  digclooe*  that   the  ap»«al 
Ml  taken  from  the  8*80*  of  July  Id,  1931,  end   th*t  smld  appeal  bond 
*as  approved  by  the  clerk  of  the   superior  court,,  end  file*?,   or*     ugust 
13,  1931,   -  within  tilt?  repairer   thirty  Cays*      is*   it   ale,©  ss.pper.rB 
Utttt    the  «ppee.l  wan  net   pcrf-  ete-c    in   this  cr-urt  within   the  required 
sixty  d&yo*     In  McCarthy  v.    --hle^-o^   ifv  ill*    ^yp«  184,   one  of  the 
divisions  of   the  appellate   court   for  this*  district •   in  considering 
whftt   in  Ntttsft  hy  the  words,   in  si?.id   aestien  l-^,   "and   ie  perfected 
in  s&id    "ppe 11 ate    'eurt  within  sixty  days  from  the  sntry  of  such  order 
or  decree, ■    ssid    (p.   &73}i     "The  only  re-fion&tol©   Interpretation  Is, 
t$Mtt   there  &u*fc   be  or.  file  in  the  appellate  court*  -el thin,  sixty  days 
from  the  entry  of  the  en'sr  or  decree   appealed  fro®,  ft  trass exist  of 
the  record  of   the  proceed in-,;. ,    frm   «hlch  this  court  e?n  ceteraine 
the  correctness  of   the  ruling  of  the  c-urt   in  terming  the  interlocutory 
order  complained  of»s 

Our  conclusion  is  that  the  appeal  stttstt  toe  dl«aias*ed  and 
such  will  be  the  order* 

.  ssax  tisais  i  , 

Xerner  one    '.eaclan,  JJ«,   concur • 
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cHicAao  mzx  &  ntm  cowaiW 

a  corpor-tion,  as  trustee* 

Complainant  and     ppellee* 


VIG30  B*   C,   JEwUH,    ..;YLH£Y  J. 
LOKL.^,  HA^0L£  A.   ysiM  et  &!., 
defend  sin  te. 


AWEAL  KROV  A*  INTv»K10U0TC»\Y 

i    of  rag  Ji:  cuxt  me  of 

cook  ;ouiry,  A??oiFvnra  a 


On  appeal  of  aYMSY  J.  LuTSt-Y, 
Appellant , 


;,    IRSSXCMO   JUr.flOK    «MI5LSY  LIT  'HE  OPIJrtOS  OF  TffiS   COUBT. 


This  ie  an  appeal  by  Sydney  J.  Xumley*  one  of  the  defend- 
ants to  compla inant ' «  bill   to  foreclose  a  first  trust  deed  on  certain 
improved  premises   in  Chicago,   fro*  an   interlocutory  order  of  the 
circuit  court,  entered   on  September  4,  19S1   (two  days  after  the  filing 
of  the  bill),  appointing  the  Cook  Bounty  Trust  Co,  as  receiver  of  the 
premises,  etc.       fhe  appointment  was  made,  after  notice  to  defendants, 
solely  upon  the  allegations  of  the  bill  to  sshich  ie  attaches:  the  affi- 
davit »   in  the  usual  for®,   of  one    ..-Alter  V*  Saekler*  an  agent  of   com- 
plainant.      So  other  coeuments  or   evidence  «?ere  presented  to  the 
court,       The   defendant,   Harold  &,    i^ein,   in  his  own  'behalf  and  in 
behalf  of  defendant,     ydney  J.  lumley,  objected   to  the  appointment 
and  asked  leave   to  file  a  OWMHI  answer  of  Lumley  la  opposition  there- 
to, but  the  request  was  denied* 

It   is  alleged   in  the  bill   that  on  January  1,  1927,  the 
defendant,  Kragh,  a  bachelor,  anci  defendants,  Niels  J.   Petersen  and 
Mora*  his  wife,  being  indebted    in  the  sum  of  $80,000,  executed  and 
delivered   their  136  bondp   for   UtoJ  aggregate   sum,   payable   to  bearer 
at  the  of  Ice  of  tool  town  :tate   '-sank,  -^hicsgo,  and  numbered  con- 
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eeoutively   fro®  1   to  136,    inelu*sivej   that    s,hrs>e   of   the  bonds 
matured   on  Jnnu«ry  1»  1928,   mi    six  on  January  1,  1929}   %h?t 
other©  respectively  ■a&aree'   an  *fc:nu&ry  1,  1950,  1931  an*!  1932? 
that  all  bore   interest   at   the  rate  of   6-1/2*  ***  annua,  payable 
eemi-annurlly  on  the   first  taps  Of  July  and  January  of  ench  year, 
as  evidenced  by  attached   coupons;   fckstt  all  sere  delivered   to  ecsi- 
plainant,  as  trustee,   for  certif ic%ttos,  and  -sere  returned  and  there- 
after negotiated  and   ©old   for  «  valuable  consideration  in  the  usual 
course  of  business}     Hurt   those  'maturing  on  January  1,  1929,  or  prior 
thereto   (being  fi  in  number),  have  been  paid   sad   cancelled  ;  snd  that 
the  other  bonds,  numbered  10   to  136,   inclusive,  are  all  unpaid   and 
outstanding* 

It   Is  further  alleged   tnmti  to  secure  the  bonds  the  defend- 
ants, Kragh  and    the   two  ietersens,  on  January  1,   1927,  executed  and 
delivered   their   trust  deed    (recorded  January  4,  1987),  whereby  they 
oonveyed  nari  warranted   to  complainant*  as  trustee,   the  said  premises 
(desjeribing  them  J,   together  *ith  all  build  lags,  etc.   thereon,  and 
•all  rente,  isrues  anc   profits  which  shall  thereafter  accrue  from 
said  prenisee*    (copy  of  trusst  deed  attached  to  the  bill);  and  that 
said  rents  sari   profit©  were  conveyed   A&s  assigned   to  complainant* 
in  trust*  for   the  equal  protection,   benefit   sad   security  pro  rata 
of  the  holders  of  all  bonds* 

It   is  further  alleged   th-t    **ai«t  8«a«  10   to  16#  inclusive* 
for  |8<K;  sr.ch*  -with  interest  coupons,  becime  due  and  payable  on 
January  1,   193v,  nad   th.-t  sends  3?os#  17  to  84#   inclusive,  for 
each,  «ith  interest  coupons,   NNH  due  and  payable  on  January  1,  1931 
that  no  part  »f  the  principal  of  said   fifteen  bonds  was  paid  i   that  no 
interest  m-turing  on  January  1,   1930,   on  any  outstanding  sends*  was 
paid |   Hurt  these  defaults  have  continued}  that  on  august  19*  1931,   the 
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holder  of  the  fifteen  i»onds»  »ac    th«?  '..older   of  other  bonds 
aggregating  $12,600,   iB  writing  deol*re«   the  principal  of  all 
bonds,    then  anri  now  outstanding,   to  he  due  and  payable  isuoed lately, 
and  requested  ecapX&inant,  to  proceed   to  foreclose  the  truest  eeedf 
thnt  pursuant  thereto  and  hy  reason  of  sale  defaults,   etc*,  the 
entire  amount   of  the  principal  sun  evidences,  by  said  unpaid   bonds, 
together  with  ietexeat,   coots,  etc.,   are  no*  due  and   payable,  ®te»j 
and   ths.t  there  ie  bow  due  ®.ati   owing  to  the  legal  holders  and  owners 
of  said  bonds,  So*.  10  to  156,  inclusive,  the  sum  of  $75,500,  with 
interest  thereon  due  on  January  1,   193u,  and  other  interest* 

It   is  further  alleged  Ifeifct   the     est  Yowa  State  Bank,  as 
trustee,  a  defendant,  obtained     m    no*  holds  title  of  record  of   the 
premises  in   fee  sieplej   that  said  dank,  as  trustee,   --idaey  J.  Lumloy 
and  Harold    •-.#   **ein  (also  defoadanta)  *a*«  the  sole  bou^fidUriea 
under  said   trust,"   and  ha.vc   or  eluim  to  have   Borne  interest  in   the 
premises i  but  that   the  same  ie  inferior   to  Iho  lien  of  told  trust 

It   is  farther  alleged  th;-,t  it  is  expressly  provided  in 
the  trust  i«*d  that  upon  tae  filing  of  *ny  bill  to  foreclose  the 
court  "may,  arii-hout  notice  to  any  person,   appoint  a  receiver*    for 
the  benefit   at'   bit*  legal  'a&'lcux  or   aoldero,  OfflBe*  or  owners,  of  the 
iadebteoaess  aeeuxed   thereby,   with  §•**?   to  soils st  the-  rents  there* 
froai  during.;   bus  peadettoy  Of    ta&     suit   and  during  the  statutory  time 
of  redemption  from  the  d -scree  entered    in  such  suit,    *  *  all  -iDiout 
regard  to  the  solvency  or  irs  solvency  of  the   person  or  per  ©one  at 
the  fcL&e   at  sueh  application  for' e^id  rooetvt*  liable  for  the  debt 
secured    th*r*b^»  and  without   regard   to  the  value  of   the  premise©,* 
eto.i   tome   the  trust  d*«4   conveyed   find  &«&ig&$d   the  rent©  to  com- 
plainant m  additional   security!  and  that,  t">-terefore,   a  receiver 
with  usual  poo  era  should  be  appointed    to  take  charge  of  the  premises* 
ad   it  is  further  alleged   in  the  15th  paragraph  of  the  bill 
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r''fhat   s%id  premises  are  iaprevcd  'sith  a   threti-sstory 
brick  sparfeasat  building,  *   *  consisting  of  18  four-room  apartments* 
plug  on®  Bjaall  apartment    In  the   basement j   *   *  that  your  orator  J^g 
informed  aag  believes,  and   so  states  the  fault  So  be,   that   there  are 
a  number  of  vacancies  in  sals   bam  jag,  and   that   the  ijre-seat  gross 
income  is  |t60  per  ssonth  or  $l$*ftdO  per  yea'-.  Hint  there  is  bow  due 
under   the  mortgage,    including  principal  and   interest,   the  aua  of 
162,090,   that  said   building   is  iibout   fire  years  old  and   in  need  of 
repair  and  i#«*¥atilfcf*   that   the  refrigerating  system  is  in  had  con- 
dition and   is  need  of  repair,  that   the  1«9  taxes*   in  the  amount  of 
1-1590,20,   are  unpaid  and    in  default!   that   the  fair,  r  e&@o»able  value 
of  the  premises  under  the  present  depressed   condition  ©f  real  estate 
is  not   in  excess  of,   to-^it,  |?9,0$Q«  and   it  is   inadequate  security 
for  the  protection  of  the  holers  ©f   said  bonds,  and   lw t  unless®  a 
receiver  of   such  Mortgaged  property  is  sppsitttsd,   the  interest  Of 
your  orator,  and   the  bondholders  th&t  it  represents,   will  be  greatly 
injured,  and   ths  value  of   the  security  grsatly  depreciated,   impaired 
and   diminished.       -«Bd  your  or & tor  alleges  upon  information  and  belief 
that  the  signers  of  a»id   bond®,  and    each  of  tmH*   are  unsol*   to  pay 
their  obligations  as   the>  become  due   statf  have  insufficient  assets  to 
pay  their   ©^ligations  sad   the  bond®  securer  by   the  trust  deed  herein 
sought  to  be  foreclosed   sal   that   they  art   insolvent »* 

The  araysr  Of  the  bill   is  for  sjb  accounting  &nd  a  fort- 
closure  Rnd   for  the  appointment  of  s  receiver  pendente,  ^ite« 

We  a©  not   think  fcfeat  the  bill  contains  suffleieat  positive 

allegation®  %s  warrantee  the   immeeiate  appointment  of  a  receiver 

pendente  lite*         The   essential  allegations  for   such  an  appoiaxmeat 

are  contained   in  the  15th  paragraph  of  the  bill,  as  &beve  set  forth* 

It  aill  be  noticed  that  mast  of  the*  are  mace  upon  infora:. tion  sad 

belief  and   fcfest  others  are  conclusions.     H  do  not  think  thnt  the 

court,  on  gueh  allegations  not  positively  made*  was  war r stated  ia 

iaweUi&tely  appcintiag  e  receiver,  especially  over  the  objection  of 

two  interest ec  defendants  aad  without  regard   to  their  request  that 

oae  of  them  first  be  allowed    to  file   n  ©v.ora  answer.      (High  ea 

79, 
J-seeiverei,  4th  J&d.,   &ee*  $&9i     gM?,y,,  t.  ■;tfoa*r  of t.  Backus,,  %2  lll.^llSt 

aagJLsy  v.    Ill i note  Yruat  |    •.*vtaaa  Bank,  1»6   111.  76,  7t|     Bagdonas 
1aJs&2E$X  liS52-Jl^HIJJi^B^--2£ii.  509   *ii*  iGS»  -i0*       -honoan.  ^'ark. 
^t^^^sflj^^Logp^vfflct;  Bui  10  in*:    GeryorHtipa,*   236  111*  A  pp.   450, 
451|     ,Uavi3  v.  lUair,   252   111.    -pp»  417,  421-2 1     .:traass  v.  ?l«orgiaa 
Building     orportion.   Ml  111*   -pp.  ^84,  286 •)       In  the  Saker  oase 
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(p.  115)   it   is  eeidi     "a  receiver  iu  ml  usually  appointed  unless 
fraud  is  cl*arly  prov*-ri  by  affidavit,  or  wteca  it  is  shown  that 
imminent  danger  *oula   ensue,   if  the  property  la  no;   t,%ie«  under 
the   care  of  the  court,   before  an  ,iu»»**r   Is  put  in.     Ther$  amst  be 
a  (strong  special  ground   fc«  induce  the  court   «o  interfere  in  this 
way  before  an  answer «*       In  the  Bs;g<3onr,s  case   (p«  110}   it  is  galgt 
"Application  for   tbe  appointment   of  a  receiver  is  •■;-'i  dressed  to  the 
sound  legal  discretion  of  the  court.     It   is  ft  high  and  extraordinary 
remedy  *     The  power  is  not  arbitrary  and   should  be  exercised  with 
crusion  am'   only  where  the  oourt  is  tntiaffiid   M*tf»  is  iBaainent 
danger  of  lot*  if  It   is  not   exercised*       The  general  rule  is  that 
the  sppll croat  MR&t  nhow  *  *,  octane**  th't  the  posfeasioa  of  the 
property  by  the  d«f«Mtsfttt  was  Obtained  by  fraud,  •*   th«.t  the  property 
itself*  or   the-   ineo»e  %riaiag  fro®  it,   is   in  d^m^r  of  loss   fro® 
neglect,  «■>•%#•  »i«conduot  or  insolvency** 

the  ard*-r  of  "s-pteafosr  4,  X9f>lt  appointing  the  Cook 
County  Tract  Co*  as  receiver*   is  r«vera«?d» 

,H  .V     •:  J  ■. 

Kerner   and  eanlan,  JJ»,  concur* 
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This  actios  M&g  corh- eneed  by  the  confession  of  &  judgment 
OS  September  22,  IS 26,   in   favor  of  Moir  Hotel  Company f  &  corporation, 
plaintiff,  ag%inet  PiTte1    Wmm  a»d  SwstatV  Mann,  defendants,  for 
l-S,933»3^i  for  rent  due  august  15,   1936,  under  a  l%?aae  of   the  premises 
kno*n  ae  tiit   :iosto»  figpct*?   &$«*•   in  the  Morrison  Hotsd,   $&«&$••  The 
d»f££dant»  obtm.lnec'    le':v.-    t,o  plead   one4   filed    Uie  ge  sera*   iesue  with 
a  notice  of  .^et-eff »  vshich  clsitv-sc   d«*ag*«  by  reason  of  an  alleged 
constructive  eviction*       Spo«  s   trioX  fey  a  juxj,   the  defendant* 
recovered  »  verdict  sad   Jud^oent   in   the  su»  of   ftfttfOOd*     ?e  reverse 
this  judgment  plaintiff  appealed* 

The  defendants*   sot i 09   a       s  i-off  alleged  th&t  they 
h&4  assigned  the  lease   in  question  to  ®asa*s  Catering  -sapany,  a 
corporation,    (hereinafter  referred   fco  &»  the  Catering  u©s*p&ny), 
which  went,   into  powsessioa  of   Has  <s«-issi*«»ti  pri'SUses,  sa&ce  extensive 
additions  and    i&prot&iaenta,  sue  atfceasptsi   to  conduct  a  restaur  a|.t 
business  therein*  that  the  plaintiff  fatten   to  furnish  the  quantity 
of  rent  nation  specified   itt  the  least  |   that   the  ventilation  was  not 
ae  represented  by  plaintiff  prior  so  the  execution  of  she  lease* 
end   thnfe  tfefl   vtKiilfttiMfl   systsa  **•  not   in  fcesetfdane*  with  the 
approved  plans  on  file  anc  ajvc*ffi<  by  the  City  of  Chicago}  by 
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reason  of  *hich  the  Catering   Ctaqp&Aj?  mut  conpelleu   to  and  did 
vacate   tlx«  premises  being   thereby  evicted,  and   sustained  danages 
IB  ths  sub  of  $2C©,0©0,  -which  dastages  it  i«  Alleges  weir*  assigned 
to  the  defendants* 

the  record  discloses  that   the  Boston  -ystsr  .House   is 
located   i»  the  h—WMBII  of   the  tower   section  of  the  Morrison  Hotel 
in  Chicp.go*     It  was  first  opened  as  a.  'restaurant  by  the  plaintiff 
about  Plllrtili    96$  ISaS,  who  operated   It  until  J\me  8,  1926.     It 
was  opened   as  a  restaurant  by  Hum's  Catering  Company  on  June  15» 
1926*  and   closed   Bsyinftst  10,  1926.       KUfclaftiff  reop*aet   it  on 
Cepteasber  1?  or  IS,  lSSfc,   <«4   UuiVtftf'tfHr  up  to   the  date  of  the 
trial  it  **a  operated  by  plaintiff.      Eatf'ljr   in  1926  negotiations 
were   cos.- enceti   through  real  estate  brokers  for  a  le«sse  of  this 
restaurant    If  the-  defendants.     Stkc   Sana  had  seen  in  the  re&taurant 
business  for  40  years  prior  to  entering  into  the  lease.     3nstav 
Mann  'bad   been   in  the  restaurant  bueinea?  for  SHI  years  ami  mm  in 
active  ehsrge  of  the  restaurant   in   tnis  ease.     The  restaurant  in- 
relved  is  in  a  b&eejaent  and  required  artificial  ventilation*  and 
at   the   tiae   the  Ismse  was  enterec    into  had  no  windows  or  openings 
except  a  Seor  on  its  north  side  opening  into  &  basement   corridor 
ruanln$;  to  the  balcony  of  a  restaurant   in  the  sane  building  con- 
ducted "by  plaintiff*  under   the  name  of  terrace  tardea*  mni  a  door 
ia  the  rear  or  east  wall  leading  to  other  portions  of  the  building* 
Before  the  execution  of  the  le«ee  the  defendants  were   ahown  through 
the  entire  premises,     ftusiav  Mann  testified  lhal  he  hod  been 
through  the  restaurant  at  l«?-«t  twenty  time??  during  the  period    that 
negoti  tions  *ere  in  progress*!   th  %  daring  his  vieite  of   inspection 
at   the  preniaes  he  noticed   l&at  the  air   in  the  restaurant  viae  bad 
and   called   this  to  the  attention  of  John  ff»  3 rove  a t   secretary  of 
plaintiff,  and  Kr,  Beidenberg,   its  chief   tsc;iseeri  tltas  he  was 
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shown  the  fan  room  and  ventilating  wtontttffiTj  which  km  outside 
of  the  premises   in  truest  loa  but  untfer  the  control  of  plaintiff, 
and   represen tations*  iser«  made   to  his:  by   the   engineer   th>t   the 
m&ehtnery  Bam  adequate  when  properly  operated   to  furnish  all 
necessary  ventilation  for  the  restaurant* 

The  premises  were  leasee  for  use  as  a  restaurant  and 
the  least  executed   under  ©eai  Kay  18,  1$3£«     the  rent  was  not  to 
begin  until  June  15 ,  S»9S#«  and  by  the  terms  of  the  leaee  the 
resiaurant    in  the  b&seasent  had  two  stores  on  the  ground   floor  of 
the  hotel  facing  Clark  street   Uo  he  used   in   installing  a  ne^r 
entranee)  were  demised   to  the  defendants  for  a  term  of  ten  yearn* 
On  or  about  lay  B&#  192€,  tns  Catering  '"Ompaay,  to  which  the  leaee 
had  been  msotgKOO'  by  the  d«i>ndant«  vita  the  consent  of  plaintiff, 
entered   into  possession  to  make  additions  and  alterations  to  the 
premises  before  opening   for  business  and  began  the  «.king  of  im- 
provements,   "urni shine   and   equipping   the  restaurant,  expending  more 
than  l30|<X50  in  petesanent   lnpriTimilulli     It  installed  a  new  entrance 
through  the  stores  an  the  ground  floor  and  removed  a  rots  of  private 
dining  roams  through  the  south  portion  of  the  demised  premises* 

At  the   time  the  lease  was  executed   the  &ir  for   the 
restaurant  **§  obtained   from  a  branch  tunnel  running,  between  the 
Morrison  Hotel  and  the  ftMfll  IfctltMA  Bank  building.     4  im  days 
Before  the  Catering  Company  took  possession  plaintiff  appealed  to 
the  ^ity  of  Chicago  for  permission  to  take  air  for  the  ventilation 
of  the  restaurant  from  the   '-'hlc"..i:;o  Tunnel   system,  anion  «&g  granted 
June  3,  upon  condition  MtAs  the  ventilating  system  be  equipped  with 
a  full  its*   intake  for  taking  fresh  air  from  at  least  tea  feet  above 
grade „  and   that  whenever   the  supply  from  the  tunnel  f ailed    to  meet 
ordinance  requirements  the    tunnel  source  should  he  discontinued* 

The  lease  contained   the  following  clause* 
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"The  lessee  hag  examinee    said  premises  prior  to,  MM 
as  a  condition   precedent   (4  his  acceptance  anc   the  execution 
hereof t  Mi    is   satisfied  with  the  physical  condition  th*?reof» 
■HI  hie  talcing  possession  thereof   shall  be  conclusive  evidence 
Of  his  receipt  thereof   t«  good   order  and  repair*  except  %m  ether- 
vise  sp?eif  led   hereon*  and   $grc«e  one   *d»its   fchi 1  no  representation 
SB  to  the   condition  or  repair   thereof  has  been  made  by  leaser,  or 
his  agent*  which  is  not  herein  expressed  or  endorsed  hereon I   and 
likewise  agrees  <*«d  musita  that  no  agreement  or  promise  to  decorate, 
alter,  repair  or   improve   said  premises*   either  before  or  after   the 
execution  hereof,  not  contain**   herein,   baa  been  mace  'by  lessor  or 
his  ggent.* 

A  rider  was  attneheo   t©  the  printec   form  of  le&»e»   paragraph  9  of 

which  contains  all  of  the  provisions  sitfc  rt$KN   to  vent  list ient 

whioh  is  mi  follows; 

*That  the  leaser  shali.  furnish  ventilation  to  the  demised 

premises  through  the  ventilating  system  as  at  BulIMl  &BlJflliill4l 

having  a  espseity  of  17,000  cubic  feet  of  air  per  esinute  jfiTiano 
a  capacity  of  15»-:.-C0  cuaic  feet  of  air  per  minute  out,  of   the  liaised 
premises  and  ftj|injgB|  jiifeJKp  ,iaii   eshall  operate  said  ventilating 
system  at    the   si<©ve    Indieatec   c-'t^.-.ciiyt   or   a|   li$«  number  g£   feet  of 
air  per  minute  m   the  lessees  a&y  reasonably  direct  from  time  to 
time*  sac  eaen  n<a:vti>-&xZ$  shall  heat    the  <*ir   so  forced  through  the 
ventilating  systee.  into  the   iexlned  premises   in  the   s*me  manner  and 
of  not  less  than  the   some  degree  of  temperature   as  fwntftmtd   in  the 
terrace  harden  and  other  sections  of  th»  Morrison  Hotel*     The 
ventiltsfcing  shall  also   indues  the  ventilation  of   the  kitchen  portion 
of  the  demised  premises  through  the  ventilating  system  as  at  present^ 
operate g   therein*       All  each  ventil&tlffsi  and   he&txng  shall  "be  vithcut 
additionml  coat  to  the  lessees.     Hods  ever,   should.,  the  lessees  desire  n 
to.^hav*  the,  &,ir   com .iniS,., into rths ... demised^  jgr emiss »  'cQ^^lfUtlh^ 
eer t  a  in  S£MSS^L  PJ^Afo?-  .?■*$*'  th,  &~  1fo?!'A,!lsi?%ld,fT  t  eaajp  «fr  ^.t  iur  e  than 
ja"y~oe   aujplled  .thrift  th&Ten.tUWitafl   »y*?t€K  &g  .',..t  present  operated* 

^^y,..J^^M^^y^,-IM-ll£M-.M,.inAMX|.-.&>- their. §gg  expanse  in  the 

vent  listing   took  of   the  ,'-cr. risen  Hotel  ^refgj^eratin^or  .cooling 
system  and  connect  the  smme  with  this*  Jrefriger&tMlg  system  of  the 
^cr risen  Set el,   seid  lessor  agrees  to  operate  the   same  with  its 
employes  ^nd  cnid  lessees  shall  pay  to  the  leaser  for   such  re* 
frigeraticc  at   the   rate  of  lour  cellars   lf4*00)  ptr  ton  of  $4  hours 
service  for  such  hours  as  it  may  Oeeirc  said    services  the  ton  being 
figured   as  equivalent  to   i'fic  lineal  feet  of  one  and  ene«quarter 
(If)   inch  pipe.     .11   such  refrigeration  equipment  and   connections 
thereto  to  be  subject  to  the  approval  of  the  uhief  Engineer  of  the 
loir  Hotel  Company  and  of  its  architects,  Messrs.  ftol&hird  &.  Roche, 
or  of  titoex  ,  rchiteete  selected  by  t&s  lessor**     (Italics  ours*} 

the  restaurant  had  n  »er.tlng  capacity  of  550  chairs*     On 
the  opening  6ny  afcwtt  |9G  guest*  congregate?-    Sfc$?ti  curing  the  lunch 
hour  antf   about  1400  were   servet:  during  the  any*      iustav  Mann  testified 
that  he  noticed   tk.t   $>he  &£*  in  the  rastaWsHt  vuu  bad  and  excessively 
hot  and   complained  te  plaintiff's  chief  engine er  who  said   that  the 
condition  «ai  due   to  the  counter  draft  creates  by  a  temporary  canvas 
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over  the  etaireaee  and  woulc  cease  upon  He  removal  and  upon  the 
completion  of  the  new  street  front  entrance  and  ths  installation 
of  revolving  doorej   th  t  aft*  -   canopy  aas  removed   the  condition* 

however,   faintd    th«   jg&me,   tad    tkai  the  matter  was  agate   callec    to 
the  attention  of  the  engineer.     He  then   suggested  the   instillation 
of  moveable  shutters  in  th*  £a«f  leading   to   the  rear  entrance* 
these  were   installed,     the    iatering  vospany  on  July  11*  1926.  com- 
plained   to  plaintiff   in      siting  Unit   the  premises  were  poorly  and 
inadequately  ventilated,  ami  called  plaintiff's  attention  to  its 
previous  complaints,   to  plaintiff's  covenant   in  the  ieaee  to  properly 
ventilate  the  restaurant,  and    it.-.?  failure    to  do  so*  and  demanded 
that  plaintiff   fulfill   its  agraamaall  by  providing  adequate  venti- 
lation, and   th^t  unless   it  did   so   i&ja<?d lately   it  would  vacate*     July 
17,   1936,  a  written  complaint   ana  made  as  to  the  ventilation  in  the 
kitchen,  to  *hioh  plalatiff  r^pliec    %hst%  sark  had   been  tatyftt  on  the 
ne«   tunnel.     July  28,  192<S,   «  writfttH  complaint  *as  mad«?   th?-t   the 
temperatures   in  the  demised  premises  wars   in   exoass  of  3c  degrees. 
fter   the   first   cosplaint  the  platatiff   at   lie  m  expense   installed 
a  new   intake   from  the  Clark  street   funnel  at   a  point.  92  feet  from 
■where  the  air  for  the  ventilation  of   the   ?erraee  Garden  restaurant 
in  the   same  hotel  had  been  taken  since  1913.     this  installation  was 
completed    \houi  July   25*  1926.      In  granting  permission   to   install 
this  ne»  Intake   the  coiamlssioner  of  wealth  called   attention  to   the 
high  mesiture  condition  of   the  tunnel  air  and  plaintiff   sas  revised 
th'-'.t    if  it  de&ire<s   to    maintain  a  cry  temperature  of   69  degrees  to 
7     degrees   in   the  rooms  excessive  mositure   conditions  «ould   prevail! 
thnt  an  increase   in  the  wet  cone  it  ion  of  the   tunnel  &m  corresponding 
inorease   in  the  Cry  temperature  of   the  tunnel  mi  ht   result  in  objection 
to  the  tunnel  air   for  ventilating  purposes*  fter   the  tunnel 

connection  w*a  mace  the  air  seemed  a  little  cleaner  but  t»&a  as 
hot  as  before.     In     utust,   1926,  one  of  the  ducts  V. mi  in-  from 
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the  supply  fan  in  the   sub-baseaent  of  the  3oston     y^ter  House*   f-hich 
ran  for  a  space  of  about  4(9     fe«?t   through  the  boiler  rooa  of   the 
hotel  was   insulated,   the  plaint  if    at   its  own  expense  enclosing   it 
in  a  wire  netting  so  as  to   create  an  air  epiee  three  or  four   inches 
wide  surrounding  the  duct  propc.-   ant  covering  the  outside  of   thit 
fraae  work  with  asbestos*     July  31 »  1926,   irvin^  Kaight,   an  engineer 
for   the  health  department  of  the  ^ity  of  Chicago,  aade  a  teat  nf  the 
air  capacity  ant';   distribution   in   tii--  cieaieeQ  premises.     He  testified 
th-.t   there  veas  ©ore  than  fifteen  per  c«?nt  lees   whan  the  requirements 
shown  on  the  plans   in   the  health  department «  -a  though  he  later   stated 
the   exhsust   in   the  kitchene  and   dining  room  wat   sufficient*     July  4, 
19S6,  Ouatae  Mann,  hoc:-   a  t«?«t  Of   the   ventilatifig   .system  ssacc  under  the 
direction  of   Btearlts   I*    Sroae,   Jr*,  a  man  of  aany  ye&xs  experienoe  as 
a  heating  and  vent il atiag  engineer*     His  report   showed  &  supply  of 
14tfl50  cubic  feet  of  air  per  minute   in  the  di&iag  roaaf  and  an  exhaust 
of  16,975  euoic  feet  per  s&inute*     J»      *     uthrrland,  who  designed   the 
vent il  ting  system,   testified   that   out  of  the  -supply  of  17,000  cubic 
feet  per  minute,  3090  cubic  feet    souls:  go  to  the  /ejecent  lobby,  and 
about  14,000  table  feet  to   the  Boston  Oyster  House j   th- f.  1S30  cubic 
feet  of   the  exhaust  would   ooae  froa  the  *Aj&ee»ft  lobby  and  1281  cubic 
feet  fro*  the    'oaton  Oyster  House*       the  result  of  the  Crone  teet# 
plaintiff   contends,  disclosed   th  t   both  the  supply  aae   exhaust  of 
air   in  the  demicect  premises  tX9tt<td  the  requirements  of  the  least* 
On  August  6  and"  7,  19 sue,   Uustav  J£ann  had  another  test  Mat  by  Kiaer 
Fun ok.     Hie  test  showed  18  cubic  feet  ever  50-  of  the  required   supply 
of  air  ssM   257  cubic  feet  less   th«n  50 A  of  the  require*-   exhaust,  as 
specified   in  the  lease* 

Early   in     ^ptember,  1926,  3u»tav  Mann   informed  Mr,   Campbell* 
▼ioe-pref5id?nt  of  plaintiff #  th*t   the  ssell  and  foul  air  remained  the 
same*   th  t  there  musit  be  soacthia^  tadii  ll,v  wrong  with  the  ventilating 
systeai   that  they  were  not  getting  the  ventilation  specified  in  the 
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lease*     This  bein^  disputed  '^ustsv  2£ann  attg;  eatee   thrt  both  parties 
have  vest  11 -tin,:   experts  at   the    .r  eat  see  &a«  let    isherc  sake  a  teat 
together.       ceoreingly,  a  teat  «ta«  mat.  a#er  3,  1926,  at  which 

&  Mr.  .Araspaoh*  from  the   office  of  S*  Vernon  Hill,  an  serologic, 
represented   the  Catering  Gompsny,   J.    -*    "utherland,  who  designed  the 
ventilating  system  represented  Helabirti  i      ovhe,  the   i re&itecta, 
and  fferry  C.  'ockfielc   re  preaentea  Xs&rittf   asts1  Hanson,   the  engineers 
\sho  instsll-c    the  system.     September  10,  1926.  Storing  Company 
served  notice  on  plsintiit    lhat   they  -sere  unable   to  continue  business 
by  reason  of  insufficient  ventilation,   and  vacated   the  premises,  two 
or  three  daye   elapsed  be  i' ore   the     o  wring  Company  completed   the  re- 
moval of  its  equipment.     Plaintiff  re-equippec    t&s  restasrsttt   and 
fend    it  open  for  business  September  11  or  1&,  1926, 

the  testa  above  referred  to  w*r«  fceJuia  with  an  anemometer , 
a  delicately  adjusted  instrument  vnita  when  plaeed  against  a  current 
of  air  revolves  rapidly  «ad    the  volume  of  air   ia  determined   thereby. 

There  *«o   evidence  on  behalf  of  defendants   that   curing  the 
occupancy  by  the   Catering  Company  customers  came   in,  bec&me  atare  of 
the  condition  of   the  ventilating  aatf   l*?ft|   that  others  began  their 
meal  but  couli:  not.   stand   the   t'oncitiens,   complalna-d  of  them,  and 
left  fesfiurd  fitti  siting  J   that  othc-r?  became  nauseated  and  left;   that 
many  co&plsimv   of  conditions  end   refused   to  retorjij   that  a  mecical 
society  which  hr.c    edntr&ete^  for   &,  monthly  dinner  for  a  ym\r   9 
celled    the   contract  after  one  dinner,   jglvtftjg   M  »  y round   therefor 
the  defective  vent lift ion.     There  was?  evidence  on  behalf  of  plain- 
tiff thnt  curing   the  period   the  Catering  Sdttgpanp  Was  ape r.- ting  the 
restaurant   the   condition  of   the  sis  w,ia  very  good*  a©   foul,   stuffy, 
musty  air,   or  «B$   emeli  of  sewer  gas  or  de-ad  rat  smell, 

the  plaintiff  contends   ths t  the   court  erred  in  the 
exclusion  of  erldettdi  regarding   the  ventilation  prior  and  subsequent 
to  the  occupancy  by  the  Catering  Company,     the  only  iEiportssoat 
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question  of  fact   in  dispute  Was  that  of  ventilation  -  the  condition 

of   the  air  -  in  the  restaurant  betaeea  June  IS,  1926,   wa^   ,-epteaber 

10.  1S26.     Many  witnesses  testified  an<J   there  «a®  considerable  con- 
flict*    :Jpon   thie  question  tfitne&aes  #ere  examined  and   the  facta  as 
to  the   condition  of   ihs  air  and   the  ventilation  were  fully  d«fcalle«, 
and   :heir  te?tlssony  ««g  of  she  most  damping  character.     The  nataral 
impression  froa  it  upon  the  minds  ©f   the  jury  would  be  that  the 
ventilation  wm  bad   and   the  air   foul.     These  vitnessea  te*<tifi«d 
that   the  air  -was  «ev?e?y,   waollyi   it  had  a  boa  odor;   it  *ms  dead  air§ 
foul  siseliiag,  hot,  huaici,   ill-e»elllag ,  uncomfortable,   stuffy,  not 
«holesomef     it  had  a  peculiar  odor  as  of  d&mc   xatsf  depr&-te*ingt 
tcildevy,   sac  11,;  &nd  camp. 

It  appeared  from  the  evidetteo  S&at   there  were  no   changes 
in  the  manner   in  which  the  ve-nt Hating  system  w&a  operated  between 
the  time  wham  the  gHMMiaoa  »tr«  first  opened  by  the   '-lain  tiff  as  a 
rewtsurant,  are   the  time  the  Catering  '"©Kpnny  fcyok  possession  exoepfc 
th«t  a  portion  of  one  of   tl  *   v*n  til..-,  ting  ducts »  aM$8  poaeed    through 
the  boll«r  room  c?  the  hotel,  was  insulated,  the  effect  of  •  hich  was 
to   improve   Dm  ventilation.     II  fajpUUM  ....■•?*.■    th:  t  no   changes 

were  made   in  the  ventilating  system  ner   in   -.. -,,-    Keener  of   its  op;<  ration" 
after  the  entering  Company  vanatH   the  premise*.     Tee-tineay  wen  he&ro 
en  behalf  of  plaintiff  tending  to  show  that   fens  ventilation  of  the 
restaurant  w»a  ^satisfactory  prios  to  the   tiae  «hen  the  Cat«*riag 
Company  took  possession;  and  also  after   it  vacated  the  premises,    '-fter 
this  teaticjoflv'   fetal   Ueen  admitted   the  c-.?urt»  en  action  of  £#£«*ia«i»f 
struck  frow  llM    t«  -.ord  all  testimony  as  to  the  conditions  in  the 
premises  ,*nd  as  to  the  mechanical  condition  of  the  vent  Hat  lag   eyt»t«a 
end  condition  of  the  air  tm    fcfefl   method  of  operating  the  ventilating 
plant  after    '*?ptem»eac  K!»   it8#t  9X6   the  c?urt  sustained  defendants* 
objection  to  plaintiff's  offer  to  prove  that  the  condition  of  the 

air  after  the  occupancy  of  the  Catering  Company  was  good  end  '/-hole- 
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some,   suitable  for  nt  purpose©,   and   limited  plaintiff* 

testimony  to  the   period   I  urinr;   the   fciste  the  Catering  '-'oispany 
operated   fchi  r  ecU-.uront.     The   testimony   stricken  am  offered 

«as  calculated    to  elicit   infona&tion  on   the    important   question   in 
dispute,   ventilation   m$    '-he    condition   of    the  air   in   the   reataurantf 
and  would  hare  been  eorrobor  tiv®   of   the   testimony  that   the 
restaurant  was  properly  ventilated.      In   such  s   Glance  of  con- 
flicting testimony  any  corroborative  testimony  was   important. 
In  the  trial  court  the  defendants  contended,  and  assert  here* 
that  cvioenee  as  to   conditions  subsequent   to     eptemher  10  is   in- 
admissible and  cite  cases  molding  (that    evidence  as  to  conditions 
subsequent   to   the  occurrence  c-£  an  -    is  properly  excluded. 

After  exaxranin;;  them  'we  are  of  the  opinion  that  they  are  not 
applicable.  *n  our  opinion  the  court  erred  in  atrlkirn;;  this 
testimony  and    in  denying   to  right   to  prove  the  con- 

dition of  the   rair  after   the-  occupancy  of    the   Catering  '"-ompsny  had 
ceased,     ffcf   stvldeaoa  uniex  too*    <"  the  Instant  case 

waa    -■.•.dffiissible.      (;■;  coper  v.     .:,nd.v.llt|  :-v    ill.   $17 1  %'?X$ft„y.,:r  iftwaoa » 
134   111.   231}     _lia;-gur ,1   .: -,ifit_._  ?jkgr;^^,  <:>o  .,.,  v.,  ^orjrle_.jL.gQju.  £45 
Fed.  431;     Pennsylvania  C?o.  v.  May  Ian.  164   Jll*  8»S|       eita  v.   ~oal 
Valley  Mining  Co*,   149   111*     -pp.   35;     TUxon  y.    Cityj,  212   HI.   &M« 
365;     Ifr*  Aroade   ho.   v..  3oxwellj.  41    '-pp»   Sas«  ''•■»  of  C.   213.) 

It    is  also  contend;:  court  erred    in  the  admission 

of  testimony  of   SaMSrtl  E«  lewis.     His  testimony  was  based   entirely 
on  hypothetical  questions  find  not   on  any  examination  or   teats  of  the 
ventilating  system.       cfeneants'    counsel  stated  that  his  testimony 
was  offered   in   rebuttal  of   the    testimony  of  Harry  C.   «ockfield. 
Roekfield   mm   the   superintendent    in  charge   cf  the   installation  of 
the  vent  11   ting   system.     Be   (;-oekf  ield )  testified  to  the  sinking  of 
a  tost  of  the  ventilation  on    kptembsr  3,  1$&6;      that  his  company 

made  changes   in  the  ventilating  system  dttring  alter.-,  tions  mace  by 
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the  Pterin..-     oaaaayf  thai  system  la  tae  kitchen 

was   las  tailed   under  his  supervision*   ^nct    that   the    &xhaaat   froa  the 
kitehen  went  to  lac  t«t  riser,    saidi  sJUns  oaaaaata  with 

the  kitchen  for   fcai    Nrraee        -  :.e  hotel  kitchen*   thvt 

there  waa  ho  saapsr   in  the  ay  ..     exhaust 

from  the  Boston    grat   :    Souse  I  at  iato  the  aaia 

exhaust  riser.     Oa  oras  nation  he  test if i  taaaat 

froa  the  Boston  8yste»  kitchen  die  not   _;o   through  at,  an  angle 

hut  went   into  an  upright  roffi  the   ranges*  f   that  it  entered  the 

is&ln  vertical  upright  stash  in  ■  saaaner  as  the  exhaust  froa 

the  hotel  kitchen i   that   there  aove  the 

ranges  in  the  hotel  kitchen  to  control  the 

v0lmae  of  air,  girls  •  esse  point   than  at 

another j  by;   that  if  6h4   slides  si  Uehea  were  all  opened 

«o   that    &1  -iuet  sag   pc.uri;:  m  it  would  hare  no 

effect  upon  tfct  Bocton  Oyster   Saaa*  kitchen*     Oausuel   "u  Lrwia  was 
asked   If  a  kitchen  exhaust  duet  enters  a  eala  riser  below  ft 
"coajparatively  small  Branch*"  without  any  regul-ti.ni:  camper,  sand 
there   is  an  "aisple   supply  B  the  lave?  kitchen  to   satisfy 

the   suction  or  vacuuss  create t    in  the  ostn  line,  ou  an  opinion 

as  to  what  woulc?  happen   to  the  suction  on   the  smaller  branch*"   and 
was  permittee*    tc  giwa  hit  alaa  ov  r  objections  of  plaintiff *s 

counsel. 

kftQi  eurefuH;    oxamiaiag  &3J  tfclmaay  in  the 

record  we  at*  of  the  opinion   t ;:  irawl    in  overruling 

the  objection  of  plaintiff* a  counsel*     The  re  was  no  evidence  that 
the  exhaust  fro»  the  Boston  oyster  House  was  a  ■ comparatively  small 
Branch*  or   that    the   supply  of  %ir   in  th .  '        -n  kitchen  was 

"ample   to   satisfy  the   auction  or  vacuum  exaatad   xn  the  mala  line." 
It  w&e  rebuttal   U :  tiffion.,    sad    >  ttas     bove   noted*   and  others 

that  followed,  vzr*  not  w&yratttad  by  the   evidence. 
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other   points  sre  raised  by  plaintiff   a»  to  *hy  the 
n?nt   ehoulti  be  reversed,   but   in   6he  vim  an   t«Jce  of  the   inet&nt 
case  it  will  not  be  necessary  to  ot.cuss  all  of   tlgttu     The  principal 
remaining  contention  of  the  plaint  iff  is  bunt  the   court  erred   in 
instructing  the  jury.      The   ir-tructions  complained  of  Greeted  & 
verdict  for  the  oefendants,   if  &h«  jury  found   certain  facta,   shore 
an   instruction  directs;  a  verdict  for  either  party,  or  amount;    to 
euch  direction   in  eaas  the  jury  fr  ;&ia   f&etSf   it  wuat  neces arlly 

contain  all   the   teats  winch  *iX3  the  verdict  uirceted. 

(^aydrldge  v«     utlir.it,  16i   Hi  •  504.)        Sy  at;    instruction  tenders-d  by 
the  defendants  the  Jury  .i<;    if  they  found   that  pl&inUu'  failed 

t©  furnish  proper  ventilation   to   the  premises  in  question,  and   that 
by  reason  of  such  failure    i  -osspaay  was  prevented   from 

properly  tarrying  on   its  teuaims  .         mises  *ei-e  thereby  made 

unfit  for   the  purpose   el  .    ,-iura.at  so   tkat   the  Catering   Company 

had   to  abandon  then  and    ,,:-.  r   a     sustain  wastages,   their  verdict   should 
be  for   the  c-rfenunnt*.  another   instruction  that   if   the  supply 

of  fresh  aix    fuimianed   to  the   pfettlsas  by  plaint if 3  &f  euch  in- 

sufficient quantity  and   :-o>    ventilation  therein  so  poor  tfc&t  the 
customers  of  the  C  bi  u.        to  and  did  not  patronise 

the  restaurant,  fiaa  aa  a  direct  consequence  anc   result   thereof  the 
Catering  Comp&ny  was  prevented;  from  properly  conducting  Its  restaurant 
business  there   ana1   the  premises  thereby  mace  unfit  for  the  use  and 
purpose  of  a  public  raatamrmni*   as  th*»t   the  Catering  Company  was 
compelled   to  and  did   abandon  the  possession  anc  use  of  the   same,  and 
thereby  anatataed   damages »   their  verdiat  should   Is  for  the  cefendanta* 
In  our  opinion,   the  contention  of  the  plaintiff  at  to   these  in- 
structions  is   •  ell   taken  as  they  ignore  the   express  covenants  of 
the  lease   in  regard    to  th.    ventilation,     the  question  of  vshat  was 
proper  ventilation  ami  nowhere  define    in  the  instructions  and  the 
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inwtruetiaas   ignored  th«  fact  shat   the  conriitioaa  complained  ©£ 
ttuet  h*v*   continue   uatil  fch*  prs-aaigos   Mrs*  vacated,  and  also 
ignored   the  cna«^«i6  in   the  £r«-<au»t«  «ad    BhMtgfta   in   tht  yeatil&fcia* 

systeas  sj&Oo  fag    tijv   Catering    ,Q&p&ay» 

fend&at®  have  ft3,«d   i?ro»g-erro*  olaiasin;-   fchey  should 
have  been  allowed,   interest         »&    rate  provided  fcy  law  from 
February  14,  1929,   the  dnt©   of   the  verdict,   to  the  cistc   of   the 
rendition  of  the  Juogj&ent,   &Ufc    ia   (lug   v4»«  we  have   taken  of   the 
lnst<at  eas«,   it   i«  aafc  seev.,..  iry   that  *e  discuso   the  error 

?or  the  re&«$Ka  i»<'  :•  „•  t'  •  .    tin    $y&®mm%   of  the  Circuit 
court  will  tee  revc-reec  &a«i   the    :  fa*  a  &aw    lri--i« 

m  X 

Gridloy,      *  «J.»  aad   ^canian,  <! . ,   concur* 
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01XVS  UBfftftar,  aeaini  Beatrix 
©f  the   eat  ate   Of  BWUJt  X.PDV3 
deceased,    (plaintiff), 

defendant  in  :.rror* 


BICHAJXD  A,   OL^^St 
(defendant), 

Plaintiff  in  ?rr©r* 


TORCP.  TO  aHPKRIOR 

G0eB¥,   iJOOK  :.tjUHTY» 
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MR.  JDSTXCv:  USIEB   M&I?BtI&   THE  OPIMIOM  Of"  THE  COOF.T. 


This  w»s  an  action  on  the  case  brought  under  the   statute 
by  Olive  Ludvigsen,  as  administratrix  of  the  estate  ©f  ''idwin 
Ludvigsen,   deceased,  for  the   »eno: it  of  the  n-vxt  of  kin,  against 
Eiehara  a.  Clsets  a^  &*naia  .r-aley  for  wrongfully  causing  the  iaatfe 
©f  Hd«ln  Ludvigsee.     during  the  trial,  on  motion  of  plaintiff,   the 
suit  was  dismissed,  an  to  ' ennis  l>sley.     The  eanse  *«©   tried  before 
a  4»ry  and  plaintiff  recovered  a  judgment  for  1 3000.     the  defendant, 
Kichard   .;  ■  Clsen,   sued  out   ■   »r|l   of  error  t©  reverse  the  judgment* 
The  plaintiff  tea  not  appeared   or   filed  a  btUi   in   this  court. 

The  declaration  ©rlgiatally  eeitttiate^    of  i  our   counts*     Ml 
the  conclusion  of  plaintiff©  ease,   she  dieKissee    the  second  and 
third   counts.       The  first  count  allegec   th^t  on  i*e  ember  9,  1&S3, 
while  r^d*in  Ludvigsen  was  rising  aa  a  .passenger  in  the  car  of  Dennis 
Laley  at   the   intersection  of  .sorth  Harlea  anc  tfelioont  avenues*   Ohie&go, 
and  ci *' f end ^nt  *tt©  driving  his  ear  at  said   intersection*   said  defendant 
and  I-ennis  Daley  so  carelessly  and   improperly  drove  their  respect  It© 
cars  that   they  collided   wi«3k  each  other,   injuring  plaintiff's  intestate, 
fro*,  ^hieh  he  died.       The  fourth  count   charged  thit  «hile  plaintiff** 
Intestate  a*a  riding  as  a  passenger  in  a  actor  vehicle  operated  by 
I'sley  northerly  upon  JJerth  Karl  est  avenue  up  to  ants  en  the  intersection 
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of  Belmont   svenus,   and   the  defend sat  Ulsea  «a«  oper»tia£  another 
aotor  vehicle   In  a.  v*«t»?ly  direction  upon  Selaont  avenue,  up  to 
•.ad  on  the   intersection  of  Harlem  avenue,  Taley  ne&ligeatly,  reek- 
I*aa%y«  wilfully  and   irajlt«nly  drove   s«.id  motor  vehicle  up  to  and  on 
e&id   intersection  u   the   rnte  of  Mi  mile©  an  hour,  when  M sen's 
motor  vehicle  wag  cloee  to  and   on  B»id   intersection,  and   further 
charged  that  &l$fa  negligently »   recklessly*  wilfully  aad  wantonly 
drove  hie  motor  vehicle  up  to  and   on  mti    intersection  &*  »  rate  of 
speed   of   SO  ffllles;  an  hour,  &nd   an  i  direct  «n<?   proximate  result  of 
the  ^ilfull  antf  wantoa  conduct  of  the  defendants*  the  motor  vehicles 
collided  «ith  each  other  on  said  intersection*  resulting  ia  the  death 
of  plaintiff »   intestate.     The  defendant  pleaded  the  general  issue. 

fa*   record  discloses  that  shortly  after  Midnight  of 
:  eoeieser  $»  1929 «  a     lllys~Kal£nt   automobile  eriven  by  tennis  l»aley 
collided  with  a  Cadillac  siutomabile  driven  by  the  defendant*  at   the 
intersection  of  lorth  Harlem  avenue;   the  territory  surrounding  this 
intersection  has  no  build  lag*  except  ■  MaU  shack  at   the  northsast 
corner,   Hurt  tuUi  been  used  for  a.  real  estate  office,     ^oth  highways 
were  paved?  neither  was  marked  at  through  streets  or  as  state  high- 
ways, and  neither  had  **tta*  or  "slaw*   algae  or  signals,       The 
collision  occurred   is  the  aorth  half  of  the   intersection  and  la  the 
**et  half.     Just  prior   to   the  collision  £» fondant  was  coming  from 
the   east  driving  vest  on  Belmont  avenue*  Salty W«i  co&iag  from  the 
south  driving  north  oa  H&rlea  avenue.       -aley's  .tut  ©mo  bile  was  to  the 
left  of  iaftttlMt't  automobile*  whose  automobile  was  to  thi  right  of 
.Daley's  automobile,  a®  they  respectively  approncaed   the  intersection, 
flta  £aley  ia  his  automobile  was  ■!■£■  Ludvigsen,  plaintiff's 
iateotate,  whonlaloy  w&o  taking  to  his  horns.         e  a  result  of  the 
collision  StviM  Ludvigeen  received    injuries  from  ahieh  he  died,  leaving 
him  st&rvivlag  a  widow  ane.   two  isinor  children.     Ludvigsen  sat  M  yeajrs 
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©ld  at  the  Mm  sf  Mb  death  ami   -sasn  by  occupation  •  bricklayer 
and  earned  1 .15*40  a  day* 

£-«nnls  i-aley  was  the  only  witness  in  "behalf  of  the  plain- 
tiff as  to  the  happening  or'  the  collisioni  he  testified*  that  en 
Btttannt  t»,  2,93a*  he  act  Ludvigeen  at  Crawford  and  Sraad  >*  venues 
and  invited  hiss  into  his  illya-Kni^ht  autonobile,  stating  that 
he  would  drive  hia  to  hie  hoaei  that  %«  he  drove  north  on  Mar lorn 
avenue,  ho  had  his  her-dli^hts  burning*  also  a  ditch  light,  -which 
threw  a  li^ht,  picking  v.p   th©  edge  Of  the  road#   St  ant  about 
aitfnight  as  he  approached  Bsl&eni  avenue  en  tht?  e&&*   aide  of  Harlen 
avenue  at  20  sailee  an  heart  Ludyigsen  «na  talking  sod  the  witness 
testified  he  thought  iudvlgsen  was  looking  ahead,  g  lane  In*:  froa  side 
to  aide?  when  SO  feet  aouih  of  Beissont  ©venue  he  slowed  down  hut  did 
not  atop j  took  hie  foot  off  th<?  accelerator  and  lacked  to  the  right 
and  saw  autoaobile  lights  300  feet  t©  the  ee.atj  looker:  fc©  the  Test, 
nothing  cosiing,  he  thought  everything  ws  clear  ant*  proceeded  ahead } 
looked  again,  e©t  a  glare  of  light  **ad  saw  the  lights  were  right  shoal 
of  hia?   his  automobile  was  struck  while  north  of  the  center  line  of 
Belmont  I  venue  ami  he  woke  up  in  a  hospital* 

The  ether  witnesses;  called  in  behalf  of  vlaintiff  were 
Olive  ludvl^sen,  widow  of  the  deceased,  who  testified  an  to  her 
relationship  to  the  deeeasod  and  whomhe  left  surviving  hia*  aewawJ 
A.  Stretch  ant1  Frank  Leake  testified  they  were  at  Harlem  and  Berry 
avenues,  one  olock  south  of  Belaoatf  did  not  see  the  accident  hut 
heard  the  erschl  ran  to  the  scent  and  a&*  ialey*s  automobile  was  14 
feet  west  of  Karlea  avenue,  facing  southeast f  the  right  front  fender 
and  rear  right  wheel  damaged?  defendant'®  -utoaobile  was  6  or  v  feet 
north  of  Palejr*!  automobile*,  facing  couth* 

Alex  Laasar  testified  that  he  was  driving  hia  automobile 
on  Natoma  avenue  (*hich  is  about  one  mile  east  of  Harlem  avettuo) 
approaching  f.elaont  avenue  anc  saw  a  Cadillac  automobile  going 
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west  at  <?ibout  50   to  55  miles  U  hourj     he  turned   into  Belmont  ftPNMM? 
and  proceeded  vesti  a  minute  or   a  adnata  mnd  a  half  later  he  heard 

a  eraehj   drove  on  to  Harlem  MM  aelssont   avenue a  and   there  Kaw  a 
'  illy*«3ai&ht  wad   «  Cidillae  automobile* 

latwrenco  J*ud  Vinson  testified  lie  trieltec5.   the   «Of>ae  of 
th«  collision  about  1C  ft*  w.  HftftftffeftV  9*  one   s»«  Daley's  autoasobile 
*t  the  northwest  comer  of  Knr&Ml  and  Salmon t  avenues*  right  aide 
smashed,  r«r.r  vheel  broken.       ttOTgfftj  M«$<rieten  testifier;  he  took 
the  photographs  offered  in  eeidemee. 

The  testimony  for  defendant  showed  that  tief4nd&nt  and  hie 
wife  were  driving  westerly  on  Belmont  avenue*     •'   Buiek  automobile 
e riven  by  ChmrXoa  Miller  clceely  followed  hi*  automobile  all  the  *y 
from  Irving  For*  and  Tripp  avenues*     The  lll&ftf  automobile  mas  followed 
by  other  automobiles* 

Wfcjmo  JSreieeh  erne  in  the   filler  automobile*     He  testified 
tfcftj   there  were  ether  automobiles  ahead   Of  she  Clears  automobile  on 
Beleaont  avenue  and   th&t  all  were  proceeding  westerly*     the  Oloem 
automobile  no.  81  to  30  feet  from  the-  r.ut  ©mobile  in  *hleh  Br eioeh  w&e 
riding*     Ke  saw  <*l»en  enter  the  interoeetien  of  Harlem  ane  Selmeat 
avenues,  and  when  the  Clean  automobile  »&«  a  little  west  past  the 
center  of  Bsrlem  tvm.li  ac  automobile  MUM  from  the   south  and  crashed 
into  01  sen's  automobile  *nd  both  automobiles  slid  mi  eeme  to  reot 
at   the   edge  of   the  road.     The  automobile  from  the   sseuth  hit  Clean* • 
automobile   on   the   left,  »ad   the  back  wheels  of  Olson's  automobile  were 
Just  about  st   'che  center  line  of  Harlem  svenue  when  it  was  hit*     Ae 
also  testified   sons  Oleen  slowed  down  for  tne  intersection  ft!  B&xlem 
avenue  ftM)   that    -laen  ws  gftittjg  ^bout  IS    or    20  miles  MB  hour  as  he 
entered   the  intersection*     Prior  to   that  time  the  speed  had  been  about 
M  wiles  on  hour.       The  lights  were  on  the  Buiek  automobile   tn  <*hl©h 
Miller  w*a  riding  and   a  ith  these  could  to  ee«n  Olsen's  automobile  and 
oh  area,  on  ooth  sides  of  Sloan's  automobile*     Olson'*  lights  were  on 
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and   they  ««  bright  lights. 

la  the  e.utonohtl*  with  Siller  and   the  witness  Breiseh 
**«  June  Harding.     %e  eorrooorated  the  testimony  of  Breiseh  vith 

reference  to  foil  vsing  Olson* e  auiotso'biXe  and  to  the  effeet  that 
the  lights  on  both  side®  were  on.        &•  44*  not  actually  see  the 
eraah  hut  henrd   It.       Before  reaching  larlsa  &v®Kue*  in  her  opinion, 
the  speed  of  the  ant 0*00 He  was  efcout  35  to  .50  milso  an  hour,     "he 
»ls©  testified   there  were  other  automobiles  in  the  line  b&efc  of  the 
auteisohtle  In  whish  she  «&s  riding* 

?h*  *ttaess  R«yw«B#  .usdereen  was  in  oat  of  the  automobiles 
farther  heck  In  this  line,  and   he   testified    that  fefe*¥©  were  five  or 
six  sutemoblles  eheed   of  the  s>u'<,eme<&ile  in  whish  He  was  rising;,   i»- 
eludi«u  01een*»  eutomooile*     He  eld  not  tMttttnl&y   see  the  accident 
hut  hits  testimony  *sa  ole&r  ass  to  the  number  of  automobiles  fehnt  were 
traveling   in  line  en  Selment  avenue.     @%uur|,#g  filler  *s*s  the  c river 
of  the  fcutsmobile  iThlefe  followed  oi«©n*s  automobile*     -  itfc  hiw  in  the 
automobile  iters  Breiseh*  June  H«.rdin£  **Kd  l-avergne  Has  sown*     He 
testified   that  he  followed  Oleen*^  RUtomeMle  vest  on  Belmont   avenue? 
that  he  wall  shout  SO  feet  behind  01  sen  rmc  tfcmt  Ols  en  slowed  down  as 
he  went  into  Hr>  rlem  avenue*       He   saw  the  :  illy @ -Knight  automobile  «©me 
from  the   south  and  hit  defendant's  3*6 1 lino  towrd   the  front.      ?hen 
the  Lillys-Knight  ew&ng  to  its  osm  right  side  and  tte  rear  end  hit  the 
rear  end  of  ?<leen*s  automobile,   i«  that  the  front  end  ©f  the  .'lllya- 
rniiht  hit   MM   c-vHllae  and  then  the  sack  ends  of  both  automobiles 
hit   ench  other.     fhs  first  time  that  Qlsen's  automobile  em*  hit  it  wag 
on  the  front  left  side.       3s  further  testified,  that  he  die  net  se«  any 
lights  on  the  .^illys-Xmi.-ffttl  %fc*t  as  they  a?prtaehe«  n&rlea  avenue 
they  were    ~oing  about  Si  milts  an  hour  and  th^t  when  defendant  slowed 
deurn  Me  e^eed    **•  reduced   to  shout  10  mile*  an  hour.       The  front  end 
Of  defendant V«s  ^.utsmoeile  w  ■  gftst  the  ©eater  line  of  Ha r lea  avenue 
<sh©»  he  «?as  hit*       It  wm«  the  front  part  of  defendant's  automobile 
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that  was  hit  and  It  «^e  past  the  center  line  of  the  street,  defend- 
ant's automobile  wae  on  the  right  side  of  Belmont  avenue  i*amed lately 
before  the  collision* 

The  fourth  passenger  in  the  Miller  r>utomeblle  was  lavcrgac 
Haasman,  who  was  in  the  ftuieaobile  out  Had  her/back  on  the  cushion 
immediately  prior  to  the  crash.    he  corroborate  the  other  witnesses 
as  to  the  speed  of  the  automobile* 

The  defendant  has  assigned  and  argue*1  four  grounds  why 
the  Judgment  should  be  reversed*   the  only  question  necessary  to 
be  now  considered  presented  by  this  record,  is.  did  the  court  err 
in  instructing  the  Jury* 

The  court  gave  the  Jury  the  following  instructions 

•The  court  instructs  the  Jury  that  though  it  is  provided 
by  statute  in  thiss  state  Uutt  issetor  vehicles  traveling  upon  public 
highways  shall  give  the  right  of  *s»y  to  vehicles  approaching  along 
intersecting  Ugteemyi  from  the  right*  and  shall  have  the  right  of 
way  over  those  approaching  fro®  the  left*  still  this  statute  does 
not  apply  unless*  such  vehicles  are  approaching  the  point  of  inter** 
section  of  such  algmwaaajl  at*  or  nearly  at*  the  a&sse  time}  and  if  you 
believe  frosj  the  evideoca  in  this  Gase,  under  the  instruction  of  the 
court*  that  Um  vehicle  in  which  the  plaintiff's  Intestate  ama  riding 
before  and  at  the  time  of  the  occurring  of  the  accident  in  question 
in  this  case*  w&s  proceeding  in  a  northerly  direction  in  Korth  Harlem 
avenue  ne^r  sad  at  its  intersection  «ith  Belmont  avenue*  and  tJMtt  the 
vehicle  shieh  the  defendant  ama  then  driving  -as  proceeding  in  said 
Belmont  avenue  in  &   westerly  diyeetlen  tegaji  the  said  Hsrth  Harlem 
avenue*  and  th-«t  when  the  said  vehicle  in  which  the  plaint  if  f's 
intestate  ama  riding  *ae  ~>t  the  south  side  of  she  intersection  ©f  the 
said  Berth  amrlam  avenue  ane?  the  said  '■?>£>  lmont  avenue,  the  said 
vehicle  then  criven  by  the  defendant  was  fc^e  hundred  feet  or  s»re  east 
of  the  e**gt  side  of  the  said  intersection,  then  the  question  which  of 
the  said  vehicles  should  »?ive  way  to  the  other  in  eyonnimg  the  said 
intersection  is  one  of  fact  for  the  Jury  to  tee  by  you  determined 
which  of  the  said  vehicles  should  give  agy  to  the  ether*  ^.nd   «hioh 
had  the  right  of  ™ay  over  the  aaJ4  intersection*  *a  against  the 
other*" 

It  is  very  apparent  from  a  consideration  of  the  evidence 
th«t  it  ama  essential  that  the  jury  be  accurately  instructed  on  the 
relative  rights  of  01  sen  m&   Haley  eg  they  approached  the  Intersection 
of  Harlem  and  Belmont  avenue*.  The  instrttetien*  me  given*  is  un- 
questionably bad  and  should  have  been  refused  as  it  was.   The  Jury 
by  this  Instruction  were  given  to  understand  that  the  statute  which 
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gives  a  motor  vehicle  approaching   from  th«?  ri^ht   the  right  of  way 
ovw  a  motor  vehicle  appro-aching  an  intersection  Iron  the  left  did 
not  apply  uales-s  ittflfe  vehicles  are-  ,«p  proponing  the  point  of  inter- 
section of  said  highways  at   or  ae^rly  the  eaae  time.       It  has 
repe&tecly  be<aa  held,   that   the   relative  distance*?  of  the  vehicles 
fro»  the  inters*.' etiou  sad   their  relative  rates  of  speed  are  factors 
th*t  muat  he  taken  into  consideration.      (He  idler,  v.,  I il£qni  a  Bennett^ 
Co.,  243  111.   \pp.  iff      .--oh^arta  v.  lim^uisty   251  111.  &pp*  320.) 
It  mi  error  to  give  this  instruction.  &a   the  statute  does  not 
authorise  such  assertion  of  the  right  of  way  *#£fttttiUHM  of  eirmaa- 
Btanceo  sad   speed.      (iy,ddj,e  v.  kaneaff^r*   ii54   111.   /-.pp.  68*  ?2*) 

.for  the  error  indies  ted  the  judgment  of  the  Superior  court 
will  he  reversed  and  the  eauee  reasantf  et;  for  a  sew  trial  and  it  ie  so 
ordered* 

Gridley#  ?.  J.#  and     canlaa,  J.#  concur . 
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In  Ke:  Estate  of  &ACHAOCOR  uUkOOax/UB , 
Deceased.  /  j 


ZA&J&  kARSAKlAlE, 

appellant, 

vs. 


APPEAL  iPBGM   CIRCUIT 
COUHT  OF  COCK    COUKTY. 


AVS3IS  SOGOSlAfc,  iLdsuinlelrator  ©f  the         ) 
Estate  of  &ACHABGOR  fcAKOOGlAi*,   Ueoftae-ed,    |fj 

appellee.  [gOO    - 

>.<a.  justice  Ks&Mea  bsuvTbrxs  zxa  opisio^  ei  thi  court. 


This  is   an   appeal    from  a  |ttlypiant  of  the   Circuit   court 
entered  February  7,  19  31,   after  a  trial  jg  MEH  without  a  jury,  had 
on  appeal  fro&  a  jttifigtent  of   the  Probate  oourt,  tftCJNsln  tne  circuit 
court  disallowed  *n4  denied   the   els.it-.-  of  Zakas  &arkari«n  against   tim 
estate  of  aach*door  »..«noo*-i  an ,   deceased. 

i.sohadoor  aanooglan  died  en  June  16,   1987;   on  January 
17,   1928,    appellant   filed  hie   ciai:-   in   the  Probate   court  of  Cooi* 
county  and  alleged   it  was  cased  upon  a  note  executed  by  the  de- 
ceased for  |8»dQG  dated  «*rcto  1,   1825,  payable  tnree  years  after 
date,   to   the  order  of  appellant,   with  interest  at  four  per  cent 
per  annum. 

On  tne   trial  on  January  16,  19  31,   before  any  evidenee 
was  offered  by  the  appellant,    the  appelxee  el  a  toed   the*  not?  «a#  a 
forgery.   The  appellant  introduced   the  note   and  reste.1.      The  ap- 
pellee  then  proved   the  deceased    lied  on  June  16,  1927,   and  offered 
to  prove  the  note  «at  a  forgery,   to  watch  appellant's  attorney  ob- 
jected  on  the  %?&\m$   that  the   appellee  had  not    filed  a  plea,   sup- 
ported by  affidavit   denying  the  execution  of  the  note  as  provided 
by  Ch.   110,   Sec,    52,   Gahili's  hcvised  statutes  l«31f   page  2178; 
the  appellee  thereupon  woved  he  be  griaited  aWMrs   to   file  an  affi- 
davit denying  the  execution  of   the  note,   smleh  the  oourt  grunted 
and   continued   the   cause   to   February  6,   19  31.      Wiien   tne    trial  of 
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the  oaaw  was  resu&ed  on  JTebruary  6,  1931,    the  appellant  ealled  as 
hi©  witness  isabudan  h.  kln&sian,   who  testified   that  in  &i.*rch§  1S85, 
tha  deceased  said  he  had  received   eosae  money  frog*  &&kar  ^arkarian 
and  gave  the  witness  the  not*   for  iS.ooo  and  told  bin  to  *£ive  it   to 
the   appellant. 

irank  S«   aovak,    a  Hitness  en  behalf  of    the    appellee, 
testified    that  he  was  a  member  of  the  Illinois  Sav  and  Knew  the 
appellant;    that  the  latter  part  ©{'  August  or  early  in  September, 
1927,   appellant   ©aa,#   to  his  office  and  requested    the   witness  to 
aake  a  note  lor  #2,000,  whieh  he  aid;    that    the  note  received  in 
evidence   is  the  identical  note  whien  he  drew  in  August  or  3e$iaBb«g» 
of  19 •?;    that   ail   ©f  tne  note  was   in  his  handwriting   except   the 
signature;    that  he  received   the   information  relative  to    the  date 
and  the   amount  of  the  note  i"r@&   appellant;    that  at   tha  time  he 
drew  the  note  IM  was  not  aware   that  i.%chadoor  IbiiMHsgaifM  had  died  in 
June  of  1927.     On   cross-examination  he  was   aaked  to  write   the 
written  words  u^on   the  not®   Involved  in  the   instant   case,  without 
the  note  being  snown   to  hint,      de  did   so.      At  the  conclusion  of   the 
cause   the   trial   eourt  said,    "Let   the  record   saon   that  the  court  has 
examined  the  handwriting  on   this  note  ani   compared  it  with  the  hand- 
writing of  l.t.   i«ovakt  ts&de  on  the   $tand;    they  are  in   the  same  hand- 
writing. " 

Wtilittih  si.   &oek   testified  he  hsad  been   engaged  in  the 
real   estate  busii^se  for   fifteen  years  and  .Knew  the  deceased  during 
his  lifetime   ?*nd   saw  hi©  sl^n   a  trust   deed   end   twenty  notes,   n-hi«h 
were  then  offered  and   the  court  received  in  evidence   this  trust   deed 
and   twenty  notes  hearing  the  genuine  signatures  of  the  deceased, 
dated  September  1,   19S1,   and  tney  were  marked  estate-  Exhibits  1  to 
21   inclusive. 

is.   II.  #u>bold    testified  he  wans   «tffegag*4   i».    the  real    estate 
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loan  rmd  insurance  business  ujtia  knew  i.&ehadoor  Manoo*ji.»B   luring 
his  lifetime  and   saw  hits  sign   two  notes  for  $328  each,   dated 
AugU»t   £3,    1926. 

Rudolph    £.    Salmon   testified   that  he  w<*a   an   expert   ex- 
aminer of  rueetioned   documents  sine©  1915  m&   its  that  period  had 
examined  In   excess  of  one  th©U9&n£  disputed   dccutaents;    that  he  had 
examined  the   trust  deed  Mid  Bfttfti   above  sectioned  as  wall   4a   the 
note  for  |?#000,   and  that  it  was  hiss  opinion   that   fcne  person  *h© 
signed   the   trust  &e°dl  shS  notes  was  not  the  saase  person  who   signs-! 
the  nsms  of  *X*-eh.adur  ;  snoogi&o1'   on  the  $2,000  note  dated  --arch  1, 
1929,    and   a* -at  ad  his    reasons  thersfor. 

In  rebuttal  l£&a  -*op<*Hant   test  tried  that  he  ^as  sot  sb 
Ksvak's  Office  In  August,  19  27,    wnd   that  fc'ovak  did  not   at  his  re- 
quest draw  the  Bote  in   %foa  instant  ease. 

iiike  H&rootsnian   testified  that   in  January,  !$£$, 
while  at   the   Stock  Yards  i'sek,  he   saw  a$f>ellafit  hand  the  ^ees'&eed 
$1,000.     Chsurley  aapreflan  t#stlfi#d    that  in  July,  1925,   the  de- 
ceased told  Ota  he  had  received  §2,000  frot:  the  appellant.     Ap- 
pellant  introduced  In  evidence  &  statement  BttUi  by  the  Stock  Yards 
Trust  &  Savings  Bank,    to    the   effect   that   <iakar  ^arkarian  had  on 
January  14,   198-4,  withdrawn  Si, 000   ttwm  the  feosik.      Ala©  an  affi- 
davit  of  the  cashier  of  the  First  Union  Trust  A  Savings  Bank,   in 
which  it   ie   set   forth   that  appellant  on  »<«y  81,  1933,  had  with- 
drawn frose  said  hank  #*,©$$, 

The  orineipal   contention  of  afjuHAant * •   ecus. -sel  is, 
that  the  finding  ana  judgment  are  manifestly  against   the  weight  of 
the   *v Hence.      It  does  not  appear   ftrts  tlM  bill  of  exceptions  that 
any  notion   for  a  new  trial  was  made  by  the  appellant  or  that   the 
trial   court  made  any  ruling  on   s.*eh  a  action.     In  order  to  bring 
before  this  court  for  review  this   question  of  the  sufficiency  of 
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the  evidence   to   sustain   the   finding,    it   it  necessary   that   the  losing 
party  sake  a  motion   for   a  new  triad,    ind  upon  Its  being  overrule, 
excent   to   such  ruling,    tt&d   include   euen  Etotien,    and   order  overruling 
the   same  and  exception  thereto,   together  with  the  evidence,   in  a 
bill  of  exception®,      (barber  v.  .€..  jujb.  „ftX«,  Jfe* »   S3&  £X3L«    5ai; 
geoole  y.  Uabrvs.  3?$  id.  lei,  m*  Peesla  ▼.  Lasatafrdl.   33a  id.  17?,) 
While  thie  contention  need  not  be  considered  by  us,  we  have-,   never- 
theless,   examined  the  record   snd  are  ef  the  opinion   that  the  trial 
court  was  fully  warranted  under  the  law  and  the  evidence  in  disal- 
lowing the  claim. 

It   te  also   contended   that   the   court  admitted   is&proper 
and  incompetent  evidence  pertaining  to  the  genuineness  ©f  the  sig- 
nature    of  the  deceased,    in   that   the  appellee  was  permitted  to   show 
on  the  trial   that   the  not*  was  not  executed  by  the  deceased,  without 
a  special  plea  supported  by  *m  affidavit  denying  the  execution  of 
the  note.     When,    luring   the   course  of   tne   trial   on   J«nu;*ry   16,    1931, 
the  appellee   endeavored   to  prove   the  note  a  forgery,    appellant  ob- 
jected en  the  ground   that  the  appellee  had  not  filed  a  plea  denying 
the  execution  of  the  note;   leave  was   thereupon  granted   appellee  to 
file  such  a  plea  and  the  cause  wsa  continued  to  .^ecruary  6,   1831, 
to   enable  the   appellee  to   file   suah   a  plea  Mad   the   appellant   to  iseet 
that  ieeue.     On  February  ©,  1*31,  when  the  trial  was  resume**,  a©  ob- 
jection was  ©ade  to  the  testimony  tending  tc  prove   the  r.a-te  a  forgery 
or   that  no  verified  plea  was  filed  denying  the  execution  of  the  note, 
and  a  trial   was  had  upon  the  issue  of  the  execution  of  the  note. 
Proceeding  to  trial    as  If  an  issue  had  been  wade  up,  when   there  has 
been  a  failure  t©  mnk*  an  Issue,    is  a  waiver  of  the  formal   issue 
and   the  trial  will  be  treated  as    though  an  ieaue  by  plea  had  been 
formally  tendered.      (w#»t  g£&gjg|  Street  fry.  £o.,   v.   ixrue^er.   68  111. 
App,    480;   ■beMnty  y.   Butts,    217   ill.    App.    §34;    Ohlenlorf  v,   I.eunettf 
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241    111.    App.    337,    8*5,    m&  Logon  v.   Mutual  fej&f   ins.    Up..    ^|»3   III, 
510,    513.) 

It   l«  assigned  as  error,   that    the  eourt   admitted   certain 

notes  and  trust  deed  executed  by  the  deceased  for  epj&p&rison  without 
firet   submitting  thw%  to  »$s>#i*l ant's  counsel.      At   the   tis»e  Estate   Rft* 
hiteits  1   to   81  inclusive  wer#  offers  in  evidence,  no  ofe.1  notion  wae 
made   that  no  notice  had   been   given   to   appellant* ft   counsel,    and  when 
the  two  notes  for   |S£8  each  w«rt  offered   counsel  objected  oii  the  ground 
that  no  f.otice  had  been  ©erred  taat  the  Sststte  would  introduce  these 
two  notes;    counsel  for   the  apfMslavt  thereupon  offered  to   show  that 
notice  had  been  served  on  forger  counsel  for  the  appellant,  but   the 
trial   court   suggested   it  wag  not  necessary.      In  view  ef  the  fact  that 
no  objeotien  had  been  ssade   to    the   introduction  of  'ifi  state  Exhibits  1   to 
21   inclusive,   we  are  of  trie  ©pinion   tftat  the   introduction  of  the  two 
$225  notes  would  not  warrant  a  r<?v«?rsal  ©f  the  ease,      fur  the  r&o  re,   it 
appaare  fron  the  record  teat  ©n  January  16,  1931,    th«  appellee  en- 
deavored to   introduce  the   *t«nd»rd«  in   evidence,     in  this  state  ef 
the  record  apppllojst  had  notice   mat   the  appellee  would  offer  proof 
of  handwriting  by  comparison,     i  y.ekat,e..  v... m gg| $%$. .    323  III.   468.) 

It  le  also   olaisasd   that   the   court  erred   in   striding 
evidence  offered  by  the  appellant   tending  t©   show  saoriey  given  to   the 
deceased  by  appellant,      this  point   is  not  argued  toy  the  appellant's 
counsel.      The   state- en  t  of  an   alleged  error,  without  argu&ent  or  the 
presentation  of  reasons   supporting  the  contention,   is  not   sufficient 
to  present  the  p?i»t   iti>r  decision*      ( jttg&g&a  JHjag  JH&*  3U  $88&BL» 

221    111.    App.    835;   3,    4  0,.,_3.,  g,   «...  Co.    y.    Al,eop.   176  111,    471.) 
However,   the  rseord  fails  to  di* close  that  mav   evidence  offered  by 
appellant  was  stricken. 

fi   think  con®  ©i    ihe  errors  MMMLfpoft  calls  for  a  reversal  ©f 
the  Judgieent  and  accordingly  it  is  affirmed* 

Aridity,  9,    J.,   and  ^eanian,  J.,   concur. 
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varum  i.  .-gkly  «t  ai*. 

Complainants, 


HSHMISA  SOY    S  and    ; 

DaJtaaftaitta* 


EStKXVA  30Y::    &nd  ZAWSOrO 

B  •  BOY^' ,-  ( er 0'«  *•« o»pla i&aat  s }  t 
appellees* 

rams    l.  .  cbly  et  »i», 

(cross-defonostBtsJt 

on  appeal  of    ttHUH  .:.  I,.   ' 

-ppell&Bt» 


- 


T.rrr. 


This  vtr.  a  bill    I  il        July  10  ♦   1929,   toy  JcoKxx?cxxxxx3aoqE 
iBifrtd  L.   ;'anl./   snd   Jessu  i  ibby,   an   trustee ,   again  niM  Bsyax 

and  Lawrence    • ,    ":oyt».r,  foreclosure  of  a   sartaitt  £«ed,  dated 

May  It  192C .     Hu   defendants  sjtawered  the  bill  and  filed  a  trees-*  lU 
against    Ike   croes-c«f(;nc;.-nt8#      inlfrad    (  .    ;  or/ly    snd    Jean  i,ibby»  as 
trustee*    in  ehieh  th«y  pr=:-.y  &*     trust  deec    sought  to  be  fore- 

closes  in   the  eriginaJ    bill  ami    the  note  secured  thereby,  ssay  he 
ceneeliec    r,nd' set   aside.      tftav   issues   joim-d   or;   bath   bills   the 
cause  was  raferred  to  s  aastev  to  take  testimony   mm!  report  his 
conclusion©  of  I  i  •  *     Pha  waste r  filed  his  report,  la 

•which  ht»  found   that   she   <?,ultie©  ware  with  the  cresB-conplalnants 
and   recomraended    that  a  decree  be  em  -ing   that     inifred 

1.    "only  delirer  up  for  cancellation  the  promissory  note  dated  lay 
1*   19^6 »   nnd    the   trust  eev6   securing   tin    &*use       without   further  payment* 
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and  that  Jean  Libhy,  a©  trustee,  be  directed   to  Cttft«ttt4  and  deliver 
to  Keraina  Bund echo »  a  rele&ae  deee   of   said   truot  deed,   and  that 
the  bill  of  coasplftlnt  toe  ii«l»Md   for  «<*Bt  of  equity,     objections 
were  filed   to   &he  raport  by  appellant  which  were  ordered   t©   stand 
aa  exceptions,        .ffeer  a  her.  ring,   the  court  overruled  the  except ieaa 
one  entered  a  ^weree  diftninolas  the  bill  for  east  of  enmity  and 
granted    the   relief  ptaytcs   f«t  by   the  appellees.     To  reverse  this 
decree  the  appellant,     inifrec  :,,  ftoaly,  h&a  appealed. 

fhe  conplsiRair*  mm  erosfc-^-sfc-mS^nt     inif ra&  '■'. .  ftoply 
will  be  hereafter  referred   to  aa  the  appellant ,  wad   the  defendant* 
snd   croee-cOBiplvauftBto  SeVMim  aoyer  and  lawrene*  B«  Beyer  will  be 
referred   to  as  the-   appellee* ♦ 

By  the  decree,  felt*  ehanoellw  found  inter  alia  thai  the 
premlee*  described   In  the  Iran*  ited   eou,  hi   to  be  foree-loaed,  are 
located  on  the  wesrt  aids  of  Lathrop  avenue  about  S50  fe*t  north  of 
iivinion  street j   they  are  SS.57  feet   la  width  *&6  unimproved f  that 
Lathrop  avenue  ie  a  nerth  and   *outfc  street,  SO  feet   in  width*   that 
about,  -'-.pril  I,   192$,  o  3r.     tf.le,   as  inn  &£«al  of  appellant,   told 
Herjaiwa  BltJanhj  of  a  lenttr  lot   Islmt  »a«  for  sale  on  the  northwest 
corner  of  iLatbrop  anc?   ffls-rkahire »  with  a  frontage  of  92  feet|   that 
Hsnraina  Sundsch©  and  a  Mrs.    •  .  ;:.     oavillt  went  vith  -'-ddie  in  his 
jsutoaofcile   N     ivl«ion  street  and   Lathrop  avenue,  ?*hieh  wau  a®  near 
a&  they  could  got   to  the  lot,  and   while  there,    Mitfid   told    then  that 
the  lot  wos   for  esle   at  ISC  per  footi   thai  about    ■■■wrll  3,  1926* 
AtAtf  hrcu^ht  to    KeJWtaMi  Bund  scan  a   contract  for  the  purchase  of   the 
lot  which  l-teriaina  Bun^eeho   tifffettfi  and   -ddie  took  it  away  for 
appellant*  a  vl: nature.  t?hicfc  he   tfuly  secured.     k%   tine  titse  Beralaa 
Buadseh©  sslgaed   the   contract  she  believed   the  statement  Mii  by 
Addle,  that   the  lot  in  question  . erner  lot|   she  nade  no 
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personal  investigation  »»  to  whether  or  »o*  tt  wae  a  ooraor  lot; 
the  lot  *a*  described  in  the   £ontr>.ot  a»  *  Soa-sonl/  known  as  the 
northwest  corner  of  kathrop  m&   Serkahire*   'Urer  ?©reat»   Ulinoioi" 
that   the  purchase  price  provided   In  the  contract  *&fl  $6*8fG  ox 
approximately  £80  a  front  foot.       Of  thie  afciount  $§*££Q   ■•■>  s  paid   in 
liny,  1926}  that  on  tap  1,  19$6,  a  mmiatjr  deed  s&s  executed  and 
delivered  by  *?;;*llant   convoying  the  preaiaea  in  ^ueaiion  to  Kenaiaa 
Sundacho  by  le~«l  depcriptir*n  onlyi     aa  ■  pt-.rt  of  the  ptTlfonirll  price 
Keraina  Bundsche  executed   $&<?  delivered   to  appellant  s  note  for 
|S,30a,80  p-.ysble  on  or   b of ore   six  sscnths  after  date,  and   to  eccure 
the   e»ne  executed   the  trust  #©«d   eaafht   to  be  foreclosed.     In  t>he 
warranty  ^9ed  no  reference  van  made  Mi  to  whether  or  not   it  was  a 
corner  lot.     By  pajaente  aade   -.  o  amount  of  the  note  *&a  reduced  to 
$1,302 •SO*   the  last  payment  being  aade     uguet  8*  1927;   that  after 
thfet  date  Kerala*  "sundaca©  discover   i     ...   t   she  land  «ns  not  a  corner 
lot  an*?   ah*  refuoeo   to  pay  the  balance  of  the  note,  but  demands 
eoiae  appropriate  Eu-tjueiaent,   el&iisini    that  by  reason  of   the  lot  being 
an  inside  lot,  the  value  of  the  property  was  1?.-  sisae  of   the 

contract  than  the  purchase   price  contracted,  Hi?  rain?*  $und» oho  offer- 
lag  to  reconvey  the  lot  to  appellant  or  io     *«p  it  upon  the  can- 
cellation of  the  note  ?*nd  trust  deed!  *&*£    Mw  value  of  the  land  &nd 
eaid  lot  warn  at   thf   tiae  of  the  contract  $60  par  front  foot   or 
$ 4, 954.60 1     that   HerjBina  Bund echo  has  paid   to  appellant  a  total  of 
$9*280  principal,  .'147*36  interest  and  haa  also  paid  $T84*3©  for 
taxes  and  apaclnl  aaeeeaaonta*       It-  appears  froa  the  undisputed  evl- 
deaoa  that  ■while  Heraina  aundscho,  Kr»«   ■••  8%     ©«vlll«  &n<?     ddie 
were  at   * lviaion  street  and  lathxop  avenue,  h<?   fudA  the  lot  he  showed 
thea  was  a  corner  let* 

It   further  appears  froa  the  *vid*nce  that  on  June  16,  1924* 
albert  Baunan  and  his  wife  executed  s  ceec    that  wfta  recorded  <;ept^aber 
19,  Ii8#*   conveying  to  the  Village  of  Hive?  Forest  a  33  foot  ntrip 
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of  land  extending  firm  Lathrop  avenue  to  shlane;  avenue,  and  lying 
lowed  lately  south  of  and  adjoining  the  premises  involved  in  the 
instant  ease,  with  the  express  undevetaiu ling  this  33  foot  strip 
was  to  be  used  for  street  purposes  onlyf  that  on  September  26, 
1927,  the  trustees  of  the  Village  of  Mver  Forest  adopted  a  resolution 
reciting  the  execution  and  recording  of  the  Sausaan  deedi  that  the 
Village  of  Hirer  forest  has  not  taken  possession  of  the  land  nor  has 
it  been  used  for  street  purpose  and  stmt  the  trustees  did  not  deoire 
said  land  and  do  not.  want  to  open  iserkahire  street*  of  which  the  land 
would  form  a  part,  fro*  L&throp  avenue  westward  to  Park  avenue,  and 
by  the  resolution  the  proper  officers  of  the  village  were  authorised 
to  execute  a  deed  reconvening  all  interest  Repaired  by  the  deed  to 
Albert  Bauman  and  his  wife,  &m   a.  deed  tee  patented  and  recorded  la 
September  of  1927,  reeonveyin*;  the  title  to  said  3$  feet  to  the 
Baumanaf  th  t  curing  the  sueaser  of  1927,  3*%throp  avenue,  the  street 
on  which  the  re*l  estate  faces  was  parse,  ar.d  it  was  then  thr>t  Hermina 
Bundsche  discovered  the  land  conveyed  to  her  by  the  appellant  was 
not  a  corner  lot* 

In  the  answer  filed  by  Heroin*  Sundseho  she  alleged  that 
at  and  prior  to  the  time  th-t  she  entered  into  the  contract  for  the 
purchase  of  the  real  estate  appellant  representee'  to  her  tlt&t  said 
real  estate  was?  and  «©uld  be  a  corner  lot  and  that  a  street,  known 
*o  Berkshire  street  would  be  opened  and  fee  lauaed lately  south  of  and 
adjoining  a^ld  tract  of  land  $  th- t  Berkshirt  st*eet  was  merer   opened 
up  and  th  t  sale*  land  *bs  not  a  corner  lot  and  th-t  she  relied,  upon 
and  believed  the  statement  and  representations  of  the  appellants 
that  the  lot  *»§  and  would  be  and  be  cone  ft  corner  lot  an<s  that  as 
an  inside  lot,  the  value  did  net  exceed  |§t  per  front  foot*  the 
crossbill  filed  by  appellees  contained  the  s&ne  allegations  as 
were  contained  in  the  answer  *m&   in  addition  It  «na  alleged  that 
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upen  learning  that   umM  land  v&tt  not  a   corner  lot  Merjaina  Bundscho 
offered   to  reconvey  the  re*l  estate    to  appellant   or   th*t  apptllaBt 
allow   the  damages  sustained  by   renson  of   the  fact  that   the  premises 
were  an  inside  and  aoi   *  corner  lot;     fcfemt   tftt  difference  1m  the 
market  value  if   the  real  estate.  %s  «  corner  lot  mud   as  an  inside 
lot   exceeded   the  balance  due  on  the  nofcef    fch&t   in  equity  appellees 
ere  entitled    km  have   their  damages  sustained  .■■■■»  ascertained  by  the 
court  and   in  the  event   that   they  exceed    the   o&ianee  due  upon  said 
note,   that   the  note  and   trust  deed  he   cancelled,  ©r  that  appellee* 
he  entitled  to  have  the  contract  of  purchase  and  the  note  and  trust 
deed   cancelled    and  a  Istijpsfttt  entered  against  appellant  for  all  money 
paid  by  them  on  account  of  the  purchase  price  of  said  lot,   together 
with  lawful  interest   thereon,  upon  a  reconveyance  to  appellant  of 
s&ld  real  estate,  <m6    tltti  appellee   stand    timSjf  and  stilling    to  nccejst 
either  of  m*44    two  propositions  as  say  he   found  ^ust  and  equitable 
by  the  court. 

The  stain  ground  relied  upon  by  appellant   to  defeat  the 
appellees  is  that   there   is  no  allegation  in  fch*?   crosa-bill  and  no 
evidence  in  the  record  which  tends   to  prove  thai   the  appellant  knew 
that  the  false  representation  charged   to  her  oms  untrue.     Thee  is  no 
merit  in  this  contention.     A  contract   -»o  be  obligatory  mutt  he 
justly  nntf  fairly  raade.     The  contracting  parties  are  bound   to  deal 
honestly  and   set   1r  good    faith  with  ®-*ch  other,     there  should  he 
a  reoiproci&y  of   censor  and  fairness.     Both  should  have'  e^ual 
knowledge  cenc?rnin?;   the  subject  matter  of  the  contrast.     Specially 
ought  all  the  fssete  and  circumstances  %'hlch  are  likely  t©  influence 
their  action  be  made  known.     (Xookridne  v.   "oster,  4  &mm*  573.) 
'-■hen  a  vendor   falsely  asserts  a  fact  inducing  reliance  and   notion 
thereon  by  one   sitiMNit  knowledge  of   the  falsehood,  unacr  circum- 
stances  justifying  a  re*.«*onably   prudent  man's  belief,  and    it   is  be- 
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lleved  and   nvltd  upon  with  consequent   injury,   an  set  ion   for  damages 
will  lie.       (Endaley  y.  John®,  120  HI*  4CS,  430,  481.)       Yhe  owner 
of  property,  ateMI  he   sells  it,   is  presumed  to  know  whether  the 
representation  which  he  stakes  shout   it.  ie  true  or  false;     and   the 
positive  statement   thus  mace  of  a  material  fact,   if  false*  ie  a 

franc   in  law.      (laZnch_Y,» feerjgantlle.  £ru»t.  Co .it  13  ?ed«   436,  43$  j 

Grail in,  v«  *»  term  lea,,,  123     ie.  4  40,  443 j     3halt*  w»  fteasa*e 

raproTenoB^ n3o ♦ ,  156  Calif.  439}     Hoaek  v.  SgJSBlU  4'3  Mehr*  8s5  •) 
In  the   lnst*nt  esse  the  appellant  asserted  as  a  fact,  as  shown  by 
her  contract.   that   the  lot  was  s  corner   lot,  known  as  the  northwest 
corner  of  L&threp  avenue  and  Berkshire  street,  Sifts  forest.     This 
vaa  a  material   fa*t   in  the  nature  of  a  -warranty  ( Ho o dk  v .  Bpwaan*  42 
Hebr.  go,  32 1     Shttlta.v*  Bcdoado  Improvement  Jg,,^   %M  ■-alii"  439} 
Owens  v.   Union  Bank,  of  rCiiic«>.^oJr  SCO  ill,  &$$«   595,  601),  presumed  to 
be  within  the  knowledge  of  she  appellant,  and   it   induced  Ho  mine. 
Bund  echo  to  enter   into   the  contract  for  the  purchase  of  the  lotj   she 
believed ,  relied  *md   acted  upon  the  representation  Bade  that  it  was 
a  eeraer  lot.       hen  appellant  mace   this  representation,  ^hich  was 
false,   the  representation  was  fraudulent.      { . ; yad slay  r* , jfohnsi.  sugr<a,» ) 
Appellant,  however,  argues,   to  constitute  a  frf.uc'ulent  representation, 
it  must  not  only  appear  that  the  representation  was  untrue,  but   also 
that  the  party  making  it  knew  it   to  be  untrue  at   the  tise  of  making 
it*     "'e  do  not  desire  to  be  understood  as  holding  that  the  appellant 
made  the  assertion   that   the  lot  wma  a  corner  lot   in  bad   faith.     In 
foot  it   ie  conceded  by  appellees  th at   such  is  not  the  font*     Sood 
faith,  however,   is  no  defense  where  khc  fraud   consists  of  making  a 
falee  if  tie  tint  of  fact  as  of  the  knowledge  of  the  one  speaking,  for 
if  one  asserts  l   thin;.',   to  be  true  of  hie  own  knowledge  when  it   ie  not 
true,  or  van*  be  times  not   in  fact  kaov*   it  to  b©  true  of  his  own 
knowledge   Ie  false  whether  the   fact  asserted   is  true  or  not.     -nd  if 
a  person  «ak«re  a  positive  stateaent  th^t  a  thing  thtt  is  susceptible 
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of  feMttltigi   It  true,    it   if;   tap&Ud   tht  h<  ]&•«»  it   t©  be  true 
of  hit  eira  knowledge,  gatf   it  he  has  bo  such  taBewledge»  he  is 
guilty  of  tetB&l  fraud.     (Jj-ticjBil  Iftjflt  of  gtJMHM  v,  ga»iltenfi 
B«a    111.      rp.   Sl«.  321,   cn«-  cited*      i:o*e   v.  Phillips f   £14 

111.  ftjpf*  582.)  here  the  repressstfctl***  relate  to  f&ets  tehiob 
»UKt  be  supposed  tc  b«;  within  the  4*£f«4e»t*.»  knowledge  proof  of 
their  falsity  is  &  sufficient  shewing  of  hie  knowledge  tfot  they 
*ere  false.  (Coclsy  on  Tortc,  St&f  Morse  y.  yenrborn*  191  Mass* 
595 {  iSTse  T*  Sfciddyy  62  S.  Y.  SJjtj  1?gii  v.  ^tersea,  333  HI-* 
552?  Csena.s.  Ob  log  ?,aak,  2«C  111.  =  p;.  S9gj  ilson  3roe.  y# 
H»»gg,   S<1   111.  A  pp.   5S8,   583*) 

It.    is  next  contended    thai   the  decree  ess  based   OS  the 
finding  Wta»*   Mteit  iffts   il  ftt  of  appellant  who  Race   the  repreaeata- 

tioa  that  the  lot  tma  a  rorssr  let  agi   f:h!;t  there  la  no  eir  Ideas* 
tending  to  proYe  A#«i«  <*ae  appellant's?  agent*      -ddle  did  net  testify, 
hut  fro*  the  testimony  of  Hermlna  Says*   it  appears   that   the  eontraet 
*hich  describe      the  lot   as  the  northwest  corner  if  L-sthrop  aad 
Berkshire,  «sb  brought    to  her  by  A€«  iv   for  her   sigftatlirf  tad   that 
after  eh*   ilfjSts1    it   it  sua  taken  to  the  appellant   for  h#i    signature* 
The  appellant   signed  and  ac<  eptcc    the  contract  procured  by   '-ddte 
p&4  closed  11m  transaction  pursuant  to  thv  t   contract,  accepting 
the  cash  paid  and   the  note     and    tru^t  fleet!   for   the  bal&ncs.     "he 
thus  ratified   the  contract,   scopting  the  representation  therein 
stated   skat   list  lot  was  a  corner  lot.     It  wes&i  be  inequitable  to 
permit  ths  appellant  to   satisfy  so  much  »f  the  centrist  a*  was 
favorable   to  her   interest  sad   to  repudiate   th  t  rshioh  mil  unfavorable* 
(Casters*  r.  Qaltwed,  39  in.  $3.) 

It   is  also  elateed   that   the  allegations  of  the  arose* 
bill  and   the  decree  die:   not    -..-errcspoBd.     The  allagetion  of  the 
cross-bill  is  that  appellant  at  and  prior  to  thp  tigre  that  Hernina 
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Eundstehe  tttt«retf  into  the  contract  represented  tfe&l  said  real 
estate  «•?  «  -03C1   v-oultf  be  a  corner  lot.     The  decree  finds  that  the 
representation  Bat  taadt-  by   Mb  ie,   M  kite  r,jpent  of  appellant.     It 
is,  of  course,  eleEentnry  that  all eg* t lone,  proofs  and   the  decree 
Mttftt  corrfcspond.     The  grist  of  the  charge  in  the  instant  ease  ms 
the   false  representation  that   th<*   lot     Wtti  tt  corner  lot.     I» 
ypllentreldcr  v.  YoIlTO^ei^rr,   216   til.  107,    ths?  charge  nag   that 
trie  fraud  was  cosi»ltted   in  the  attorney'?  office-     The  decree   found 
sppellsnt  used  undue  Influence.   thr*.t  the   con  ®  id  6  rut  ion  for  the  deed 
neo  inadequate  «*»d   ineufr latest ,  and   that  *  i  n»t«tr«  &m  obtained 

by  fraudulent  NttJUp*     it  we  a   drained  this  «s  a  variance.     The 
court,  p.  201*     "   e  do  not  see  hois?  it   mm  amke  any  difference  >shere 
the  fraud  w*a  practiced   if  the  deed  was  obtained  by  f  "ru«J#  as  alleged 
in  the  bill.       There   is  no   substantial  variance  between  the  allegation 
of  s»he  bill  nnd  the  decree** 

■'xi*  pel  lent  also   contends  that   the  decree  should  be  reversed 
boc&use  Eeriaina  ^undacho  made  a  personal   Investigation  before  she 
purchaoed   the  lot.       The  evidence  disclosed   that  Horaina  Bund echo 
did  not,  at   the  time  ©he  purchased  the  lot,  wake  any  investigation 
to  ascertain  the   truth  or   falsity  of   the   statement  made  by  kddie 
and   in  the   can  try  ct   tint  ?>he  let  was  a  corner  lot*      :he  relied  upon 
the  assertion*,  that  it  vas  a  corner  lot  and  w»«  not  require 6  to  stake 
any  personal   inv?s\  lotion*      (^ndaley  v.  Johns «  l&O  111.  431  j     Thorn 
v.     Prentiss,  S3  id.  9t,  101*}        Xt  «&&  not  until  iathrop  avenue  was 
paved   in  the  summer  of  1927  thftt  she  discovered    the  lot  was  not  a 
corner  lot* 

We  have  considered   the  -arguments  of  counsel  for  appellant 
that   the  acceptance   of   the  Bautaan  deed  by  the  Village  of  Biver 
Forest  vested   the  title  in  the  village   for  street  purposes  and    that 
cities  have   the  power  Mtti   r'u^ht   to  vacate  or  abandon  streets,  but 
find  therein  no  grounds  for   a  reversal  of  the  decree* 
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It  in  tiam33^  wte%98&*&  feli&l  u*.  s#g>*ll#  .    Uty 

of  jfaMfcjj,*  '     3Km  painu   ia  8«t  ktB&lBile*  •     vr«  ytut««5,  17ca&an& 

.Bund  echo  learned   the  real  £fe«fcg   ia  .■.<■   of  !$$?»  Mril    lb»vre» 

rftar  tt  BaS      w.  •-.■,   .)/    &  U4aa«i  ...■r:-r.,l.nt©»  am* 

offered   to  rescind   fch«   oontruct  :,.n<'   *4ctt*tr«?   sho  lot   to  «pp«ll£t«t* 
?,tus  could »  l&i»t««d  of  rewind  it^  the-  eoBtttMi*  $!&$$  by  the  bargain 
ift#Y  clyf  #l»*d<r*red  thnfc  h«r  lot  was  not  &  corner  lot  aisd  recover 
d«sus£»i2   ttwrrtftjp  #1   recoup  ia  fiauarsgeK   If  au#d   b/   the   sender.   (All.^fi 
v«  Keen,  Ml    til.  436.)     iior^yer,   the  party  guilt/  of  fr^riuloat 
conduct  trill  not  be  9&rait*<      |j        W«rt  of  equity  to  sexicfit  by 
it.     {ziQphmn  t»  :-lsy.k>  SOS   III.  40a,  413 1     p^eng  v.  ilnton,  3&ttfttj 

gftti    111.         p.    5§5,    CQ2.)  BS«r*|    tht     £»«««*    of    fcJtyMfcllWKt 

did  not  ch-r^e   «$pftll.#fs  »tth  Igghe^.        Stat   «#f»»8*  warn  net 
raised   before  th«?  chancellor.       Tt   cannot  oo  **i**d   for   th*  ftjfrt 
time  in  this  court. 

kt%*t  occsi<»'-.-r  in::  tlm  «iir*  record  ws  are  of  th«  opinion 
that   the  <##**•  of   the    ''uj^rlor  I    sfetwll  fee    ifflawtd   and   it 
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This   is  »«  action  of  forcible  detainer   brnu^ht  fey 
plaintiff,  Portia  8.  lee,    against   ins  daf  •andwnte,  R«»«»t    I, 
and  lii©  Due©   Cor;,- oration  of  whioago,   i'V.    fc&«   rwsvgrv  of  a  vacant 
lot.      fiat  oo^pialiit  «ii&rti«*4   uh*i   t.:f  defend  ««*a  ui-.  law  fall  y  *?it'&» 
held  possession  of  sane  frs*»     plaintiff.      A  taring  w»a  ka£  before 
the   court  without  a  Jury,   rea&lfelng  in  a  fiftdittfi  of  **ot  guilty 
and   jud^ent   for   eoate   a?;:*iaat   §&X«iBti  ff ,   and  from   this  .ju-is^nt 
the  olaintl ff  a$$e$l«d    to    Ihla  eoart. 

The  controlling  &>»,terial   f&eta  MNl(    that  the  land  in- 
volved  in    the   instant   oaae  is  *  vausait  lot  I4£    feet  by  48s-  f«-®t, 
known  »a  242B  South  fftfjc   aveaaa,   Chicks.      E2u  Am#tt*t   S»f .   19  3$, 
ol&intl   f  a*d   tae  deiVrHUjit  Mfowrti    ■.   $&$«  executed  a  written 
lsaae  thereby  plaintiff  d«--iaed   said  1st  to   $a$4   fg»   the   term 
Muaamnillig  October  1,  IfiH  ,   aad   nadiag  September  30,  l#3u,   at  a 
rental  of  11*00  for  Uv.  -  t*r   ,  &1«  its  »#ra&«a.     At  the  £at*  of 

the  execution  of   fctftia  i«**se  Sagi  and    £h*  Pue©  Corporal  ion  were 
alre&dy  in  aaatasftiaa  of  DM  ©rants**  ana1**  a  previous  Ie«,ae  aaa* 
oy  Plaintiff   %  -i-   Mtt  S**cpi  *•    -nepa&rd,   w:;o   !»»«.   jH,«»id«Bt  of  'me 
Due©   Cor -oration   of  Chicago,    for    fch*   period    from  October  1,   II 
to  Baytaafray  SQ«  ltse«      !***«  feiae  prior  to  ;>«*pt#i.2*bar  11,  19  W,   sn^ 
prior  to  tli®  expiration  of  tit*  l*a**  of  Etotaaa*  1,   199Sa   plaintiff 
©ent  &  new  las**   to   &h*$pard  by  sail;   it  w»g   returned  sift?  a  latter 
•itfRad  ay  1*93,  in  ,,.,iC..  **  §aU   -  aa*  du«  to  m*  death  of  ieor^e 


- 


... 

I 

I 

I 


».    Shepp&rd  he  had  taken  the  liberty  of  BJHawglJlg  the.  l*ase  to  ills 
ne&c.      Sheppard  died  June  5,   1929,   an<3  &*&e  succeeded  hi;-.  as  presi- 
dent of  fhe  ihice  Corporation,      {lit  J'  *ct   itaftt  Sage  signed   the  lease 
was   a&tissftiotory   to   plauifcii'f  and    sso   the  matter  rested   until   f»lflp«- 
ary,  &$$$„  when  4ag*  served  ft  noils®  en  plaintiff  reciting  that 
•when  he  (Sage)    entered   ix.to   the  lease  dated  August  86,   1929,  with 
plaintiff,    it  wai  with   the   and*?  retarding  that  plaintiff  was   tht  le- 
gal owner  of  the  lot;    (fettl  on  January  a,  1930,   Qeor&e  a1,    .'larding 
had  aerred  notice  on  Saga  that  he  (Harding)   was   the  legal   and  law- 
ful owner  ©f   the  pres-ises  audi   entitled   to   ljsusiedi&te  possession; 
that  the  relationship  of  landlord  and  tenant  b&d  never  been  90m 
tabliehed  between  Harding  and  Sage;    that  Bftgt  had  in   investigation 
found   that  Warding  waa   the  lawful  owner  ef   the  premises   arid  was 
entitled  to  possession;    that   .Sage  desiring   to  regain  in   possession 
and  to   avoid  being  ousted  by  Harding  did  acknowledge  iiPiX'ilng  as 
hie  lan^ior?!   Mi   that   Sage  has   attorned   to   Kardiftg  as  hi*  tsnant 
and  that  Sage  considered  plaintiff  *s  laaae  to  Sage  null   f*nd  void. 
Plaintiff  took  no  actinn  on  receiving   this  notice,    the  rent  under 
her  lease  hawing  been  paid  to  Septe&ber  Si),  19  do.     <->«  October  8, 
1930,   after  the  expiration  erf  her  lease,   &l&lft%tff  fcxcught  the  in- 
stant action  fnr  forcible  detainer. 

it  is   eon  ceded    6iM*t   at   the   MttS  of  the  ocean  en  eeaent  ef 
the   forcible  detainer  suit   defer  .-ante  were  in  aosseefiisn.     vn     the 
trial,   ov?r   objections   of   plaintiff  fc   oounsal,    a  lease  dated  and 
executed  MtJMds  W,   1928,  between    »*orge  "*,    Sheppard,    then  prasl- 
dent  of    ih*   Duco  Qorpor^tion,    Msdl   -Jeorfce  r.    Harding,    for   Ike 
premises  in   question    for   the  lean  fr«a  fcareh  1,   1923,    to   April   SO, 
1939,  «M  rseeiwed  in   evidence. 

In  the  instant  case  the  defendant   Sagfl  hy   the  execution 
of  the  lease   dated  August   29,   19  29,   recognised   the   aiaintiff  as  his 
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landlord  and  at  to  rue*  to  her  by  the  payaent  of  rent.      H«  is,   there- 
fore,   estopped  fro®  denying  her  title  ( Carter  t.  fear snail ,   71?  111. 
609)  ,   and  The  Due©  Corporation  of  Chicago  feeing  la  possession  by 
permission  ©i*   the   lefendant   Saga,    is  also   ©stopped   froc*  denying 
plaintiff's   right    to    -ossesaion.      tflejg.,T.   SttanlJBJfeitt.    77  111, 
5*5;   Qr.thy.eln  v.  Bwrjjf  1*0  ***■    *»»•   107). 

Defendants  concede   the  rule,   but  contend  tirmt   the 
maxia  that  a  tenant  cannot   liepute  the-   title  ©f  nis  landlord  has 
no   appli edition  her©  for   the  reason   tn&t  he  ^ti©  invoices  th©  ad- 
vantage of  an  estoppel  must   clearly  show  that  th®  ground  of  es- 
toppel was  sot  induces!   by  his  own  &lsrepresentatiotta   fraud  or 
artifice,   defenlunts  arguing  that  the  plaintiff 'a  lease  was  ob- 
tained fey  misrepresentation,   fraud  or  artifice  practiced  by  th© 
plaintiff,   and   cite  jMfd$r»,o.«  ?,.,  a^.i,th.   63  111.   126.      In  the 
ftjjjgm  ease,   suprj.    the  court  die!  hold  t&nt  the  tenant  aay  shov? 
in  defense  that  his  at to  rawest  had  been  procured  by  a  false  cI&Ik 
of  title,   but   also  held   that  the  burden  of  proof  was  on  the   t 
In   the  instant   case  there  was  no   evidence  of  tfjierepreaentation, 
fraud   or  art if toe. 

It    is   also    contend «d    th«   relationship  of  landlord    mi 
tenant  between   elaintifJ    nag   defendants  was  naver  ereated,   defend- 
ants arguing   %n&t   they  did  not  obtain  .possession  of  the  premises  ©5 
reason  of  plaintiff's  lease.      Tui®  position  is  untenable.      Shot 
defendant  Sage  executed  the  l08A#,   paid  his  rent  and  was  in 
possesion   mi   failed   to  surrender  possession  whert   the  lease  ex- 
pired  is  undisputed.      It   is   an   undeniable  proposition,    that  -where 
a  party  in  possession  of  premises  accepts  a  lease  and  occupies 
under  it,  he  la  estopped  to  deny  hie  landlord's  title.     B&  dispute 
as   to   the  title  will   fee  tolerated,  until   the  parties   are  placed  in 
their  origin*!  positions.      ( ftagtoar  v ..  agar atoal^, .   72  111.   606,   fell.} 
£or   does  It  r„aite   any   difference  that   the   tenant  was   in  possession 
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at  th«   tiate  the  l«aa©  was  executed,   m4  did  not  then  actually  move 
out   and  fiV4   possession   to    the  landlord;    i'or  th«*  legal   effect  of 
joining  in  and   accenting  the  lease  is  the   saiae  as  Iff   that  .bunt  boon 
dene.      (Oythwffifl  y.   Pay  is.   140  III.  Apa.   107,  111,}     It  s*.akes  no 
differetaee  that   the  party  isay  have  been  in  possession  Ml  a  tenant 
of  th«  fornix  landlord  -  fee  is  precluded   from  denying  $&•  title  of 
either.     (  gjg|fil£,  ,T»  fear  aa  all .  £&£!&•)      S&*  #«f«»d«ftt  &MP*  **w  fit 
to  aeauaie.  by  the   execution   and  delivery  of  t&s  l«aae,   the  relation- 
ship of  tenant  to  plaintiff.      »5@  carrot  b#  heard,   in   2*  orooeedin^  at 

by 
law,   to  deny  the  relationship  ereated  by  the  lease,   ant  lissome  set 

of  th«  parties  or  by  srpar&tlts   of  law,   a  new  and   -Uff<?tr*nt   relation- 
whip  ia  areata.      U-.e^I  vf  J&gfeJiajMU   *&®  t&£*   &&&*   i37»   139.)     After 

accepting  the  lease,   and   thereby  solemnly  ad&.l  tti»u   the   title  it 
ie  too  late  to  deny  it.     (Bajpjbar^y..,  _~:on.ea. % gg$ .  S  bcaas.    51,   34.) 

It   ie   finally  urged  by   del" en  ^ante  that   the  jud$sent 
should  be  affirmed  because  plaintiff  has  failed  to  prwv*  ah*?  was  «n- 
titled  to  possession.      She**  ia  n©  »eytt  in   tnia  contention.      Plain- 
tiff's  elai®  to   the  possession  of  tfee  preasisas  was  baaed  u->©n   the 
Fourth  clause  of  Section  1  of  the     forcible  .Entry  «n#  detainer  Aot, 
which  provides  whenever  any  lessee  of   the  lands  or  fc#a*8»e«te,   or  any 
person  holding  under  him,  holds  possession  without  ri*5ht,    ftftar  the 
determination  of"  the  leas®  or  tenancy  by  its  own  limitation,   condi* 
tion  or  ten. a,   or  b.-/  notice  to  quit,  or  ©tasrwise,   the  landlord  K-ay 
oorawenct  forcible  detainer  proceedings.      It  ia  undisputed   that   the 
laase  was   executed.,    that   it  had  expired,    that  defendants*  were  in 

possession   at   th«  &&te  of  the  filing  of  the  tpj^elaint  and   that   they 
hay©  failed   to   aurrsnSer  possession. 

Wo  asuat,   la  the  face  of    this  record,    r?v*»rse  the  Judgment 

appealed  fron.  and  ssaiea?  a  jujy$.e-nt  In  this  court   finding  defendants 
guilty  of  unlawfully  withholding  possession  of  the  premises  describee! 
In  the  coan^aint. 

Ha-vsfts&p  mtu  ft  n  mu$  of  jact. 

Gridley,  9,    J.,    m&  Seanlan ,   J,,    concur. 
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tfa  find   as   a  f;».Gt   in   tliie    £•••   &ef«s&M»fct   did 
unlawfully  withhold   po&sestsior.   of   the  pr«a.i»p*  in   question 
from  plaintiff  and    that  the  right  to  pn««»»aio&  i»  in   the 
plaintiff. 
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MR.   JOSTX0E   K'-.tjr-r    I    XIV      .;';.  f||  OPHIOI  0?  THK   COffRT. 


Al.   rirnon,   plaintiff,   sued  Fred  M.  Johns,  defendant. 
In  a  fourth  cla»&  tort  action,     the   case  area  tried  lay   the  oourt 
and   there  4ts*  s   fine  ins   tn  favor  of  the  plaintiff  and   against 
the  defendant   in  clw   sum  of  ~  -399. 54.       Jucusment  *ae  rnadered  on 
the  finding  and   the  d«fenCo»t  appealed. 

The  pielntiff  sued    to  rseover  for  damage**  to  hia 
automobile    through  the  dieted  negligence'   of  the  de£«B$aitt  and 
Ollle  Paytes,  *>ho  was  rIs©  made  a  defendant  hut  wan  sever  eervsd 
with  proceed     nd   Che  cause  as  against  him  *r«e  dismissed  on  plain- 
tiff *  motion.        In  plaintiff  &  statement  of   claim   it   is  alleged 
tn  substance  that  hie  claim  is  igatMil  fWM    S*  Johns  and  '■■Hie 
Paytes  for  dw&age®  euatalned   to  hia  automobile  on  January  3;.-,  1927, 
at  or  nenr  the  intersection  of     shlind  avenus?  and  Harrison  street, 
Chacago,  Illinois?   that   plaJJitiff  ¥;hile  in  the  exercise  of  due  care 
and  caution  for  hi«t  pHU  safety  awd    the   sat ety  of  hia  property  and 
while  ao  driving  hie   eetd  automobile  in  a  southerly  direction  on 

ehlaad   avenue  s.t   or  near   the   intersection  of   Karzlaon  street,  his 
automobile  aaa  struck  witfl  gr<?.';it  force  and  violence  Oy  an  automobile 
driven  by  tief  caftan*  In  ■  northerly  fiirt  etiea   in  a  carelrse,  negligent 
and   incompetent  manner,   and  plaintiff  e  automobile  vae  further  struck 
with  great   force  «ne  "etolenee  fey  •  c-rtaln  other  automobile  which  was 
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beln;  driven  by  the  codefend^&at  alon&  and  upon  Harrison  street 
la  a  westerly  direction,   in  a.  eareleesa  negligent   rnc   incompetent 
Banner  and  by  reason  oi'   the  negligence  of  the  defendants  plain- 
tiff's car  w&*  greatly  denaged*  etc.       la  defendant's  af fic&vit 
of  merits   it    is  alleged    inter  alia  that  »Xi  Intlff  did  not   suffer 
d  ana  get*  dus    to  any  csirel*Bjs»ess  or  negligence  on   the  part  of  the 
defendant  and   alleged   the  fact  ihst  if  the  plaintiff  sustained 
danuges  it  «as  solely  throu-h  the  negligence   of   villi®  P«ytes  who 
was  traveling  in  a  northerly  dlrtc-tioa  »4   the   tiae  and  place. 
As  grounds  Tor  reversal  defendant   contends  that   the 
proofs  show  tfeat  defendant  vas  not   | uilty  oi   &n?  negligence. 
the  e&use  was  triad  more  th<sn  four  years  softer  the 
accident.     It  appears  fro®  the   evidence   that   the  accident  occurred 
vj-.nu&ry  3<j#   192"? »   at     shl&nd   avenue  and   Harrison  street.       shland 
avenue  runs  north  and   south  and   is   SO  to  ICO  feet  wide}     Harrison 
street  run»  anal  and  vest»  hag  street  car  tracks   in  the   central 
part  of  the   street  and   is  nbottt   50  feet  wide.       Sag end.  ant' a  sutoasoblle 
wse  being  driven  by  hie  chauffeur   south  on    " s bland  avenue,  en  the 
west   sloe  of   the   gtreet  but  ne&r  the  center  line}  a  fe«  feet  back 
of  defendant's  auioatobile*  a   short  distance   to  the  ri«;ht,  plaintiff 
aae  driving  hie  automobile t  alsd  to  the  antttnj     t.ie  traffic  going 
eouth  wae  heavy}   as  thfcse  autoaebilee  ®.|>p  reached  Harrison  street  the 
stop  and  go  lights  showed  green*  giving  thea>  and  also  those  traveling 
north  the   right  to  proceed.     An  autonobile  &  riven  by  Ollie  ?aytes 
*as  proceeding  north  on    ahlaad    -venue   toward  aferrigai  street* 
traveling  About  midday  between  the  enter  of   the  street  and  the 
eaet  curb  of     ehland  avenue*  at  about   iiS  miles  as  hour}  as  defend- 
ant* s  ftutoaoblle  cane  into  tna   intersection  is   turned    s:li?hsly  toward 
the  ©est,  tne  front  wheels  being  between  the  rails  of  the  eastbound 
tracks  on  Harrison  street i  r&ytes  did  not  continue  north*  hut  turned 
sharply  before   rr:  ivin-   at  the   ess t bound  ear   traeks»   to  the  west* 
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tr&ain^  the   right   front  fender  of  defendant**  automobile*  and 

on 
raa     head/into  the  left  or  enat  aide  of  plaintiff*  automobile* 

which  had  by  UttA   tiae  passed  defendant's  automobile  on  ito  right. 

fief end ant *a  automobile  &*  no   fcla*  came   in  contact  vita  plaintiff *• 

automobile.      i'lalntlff  had  not   seen  ths*  ;-'ayte»  autojsobil*  until 

after  It  grased  defendant's  automobile*     ..hen  Pay tea  autaao&iit 
oaae  to  a  atop  It  vne  facing  slightly  soutttweet*   the  ?***  %-heel 
a trad  cling  the   ?ouifc  rail  of   the  e&stbouad  ear  tracks  &nd   the  front 
wheels  of  defendant* e  automobile  wore  between  the  rails  of   the 
enatbound   tracks.     ?he   tx  ly  conflict   Is  as  to  <?-'Jr-t  defendant's 
automobile  vas  doing  just  prior  to  the  time  of   the  collision 
between  plaintiff's  one!  Pay-tea  automobile.     Plaintiff  and  his  wit- 
ness testified    that  at   the   time  def ead&a&'s  automobile  *n«  turning 
east  on  RftvriSM  street  the   r*yt««  automobile   « ^ &   turning  west, 
both  these  care  being   in  action;     <m  th*  other  hand,  defendant's 
chauffeur  testified   that  he   stgppe^   the  automobile  about   the  center 
of  the  street  or  &  little  to  the   right  of  it,  and   sx  taut  moment 
the  Pnytea  ear  touched  his  right  front  fender. 

The  cefendaat  cannot  be  a«l«s   responsible  for  plaintiff** 
damages  merely  he>e**uae  his  automobile  vas  d&maged.     Before  plaintiff 
can  recover  againat  defendant  he  maat  affirmatively  prove  that  defend- 
ant omit tee    to  do  toaa* thin-,     hich  a  reasonable  nan,  guided  by  those 
ordinary  circumstances  which  Ofdinarlly  regulate  hu&an  affairs*  would 
do,  or   th  t  ha  did   ©ornithine  *hieh  a  prudent  and  ra^aonanie  man  WMtiLi 
not  do,  <s*hich  proximately  <••  on  tr  United  to  the  collision. 

After  a  careful  examination  of   the  svldeisfta  v®  ere  compelled 
to  hold   thKt  there  1*  no  wimflgMM  of  c<.ay  negligence  on  the  part  of 
defendant's  chauffeur* 

.-  ccorfSingI/  the  Judgment  «iii  be  reverse   with  finding 
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ft  find   «t  b  a  fact   in   Kbit  esse  that  the  defend  oat 
wr.s  not    guilty  of   '■ny  negligent  *ct. 
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AaEJt   &HA*£R,  / 

ftp  ..t^llf*©, 

}     &s  aeis  uxftcux  court 
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v  a .  }  I 


JULIA  illiiO,    ISO.  4   a  Corporation,  ) 

and  CAREERS,    I&g. ,   &  CorQor*;iofi ,        j 

Appellants.  ) 


MR.    JUSTICS  I     TXIVSRlgO  TMS  OPISIC*  OS   THb    0 

Ann©  iirafter   sued  Julia  ning.    Inc.,   a   co   poratic-n,    and 
Ce-rder's,   Inc.,    a  corporation ,    to  recover  damages  l'or  personal   in- 
juries  sustained  by  h«r.      In   a  triai    before  a  jury   %&«r«     as  a   ver- 
dict and  Juftjpaat    against  the  defendants  lor  iiagoo,    and  they  nave 
appealed  to   this  court. 

The  declaration  consisted  si    three  counts.      The  first 
alleged   that   "«  8MWIW   £2,    1989,    the   defendant   Julia  Kiffig,    Inc., 
maintained,   operated  and  controlled  certain  premises  as  &  restau- 
rant on  Dearborn  street,   &®&r  Washington   street,  Chicago,   ill  Lois, 
and   subsequently  changed  its  corporate  wmt<  to  Carder's,   Inc.;    that 
said  Carder's,   Inc.,   anewnad   all    the  obligations  of  said   Julia  .-ing, 
Inc.   including   the   olaim  of   the  plaintiff;    that  it  *as   the   duty  of 
the  defendants  and   each  o£  thsm  to   eo  manage   and  operate  said  res- 
taurant as  not  to  injure   uvoae  who  n»#jht  beeofc*e  patrons  of  the  de- 
fendants;   that  while   plaintiff  was  about   to   *?cter   the  premises  of 
the  defendants,   with  »  rltm  of  becoming  a  patron  of  the  Ae>    . 
using  all    i»«   ear**  for  her  own  safety,    the  defendants,   disregarding 
their  duty,   negligently,    carelessly    Mrs   improperly  maintained   a&4 
operated    the   entrant!   to    said   restaurant   so   that  by   and   through   the 
negligence  and  improper  conduct   of   the  defendants,    plaintiff  waa 
caused  to   and    lid    trip,    stumble   and  fall,    and  was   severely   injure;!. 
The   second    count  is  like    the   first   except    that   it   did  not   allege 
that   the   defendant   Julia  hing,   inc.,   had   changed   ite   corporate  name 
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to  Carder's,   inc.,    bb4  that  warder's,   inc. ,  assumed  all   the  obliga- 
tions of  Julia  &ing,  Inc.,   fettl  it  al*eg*d  that  the  defendants  were 
Jointly  operating  the  restaurant  In  question,      'ihe   third  count  *M 
withdrawn.      Ihe  dolfE.1s.oito  severally  pleaded.  th«  ge&eral   issue     and 
that   they  did  not   own,    09 orate  or    ©onircl   the  praises  Is   question. 

The  r«e«rd  discloses  that  on  December  22,  l»£Q,  the  lay 
on  which  the  accident  occurred,    the  do/OBda&t,   Julia  King,,  Ins.,   waa 
operating  the  restaurant   la  tttftvtiea  at  118  horth  Dearborn   street, 
Chicago,    and    Uimt   it   sJlso   operated   other  restaurants   and   a  candy 

factory.     Cn   January  17,   1930,   a  certificate  of  incorporation  was 

the 
issued  by   the  Secretary   p£/Hata  of  Illinois  to    the   defendant 

Carder's, Inc.      on  -'Veruary  10,  19''>C„   the  defendant   carder's,    Inc., 

purchased  of  Julia  King,   Inc.,  all  of  its  rvstanra&t  tt^aipsent  and 

leases,  but  not  the  candy  factory,   s*nd  commenced   the  Operation  of 

the  restaurant  at  118  I*orta  dearborn   street.      The  Carder's,    inc., 

was  a  separate  and  distinct  corporation  and  not  a  nm  nw»?  for   Julia 

£4ng,   Inc.      There  w^s  no   evidence   tending  to  prove  that  Julia     ing, 

Inc.,  had   changed  its  corporate  nsme   mi    that  Carder's,    Inc.,   had 

assumed  all   the  obligations  of  Julia  Eing,   Inc. 

Various  points  are  hers  urged  by  sous s el  for  defendant* 
as  grounds  for  a  reversal  of  the  judgment.  Xt  'Will  not  ««  necessary 
to   discuss   all   of  them. 

One  of  the  points  raised  is,   that  plaintiff  has  failed 
to  prove  the   first   count  of  her  declaration.     It  will  be  observed 
that   this   count   charges   that   the  defendant   .^ulia  King,    Inc.,   operated 
maintained   and   controlled   the  restaurant   in   Question;    that   subse- 
quently it   changed   its  name  to   Carder's,   Inc.,   and   that  Carder's, 
Inc.,    assumed  all   of   its  obligations.      These  ware  material   averments. 
There  was  no   evidence   that   its*  name  was    changed   to   Carder  ,strInc.  ,   or 
that  Carder's,   Inc.,   assumed  all  of  its  obligations.      On   the  eon- 
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trary,    the   evidence  was   elMMT  that  Carder's,    Inc.,  was  &  separate 
and   distinct   corporation  or&ani&ad  alssost  a  jaonth  after  the  date  of 
the  alleged  acot^t,    mi   that   it   slid  not  acquire  the  reataurant 

until   February  10,   1930.      It   is   an   elementary   and   familiar  legal 
principle   that   the   evidence  must    support   the  material   aver-.ents  el' 
the  plaintiff's  pleading,   toy  whatever  legal    term  it  »ay  toe  desig- 
nated or  known;    in  other  words,    Urnt  the  prgfeatS  Sk  §y&$8&$ft  ^w»t 
toe  in  unieon,   the  former  supporting   the  latter.      It   is  a  general 
rule  of  evidence  that  the  things  alleged   and  proved  mtttt  correspond; 
that  ia,    the  proof  must  at  least  be   suf t i ciently  extensive  to  cover 
all  the  material  allegations  of  U&e  party.      tSaaaataw  v.  gajaaan 
lighterage  ^Ug,. ,   16?  111.   136;  l^fllJLs  .viif„.&ran;t  Trunk,  7/eatarri  J^fc _  Co.  , 
320  111.   App.   449.)      A  plaintiff   cannet  recover  exeeot  toy  proof  of 
the   ease   stated   in  h*»r   declaration.      (jgggJLJSLi  .Ci.t;r  of  Chicago  t   111 
111.   406;   Wabash  ft?.   Co.   v.   MlUn^a.    "12  111.    37.)      it  win  also  toe 
noted   this  csunt   did  not   allege  that  there  were  two   corporations, 
jointly  liable,  tout  averred   solely  thai   there  waft  only  one  corpora- 
tion  which,    sftrr  the  alleged  injury,   &mang«4  its  name.      Share,  is 
no   evidence   in   the   record  tending  to  prove   that   Julia  King,   Inc., 
had  cnanged  its   corporate  mmm  to  Carder's,   Inc.,   and  had  assumed.  alB 
of  the  obligations  of  Julia  ..ing,   Inc. 

It   ia  next  contended  by  defer. -hurts'   counsel   that   there 
is  no  evidence  in  the  record  w-,ieh  can  hold  both  defendants  under 
the  second  count.      Hals  count  alls^*?d   l&at  the  defendants  were 
Jointly  operating   the  restaurant   Lu   $tta*ti«a.      Taking  all    the 
evidence   together,    and   aft   r   considering  it  with  great  care,  we 
are  impelled  to  the  conclusion   that  the  verdict  ass   to   the  operation 
of   the  restaurant  by  the   defendant   Carder's,   Inc.,  was  manifestly 
against    the  *eig:»t  of   the-  evidence,      'the  Jtt&gaa&t  against  the  de- 
fendants is  a  Joint  one.      A  $w$@aa&%  In   sn  action  in   trespass  is  a 
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unit   as   to   all   a«f eudonts   fcg&last   tfeffn   it    in  rau<t«re<!t    and   if  it 
must  tot  ravsrsed   fox  arror  as  against  one,    it  must  to«  reversed  as 
to   all.      (South,  am  ^1.    ^.   3.    Go.    v.    HwTto.    SI 4  111.    463,    469; 
MflSSH-li.  jSSk&S .    ;*87  111.    A?  p.    42,   44;    Pav  lae  y  .„  Ill  lot) ,1s  I  gl  e.pn.qns 
QonatruGtioa.  Co. .   159   III,    4f»p.    6©©,    wM   casas   cited;  Llva&  vt 
Chi  cage  A  aria  u.   ,-;,  .Cq. .   2$y  ill.   313,   326.) 

Tha  JudgMttat   of  Um  Circait  court   ie  reversed   BON!   tba 
causs  reraaftftod. 


<?ri-*Uey,  ?.    J,,   sad   Stawtlma,   ?• ,    concur. 
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C&UO£$  JT.   KB&tUSZ,  Inc., 
a   eorpor    tion, 
(Plaintiff), 

ppeilee. 


J&AIXS.X.  P.  nuB&iit 
(lj*fendant), 

Vppcllattt. 
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he.  jUKiia-  kshsir  .  •  uv . .  .   fas  ofisstioji  of  thl  count. 


This   is  an  action  of  rtpl«*in  brought  in  the  municipal 
Court  of  £»hie»ijo  by  plaintiff,  Charles  7*  ie&pcey,  Inc.,  a  cor- 
poration,  ag&inet  the  i«ftstjtnt«  »sni<?l  >'.  franklin,   for  the 
recovery  of  an  automobile*  valued  at  #272.       The  eausse  nu   tried 
by  the  court     ii.hout  a  „iury.     Finding  right  to  possession  in 
plaintiff.       Judgment  on  the  finding.     To  reverse  this  jut-gaent 
defendant  appealed* 

The  affidavit  for  replevin  filed  March  14,  1931,  alleges 
that  plfein!.i>  f  is  lawfully  entitled  to  the  possesion  of  one  Ford 
automobile  roadster,  motor  Ho.  S2143S3,  of  the  value  of  >;  i72,  and 
that  on  Jferch  1,  1931,  n*f*ndant  *.ront;fully  took  and  v;ro»jf  fully 
detaiaeu   kaU  goode  and  chattel*  from  plaintiff.       Btt«K  the  rules 
of  the  Municipal  Court  the  defendant  was  not  require*-'   to   file  any 
pie  cingr  «nd  he  only  entered  his  appearance. 

The   error  assigned  is  that  the   finding  and  Judgment  of 
the  Municipal  Court  were  contrary  to  the  Ian  me   the   evidence. 

The  undisputed   controlling  fact©  are  that  on  kay  13,  1930, 
tht  defendant  purchased  an  automobile  from  plaintiff  which  was  sub- 
sequently stolen.        ?h*  insurance  company  iruurinj   the  automobile 
against   theft   settled   with  defeadaat  ior  |5SG  and  mailed  a  check  for 
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thftt  HWH    to  the  Universal  Credit  Company.       The  Universal  Credit 
Company  retainer   3.108  due   it   from  e?<ff  end  «.nt .  leaving  a  WlfffiTt  ef 
1272  to  oe  paid   to  defendant,       the  defendant  on  December  3,  1030, 
purchased  from  plaintiff   U&§  automobile  roadster   Us  question  in  the 
instant   fast   fa*  $3?&.        M.  the  time  defendant  purchased  this  automobile 
he  informed  Clyde   'bitruui.   secretary  of  plaintiff  corporation,  who 
negotiated  the   sale,   that  he  had  1272  coming  froia  the  Universal  Credit 
Compcmy  j       hi  titan  called    the   valve  real  Creel t  Company  sad  was  informed 
by   '•• .  L.  korrisaey,   credit  man  for  the  3hivere&l  Credit  Company,  that 
it  ssa  a  fact  that  defendant  bad    the  4272  comings  defendant    thereupon 
paid  plaintiff  £103  and   executed  a  note  for   *272  containing  ■  condi- 
tional aalee  agreement,  being  Ian  balanee  of   the  purchase  price  of  the 
automobile  roadster}     hitman  directed  lorria&ey  to  be  sure  to  see  the 
check  went   to  F.   I .  hack  Motor  Company.       The  Bote  for  $878  containing 
the  conditional  ea&aa  a|  re femes 1   &a  -sell  an   the  agreement  w«e  recorded 
la  the  office  of   the  Be ©are or  of  i-eeda  of  Cook  bounty*   Illinois,  and 
oa  the  m&rgia  of   the  note  appear*  a  notation  that   the   instrument,  after 
recording*  MM   la  be  mailed    la  r.    !  «  Mack  Motor  Company,  2S©3    /eat 
Madison  street.       On  pa cember  1"?,  1&30,   the  'Universal  Credit  Company 
dre«  a.  check  on  the  Continental   Illinois  Bank  «  trust  Company  for  &872# 
payable  to  defendant  and  ?*   "- •  M»ck  Sefcer  Company*  2300  I  eat  Madison 
straet.  «hich  ie  »l«c  the  adasaa*  ©f  the  plaintiff,  and  mailed   it  te 
?•  P$  ilack  Motor     oapany,  who  received  &nd  cashed   itj  the  ©heck  sas 
eaelc&ed   in  a  letter  addressee   to  Fe   fi  M'ack  &©tor  Company,  as 
follows  s 

**.ee*aaer  l€-»  1930. 
F»    '■.  Kssck  Motor  Company, 
2300     est  Acadia  on  street* 
Chic^.o,  Illinois* 


I»  Wi  Contract   "(6274d-104»5 
i  anisl  P'#   *ranklln 


'Jentiemen* 


«*  arc  attaching  oar  check  in  the  amount  of  #272.00  made 
payable  to  the  purchaser  and  yourselves* 
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Mr.  Whitman.  eil  Ch&»*  J»  .tteapaoy,   Ine.#  called   the  writer 
and  requested   fe&ftt  he  be  notified  vfewn  this  cheek  was  seat 
out. 

Very  truly  yours, 

If    )     1   .;?«&!*  ■• 


Tim  Municipal  Court  **i  la  error  when  it  ©Bter«?<?  the 
Judgaeat  finding  ia  favor  of  the  plaintiff,  the  ea.it  was  oased  oa 
a  supposed  lien  given  to  tat  plaintiff  ay  defendant**  note,  con- 
taining a  coneiitloail  nsJLaa  agreement.  To  aolat^la  replevin  the 
plaintiff  must  either  0®  the  onmst  or  the  person  entitled  5;©  the 
possesion  of  the  property  replevied,  (San  la.  t»  Fir  at  Bat tonal 
Bank,  100  in.   App.  81S     af rimed   I    i   111.  416.) 

It  is  apparent  from  t&is  record   thus.   1*4  only  ground   for 
i e ruing  the  replevin  writ  WMi  thf.t  plaintiff  olmiawd  the  note  for 
$8728  containing  the  conditional  galas  90fmmm%$  had  not  he«  paid. 
the  defendant   conclusively  prove/;    felt*  I   the  F*  "•  •  Jfc&ek  Botox   '-■aotpany 
was  authorised  to  r«e«ive  the  $278  due  defendant   ftm  the  Universal 
Credit   C©mp«my  and   that  the  Universal  Oreeit   Company  did  jaail  to  and 
that   ihs  T»  *«  Ifock  Motor  Company  did  r<oeive  ?*nd  cash  the  ©heck. 
The  note  ha£ »   therefor*,  been  paid  uM   gl&i*tl:f£   failed   to  n»ke  out 
its  case. 

•  e  aust»   In   las  faee  of  this  record,  reverse  the  Jud|<»ent 
appealed   from  aflti  enter  a  Judpaeat   In   this  court  finding  defendant 
not  guilty  of  m-r©«;'"fuli«T  taking  and  fiataining  the  *.utowohile  In  «'iues«» 
tion  and  thnt  a  wirti  of  rctorao.  hafrendo  issue*       Plaintiff  to  pay  all 
costs  In  this  court* 

KEVT  .......         ir..     r^T^iUQ    Qg,    JACT. 

Srldley,  ?•  J.»  and   -..•cnElaa,  !*•«   concur*. 
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9TXUJMQ   Of  FACf  . 

*?e  find  as  a  faet  ia  this  mm  that  plaintiff  «&a 
not  onti&lod  to  the  pHMWS«i4tt  of  fcin  ^or«£  aatanoaile  roa£nter 
Ho.   32I4S&8# 
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A&DBK*  C.  8MB1   and   IDA  K.   DL8B8, 

(Plaintiffs)    Appellant/, 

▼  s. 

OOITXREBTAL  lAtlOStAI-  BASI  AKS 

TKU3T  QOSPiOfTj   a  Corporation,   «t   *1 . , 

BeiVs-.dants. 


TRUST  CCfcPAKY, 

Appellee. 


M  J?  miBR 

')'       GGBRf   OF   CCjOJK"   COUJ/iY. 
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Kit,    JUUTICR  OSMM  DKLlViuui;    2iS  ©FIJIIl  UIJT. 


Plaintiffs  brought   sue  action  in  replevin  against  the 
Continental  national  Bank  and   Trust  CoiEp&ny   and   Continental   Illi- 
nois Sank   said  Trust  Co*ap-iny  to   recover  possession  of  a  trust  deed 
aad   seventeen  promissory  notes  aggregating  #12,500,  whiefe  they 
alleged  ^ere  •jrongftail*   taken  and  wrongfully  detained  by  defend- 
ants.     The   sheriff  was  unable,  to   find,  the  property.      Plaintiffs  * 
declaration  includes  a  count  in   trover.      The  Continental  National 
Bank   and  Trust   Csaspany    Filas"  pleas  of  the  general   issue.      The  Con- 
tinental  Illinois  Bank   and  Irust   Company    i  lied   a  plea  of  not  foUiity 
and  two  sseslal  pleas;   the  oirst  alleged   that  the  trust  deed  mad 
notes  were  t&«  property  of   sail  lasts    -iwi  not  of   the  plaintiffs 

the  second   alleged    that   th«  trust  deed   and  notes  were   the  property 
of  f»    3,   aua.kel,   doing   easiness   as  /.    8«   nunkei   S    g*. ,    and  not  of 
plaintiffs   an-'    that   all   of  eaid  notes  were  Bade  payable  to   bearer 
and  hear  no    endorsement    thereon;    tnat   the   trust   deed   and  notes 
were  pledged,   Iran s-f  erred  and  delivered  to   the  defendant     by  ff,    .... 
hunkel  on  Kay  18,   It 49 ,    as  collateral   to   secure,   in  part,    the  pay- 
ment  of  a  loan  by   defendant   to  F,    g,    WmAA  A  Co.,    in   the  sum  of 
180,000   evidence  by  a  collateral   note,   upon  wnich   there  re&ains 
unpaid  on   February  13,   1936,   $16,g3?*ft$j    that   said   collateral   to 
said   collateral  note  wag  received   by   the  defendant      in   ins    course 
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of  business,    for  a  val*aa*«   oonsi deration  before  maturity,    and   with- 
out notice  whatsoever  of  any   defect,    ii    any,   in   the   title  of   eaid 
F.    $,   kunkel   or    said  F.    a.   Kuakei   1  Co.,    to    said   collateral,   or  any 
part   therec-f,   uai  vtt&Ottt  notice  whatsoever  of  any  rig&t,    alai;;..  or 
interest,   ii'  any,   of  plaintiffs.      Basi&g   the  trial,   on  taction  of 
plaintiffs,    las  suit  was   ditnaiassd   M   to   Continental  national  Baalt 
and   Trust   Cositmny.      i'he  cause  was   tried  bet  ere    Hie   e--mri   without   a 
Jury.      Finding  defendant  not   guilty.      ?ttd@asat   on   the   lifting,      To 
reverse    this  J  advent,    plaintiffs  fcjp&aalstf* 

-Ih«r«   is  no   dispute  as   te    the   facts,      it  asp  ears   that 
plaintiffs  owned   r*ai   estate  in  Chicane,   ekles  was   Sold   sad    .^nveyed 
to  Morris  iUfkin  sad  Philip  filliaen  an  Deee-.ber  1«,   19  &7,   end   took 
busk  a  purcnase  Money  aartgag*  for   vlo.CuO,  saiag  the  trust  deed   »b4 
balance  of    the  cotes    involved    in    the  lastsJtt    case.      >'.    S.    Kunkel 
negotiated   the   sale.      la*  trust,   dead   and  notes  were   dsliv&Fed  to 
S".   8.   f-unkel   on  August  15,   l&2ej,    for  the  purpose  of  having  *.unkel 
collect  tag  zuoney  8«  the  notes   •■•■-■  same  due;   &aakal  Aid  collect 

the  saoney  on   »ou>e  of   she  notes  sad  remitted   to  plaintiffs.      Saga  of 
the  notes  was  cade  payable  to   bearer,   bore  no  endorse^  sat   naatst'dV 
thereon   and  w&s   complete  sad  regular  spaa   its  face,      Sae  notes   ;.nd 
treat   deed  all    provided   that   the  not*a  were  payable   at   nusn   Nakiag 
house  in   the   City  el  Chicago  as   the  l^ai   hulder  of   tile  same  Slight 
fro*  tiee  to    Uir.e  e»s*4at  Hud  la  default  of  such  appointment   t  ban 
the   soae  were  payable   at   the  office  of  konah&n  k  feonahan,    Chicago, 
The  trust   deed   securing    these  notes   *as   te    the  Chicago  title  a 
trust  Ggapaay   as  trustee,     J.   8.  jiunkel  h«.d  teen   engaged  in   the 
general  real    estate  and  insurance  brokerage  busiaese  in  i.ogan  Sgttsjra 
in  Chic***,©   for  twenty- five  years   »nd  owned   the  bull  dint  in   saiga   his 
office  pas  Isoatsd  and   several  otner  nieces  of  property  on  ttllwaafeCS 
avenue,   and   *"»•  a  fce^-ber  of   the  Logan  iiquare  Susiaess  <-en*s  Associstii 
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He  had  been   icing  business  wit,.    the   defendt»nt,    especially  with   it» 
trust  department,  for  aosse  jraajri   prior   to  iay  18,   1Q$® ,   o&rti eularly 
wit'.   a  i*r.    Lohr,    vie*   orefildent   of  defendant;   i-onr  brought    and   in- 
troduced fcunkel    to   John  J.   Ue<Mes,   al»e  *  vice-president  »f  defend- 
ant,   if:   April,    19"    ,   statin,,  h«  had  known  &.unkel   for   years;    Geddes 
h^d  Kunkel  m«»ke  a   I'icincial    atatanest  &e   to  hie   aae#ss   and   11a- 
Ml  it  let,   froif  wfriah  it  apaeaytd    that  fiajUtel  »»»  worth  over  and 
above  hie  liabilitiea  $223,675,      A  lean   of    ;-9,u;o  was?  »&&a   to 
Kunkel   on  kay  9,    &98B,    on  H  ay  18,    lf8ff   Banker   desired   a  l««tt   of 
$20,000.     Me  saw  Qaddta  and  pra&aaad    wh.e  trust  deed    -Mid  «iot#a  in- 
volved  in  the    instant   ease  end  atha*  collateral.      TH«  Ivan  «as  Blade, 
&unkel   signed  a  collateral  note   i'or  w«o,ooo,   reeeived    the  proceed® 
of  th*  loan,   and  delivered   to   Affect  dent   the   trust   deed,  notes, 
»ort*?a^e  policy   and   fire   insurance  oolicy,    <*1bo  other  collateral. 
Oeddet  a:ade  no   inquiries   concern ing  Kunkel   or  the  coll-  lerai  1  tit 
with  Qe-ide*.     ftunkei   did  »et  sent  law   that  plaint!  ff  •  bed   sny  ri   ht, 
title   or  interest   in   tha    trust   deed    aad  notes   tad   defendant  had  no 
knowledge  that  the  rslaintiffe  cl'*i.-------d   t»y  later  tat   la   the  trust  iaal 

snd  notes   until   the   coir; aenati :-«*st   o3    ~£h*   replevin   suit.      Vhera  is  no 
evlder.ee  of   -zay  misconduct  of  &URkel    prior   to    the  transaction  la 
question  or  of   «ry   arofit  accruing  to   defend ent   fror,  its  nartlelpa- 
tion   |a    the  transection.      Plaintiffs    lid  not  know   that   hunkel  had 
pledged   the  notes  until   a  few   days  before  the  imstant   suit  waa 
started. 

£1  sin  tiffs'  position,   as  appears  from   the  afca tetania 
in   the  briefs   tad   in    the  oraj    ar^ujaont,    is   in    substance   that,  de- 
fendant  114  not  exercise  fella  diligence  required  ol   it  under  the 
law  alias   it   acquired   th«  notes  and    trust  deed;    that    it   did  not 
pursue   Hit   aawraa   tuat  an  ordinarily  prudent  business  institution 

should  pursue,    in  a  the?  words,   that   it  was  not  a  balder  in  due 
°ouree. 


,8X 


B*6Jb»« 


i  ■ 


■ 
,0S$ 


a»oi   »4J   to 

J 1  ««$ 


. 


.he  • 


JiitrM  7.   -L-vtrfoter  f    69    i},    S«    110 1    ms   a   case  in  which 
Lar  liner   eou^ht   to  roeovsr  three  bond*,  payable  to  b*?arer,  which 
hsl  beer,   stolen   fro*  hia  ani   sol-t   to  Murray,   who  was  a  broker  fa* 
ga&el    in   tb.e  ftftgeti&tlp&e  ©2F   »ach  b*nd»   in  i*e*y  York,      if  B>&rtt&a*c4 

the;-   Is   th#  trdin&ry   course  of  business   for  a  valuable  considera- 
tion •sitiiout  Jpa,e»wl#4i«  of  nay  defeat  of   title,      in   that  case   the 
court,   quoting  from  a p odjaan  . v„ ._ r.S |j&B8iig »   sl   :j*    ••   343,    a*id,  p&g« 
IQj      "The  piTtf  who  taken   it   I  rei*ft*?iftg  to  a  negotiable  bill  of 
•atch.an.ge)   before  sue  Tor  a  value  ,ue  iteration,  wtttesttt  isnowl- 

•dge  of  any  defect  of  title,    and  ir,  good   faith,  holds,   it  by  a  title 
valid   Against  mil   the  world,      .Suspicion  of  defect  of   title  or  tne 
knowledge  of  circuiaataiiaes  v?ni.:n  -#  ttld   &xeii<*   auefc   aue^ieion  U.   th« 
isind  of  a  pfftt&dtt  ftA8f   or   greas  &agllge%96   on   the  part   of   the  taker, 
at   tai»  time  of  the  transfer,  Kill  not  defeat  hie   Litis.      That  result 
ean  be  produced   only  by  bid   fstith  88  his  peseta      The  burd<&.»   of  |>r.  of 
lie*  on   the  person  who  aessalla   the   right    elaiswd  bj    the  party  in 
poenession.  ■     And   &h*  court  held   that  neither  aegligaaca,  nor  knowl- 
edge of  suspicious   eireursst. usees,  nor   failure  to  inquire  imo   the 
atraaaastasaee,  will   la  or  oi"   itself  b>*  bud  fats  in  g,  noider  of 
negotiable  paper  who  ptt.roha.aaa  it  is  toe  ordinary  course  of  business, 
the   -saHie  rule  has  been    rep^-i^oly  affimed    in  X ?,.M»-  &»,  A«   uy^nasiug 
Co.  .v.^J^ckford  nation.-**  >s»nk.   179   111*    §99;    a.ehinta  v.    A*agri,cani 
Trust  jt  ,^ty»>hfe.$i.iiaf3k,    152   111,    Apo.    76;    ij e.t. c.r a pit  y ..   £a cry .    154   ill. 
App.    294;  ffjrst.  I  aaia&flft  ^ank.  ,.of  .4at.to.on.  v.   HMMU  is^  ii3-«   ^PP«    1%&; 
Jlrst  fcatlonsq   Sank  of  »oi.-aanab.yro. ..y.,..i,he.  .vloud  ,-^titte.  -bank,,   ;213  111. 
App.   435;   Fafcfc  v.    & .   jj   j&ajklftjS  §fe« «    21S  •ti*«   *W»»    4&2J  &M0BUStJL3t« 
Bank  of  America.    S9S6   ill.    404,  and  Justice  v..  >tuneplaher.   267  ill. 
443. 

Par.    ¥1,    sec.    53   of  Ch.    $$,    Cahili**  ft,    3.    It  31,   p.    19  S4 
(Negotiable  if.  stru:,:  ^nt  Act)    defin-s  a  holder  in  due   course  afl   e&a 
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who  has  taxen   the  in  0  truss  en  t  under  the  following   condition*:      1.    That 
the   instrument   is   complete   MM   regular  upon   its  face.      2.      Ihat  he 
became  the  holder  of  it  before  it  was  overdue,   aad  without  notice 
that  it  has  been  previously  dishonored,   If  »uch  was  the  fact. 
3.      That  he   took   it   in    >:o©d    faita    att4    for   value.      4.      That   at    the 
tijse  it.  was  negotiated   to   hia  he  a&4  no  notice  of   any  infirmity  in 
the  in»trutti*»r.t  or  defect  Ifi    6hfl   title  of  the  jsartea  negotiating  it; 
Par.   79,   sec.    59   of  tfe*  same  Chapter  provide*   that   every  held*?  is 
deeaed  prima  fucig   te   fcu  a  holder   in    tut?    course;    but  when  it   it   s:io*a 
that   the   title  of  any  person  who  has  negotiated   t&«   instrument  was 
defective,   the  burdeo  ie  on  the  holier  to  prove  that  he  acquired 
the   title  at  a  hollar  in  due  course;    Far.    75,    sec.    S3,   provide* 
that  a  title   is  defective  where   it   is  negotiated   la  bre&cn  of  faith 
or  under   such  circumstance*   as  manmt  to  a  fraud;    aad  Par,    76,   see. 
56,   provides   that   tc    constitute  notice  of  infirmity  or  defect   la 
ta*  title  of  the  pereon  negotiating  the  note,   the  person  to  aaaa  it 
ia  negotiated  saust  tot**        -d  actual  knowledge  of  the   infirmity  or 
defect,  or  knowledge  of  such  fact*  that  hi*  a* ties  in  taking  the 
instrument   a&o  tutted  to  bad   faith.      The  notes  Is   the  tastaat   case 
were    the  property  of  the  plaintiffs,   delivered   to   their  agon* 
hunk  el   i'e>r  collection,   wba   traasfarrai    £&as    to  defendant   for  value 
before  they  were  due.      •■Jn&®t  Paf,    79 ,    sec.    59,   defendant  is  deeded 
pr lxaa  f ac is   to  te  a  holder  la   due   course .     Uh«a4   however,   plaintiff* 
proved   they  were   the  owner*  of   the  notes,    the  title  of  hunk  el   to   Um 
notes  at  the  tlaa  he  daiivavad  lha*  to  dafgndaat  aaa  defective,  and 
the  burden  was  than  on   dafandattt    to  arava    that  it  acquired   title   in 
due   course,      (tilde.  g|  leather  lank  v.    Alexander.   184    ill.    415;   ker- 
ghanta'   jupan  .dp.   v.   Walter.   205  ill.    647.)      fhe  defendant   thereupon 
proved    that   on  Hay  18,   2£S9,   hunk  el,   desiring  a  loan  of  |8©,©00,    saw 

Sedde*,    vice-president   oi'  aafaadnat,    aadi  produced   the   trust  deed   and 
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note*  Involved   in  the  Instant   case,   and  other  collateral,      Ihe  loan 
wee  is&de,  iuinltel  tlgntag  a  collateral  note   for  £B$fGQ$(   received  the 
proceeds  oi'  the  loan   mi  delivered  to  defendant  th»  trust  deed,  notes, 

mortgage  policy  and   fir*  insurance  ooliey.     &u«kel   did  not  mention 
that  plaintiffs  had  s*j;y  right,   title,  or   interest   in   the   trust  deed 

and   notes   Mid   the   defendant,  had  no  knowledge   thftt   the  plaintiffs 
claimed  any  interest   in  the  trust  deed   and  notes.     The  burden  then 
devolved  on  plaintiffs  to   show   that  they  were  entitled   to  the  trust 
deed  and  notes.      (Bell  .v..  jfeggjJBftM*   •••  Xi3-«    329.)  *ldi  they 

claim  they   did,    and  in  arguing  for  a  reversal   contend  that    they 
haw  proven  had   faith   on   the   next  of"  defendant   anl   that    *pA.Li£ gjfl 
y.^eUMle  States  Iny.  ^p,.,.   253  ill.   App.    3^0,    is  decisive  of  the  in- 
stant case.      We  have  examined   that   ease   and  eannot   wgree  srith 
plaintiffs'    contention.      In    th&t   case   the  Middle  iitates   Invests. etrt 
Coiapj&ny,  Whs  purchased   the  note,  had  profited  by  an  extremely  large 
discount  of  the  note,    but   such  is  not    the  fact   in    this   case  -   defend- 
ant here  having  paid  too**   than   the   full   value.      In   the  Middle  states 
Investment  Company  case  it   "4. so  naytthJfei   that   the  note  had  been 
purchased  frma  the  trustee  nxs^ft  therein  as  payee,  while  in   the  in- 
stant case  the  notes  were  payahle  to  bearer. 

After  con si deration  of  plaintiffs'   argument  and   the 
record,  we  conclude   that   the  defendant  sufficiently   satisfied  the 
burden  resting  upon  it  and  made  good.   i%*   eattliB  of  hftljkf  an  innocent 
purchaser   in   due  sourss  without  any  Knowledge  of  a  defect   in  iunksl's 
title  and   therefore   complied  with  the  Negotiable  Instrument   Act   and 
that  plaintiffs  have  failed   to  prove  as   Mgain&t  defendant   they  were 
entitled  to   the  trust  deed   m€  notes. 

f«  have   considered   the   contention  of  plaintiffs' 
counsel,    that  the  trial   court  erred  in  admitting  over  objections 
a  sworn  statement  of  hunk el  of  aie  alleged  assets  atti  liabilities 
at  the  Usse  he  obtained  a  |9#OO0  loan   irons  defendant,   and   the  evidence 
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of  Orlin  If.   Culm       The  objection   to   the  aeoan   statement  ms,   that 
it  had  not  been  obtained  in   connection   with  the  trar  saction   in- 
volved  In   the   instant   caee.      The   statement  was  not  &ff&?t4  Is 
evidence  until   alter  plaintiffs   efcalaMMt  defendant  had  been  guilty 
of  bad   faith  in   taking    she  note?    .iYok.  llunkel   and  failing  to  **ake 
inquiries  conc«rnlna  iaroksl,    sad  it  was   for  the  purpose  of  eh©win& 
that   the  defendant  had  toted   ajradeatay    that   it  offerer!   the   etate- 
ssent.      The  objectioi*.   to   the  testimony  of  Quip  wes   that   it  per- 
tained  to  what  happened   after   the  maturity  ©f  the  &unkel   collateral 
note.      Ho  testified    that   he  had   a   conversation  with   George  iunkel, 
a  ton  of  W»    S.   Itunkel ,   and   that  in   thia   conversation,  yeorge  kunkel 
n*r*T  mentioned   the  MM   of   the  Oleene.      The  merits  of  the  case 
were  not  affected  by  the  action  of  th£   oourt  of  whiah  e*s$lalat   ie 
made,   «nd   the   errors   in   that   resj&e**,    if  they  existed,    do  not,    in 
our  opinion,  warrant  a  reveraaX* 

The   Jttd&aemt   of   the   Superior   court   is  affirmed, 

(iridley,   I*.    J. ,   and   Saaalaa,   -T. ,    concur. 
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THIS   FLASH   ©ALKS  CBS* MS, 
&  Corporation, 

(CoaplaiM  .ait  ) 

vs. 

1,.    G.    BJs&iiY.    «t    »!., 

Def  erHM-Mt®. 


I.  jt.  MS  Rh;&;dky  GOltPAifY, 
«.  Corporation, 

Gre  ss-Cojspl  ainaut , 

( Appellee) 

l.  c.  HSDQf  «t  <a.. 


)    laSSKLOCUTC    i         SAL  &SOS 
}  exieuiT  gobbx  of  cook 
«    r, 


ii 


On  Appeal   of  L.    C.   JJSRHY   and 
JOHJN   B.    8SARY, 

Appellant*. 


MB,  Jastlfl         ,..rtK  [hliv^-hd  ims  oPUiiOfc  ©f  ..;     SJOUKf. 


As  injunction  pendente  lite  *sb  issued,    after  notice 
to  defendants,   upon  &«  I  ill   filed  by  The  i'l .,»&  Salon  Corp'n.,    and 
erass-bill   filed  by  ft,   fc.    i&Ay  tfeun-hry  uoiepriuy,   restraining  L.    C. 
'Berry  and  John  ft.,   Serry  fro«  proceeding  with  certain  law  actions 
pending  in  the  Uup«rior   court  of  Coeit  Go unty  and  Municipal   Gourt  of 
Chicago,    MM!  ordering  %km  to  ferine  into   the  Circuit  Court  all    ciahas 
they  jaay  is'ive  in  respect  t©  various  notes  now  in  e  s.t<3  oausea.     To 
reyerse  this  injunction  Hm   ■pptiLliMtB  h.    0.   Berry  and   John  M. 
Berry  prosecute  this  apr^&l. 

ftp?  eonvesiMaPC  the  complainant  will  hereafter  be  re- 
ferred   to  as   the   Skin  Company,   L,    G.   Berry  and  John  H,   iserry  «s 
the  appellant*,   *and  I.  a.   Eddy  foundry  Company  ii  the  appellee. 

Appellants  amwM   to   atria-;   the   bill   of  exceptions, 
abstract,    additional   record   hb4    terl*f   s*nd   BVtftuaoBt   filed  by    M$p«ll*S« 
Bf  took  this  ttttaPi    with   the  eae«.      $&«  „-.-otio«  is  now  denied. 
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@H   kptil   82,   1*31,    the  B*t«0  Company  filed   its  bill, 

in   which  it   alleged  in   etubstjance   that   epesilftnt*   filed   actions   at 
las*  against   the  Sales  Company  and  ftnnellee  on  certain  proripsery 
HtM  Mt£t  "by  the   Sales  Cofepany  poyable   to   the  order  of  appsliet 
and  by  it   endorsed  in  blank;    thai   oil    an*  still  pending;    that   each 
suit   it  substantially   identical   and   ine   e«r.e  defpnses  will   b©  raised 
end,  ssust  bis   adjudicated   in   each,   which   ©Testes  ft  multiplicity  of 
suits;    that,   each  of  said  note©  was  a- ad*  and  delivered  on  be '..air  of 
Sales  Coii-psny  without  con  si 'juration;    that   oos&plalfiaat  received  no 
moneys,   rights  or  forbearances  or  ©th«*r  coned deration,    :ind  payee 
did  not  extend   any  credit   or   forbearance;    that  on  lafemattan  j&nj| 
belief   appellants,    with   Charlie  ...    Addy,   now  deceased,    formerly 
president  of  appellee,   fraudulently    conspired   and   confederated   to 
represent   to   Sales  Company   inat   the  notes  w®r*s   to   be   executed   to 
benefit   sn4  on  behalf  of  certain   contractual  relations  then  ex- 
isting between   appellee  and   Sales  Oo-^pany;    tiiat  neither   appellee 
nor   Sales  Company  received     »y  BAn&flt,    and   if  any  considerations 
were  given   for  said  notes  by  appellants,   fc&e  sas&e,    in    fturtnwsJtft* 
©f   naid   confederacy  and   conspiracy  ^ere   diverted   by   tt&4   to   the  use 
of   said  Charles  ft*   $ddy,   and  he  individually  received  such  benefit, 
if   any  wass   paid  by   appellant »; that   the  shaking,  of   each   of  Mftid  notes 
■was   caused  by  reason  of   said   fraud  and   circumvention  of   appellants' 
and  Charles  it.   Eddy,   BJSd  that  appellants  knew  hM  acquiesced  in 
Xddy's  individually  r«eftivli»a   such  benefit;    that  on   information, 
appellants   are  not   bona  f_id©  purchasers    snd   in   the  law  action?   «e 
not   allege  they   are  and   they  nave  been   reputedly  requested   to    aho* 
Sal*«  Company  detailed   InJ'or&mtion   concerning  wnat   consideration 
was  paid,    if   any,   by   s»poeliants   for   said  notes,   but    they  have  refuset 
an*    continue  to   refuse   sueh   information;    that   kales   Cospwny  is   ready 
and  willing  to   de  what  in  equity  it  is   called  upon    to    t«  is.   the 
premises;    that   the    in  f  o  r.--.  ;*  l  i  on   is  purely  in    toe  knowledge?  of  appall- 
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ants  and  a  discovery  tbereof  La  Bannasasy  and  vital   for  Snlna  Stnv 
pany'e  proper   det'©n*e   an-i  the  remedy   at  law  is  inadequate;    rJaat   the 
boo&F   and  records  of  appellee  contain  no   entry  of  any  Kind,  concern- 
ing the  execution  or  delivery  of  the  not*?*?  and    Ufc&t  by  reason  thereof 
an  accounting  Is  or  will  b,-  nscsesary  &*$««#»  i«j5l«s®  C-etan-aay  and 
appellee  with  ref#r^snce  to  liability  a*  '0&i**en  smles  tkrisyany   suad 
appellee  «n&   this  situation  will   c^use  circuity  of  uetiun  la  addi- 
tion  to  multiplicity  cf  suite  *&d   wat  an  additional   nation  will 
fee  Etade  n<*ces>*&ry  by  Sains  Sosanway  Against  appallants  "by  reason  of 
eald  confederacy   and   conspir^y;    i&at  $&«  consideration  given  by 
appellants,   if  any,  was  wholly  iftad equate   and  in  itself  amounts   to 
fraud   mi  unconscionable  sen&uet]    fc&at   the  re&edy  at  law  is  wholly 
inadecuvt'R   sor   the  ffeytnn*  reason   fc&at   the  personal   representative 
of  Charlie   Bddy   It  wt  »*4Wl   patftj  defendant   to   s&id  law  actions.  «Jid 
that    they  «o»lo  not   at  law   be  w?*de  defendant*  in  the   action*  brott&at 
by  appellants;    that   the  ssraa&al   representative  of  said  Charles  Miy 
1*  a  necessary  suad   indispensable  osrty    to    any   suit   that  *ould   die- 
pose  of  the  various   claims,      file  prayer  of    fcfe*  bill    is,    that  ap- 
pellant*  be   enjoin si   fro     furtner  prosecuting   oats'  law  action*  ant! 
that   they  set  forth  a  true  snd  Just   account  of   laalff  acts  witfi  ref- 
erence  to   the   aales  Company   and   appellees   and  \iaaries  Sddy   individu- 
ally;   that  an  ae counting  be  take®  between  Halna  &&mpmy  and   appellee 
regarding   said  notes  and    tne  rights  of  Sales  wc^pany  and  other  de- 
fendant*. 

on  April   26,   19  31,    nSYSllns   filed   its   crose-bili,    lr. 
whie1*  it   alleged   In   substance  that  in   addition   to   BBS  law  nations 
mentioned   in   the  original    bill   of   Sale*  ftsn$s&y,    appellee   is  a  de- 
fendant in   two   other   separate  actions,    la    the   first  of  which  ap- 
pellant*  «*r*   plaintiffs,   wad  In  the  second  frldolin   .''abst  is 
nominal   plaintiff*.      In    th*  latter   action,    M   far   as   appellee  1  fs   able 
to  ascertain,   san-sHaftta  are  the  real   and    true  parolee  and   -'ridoiin 
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Pallet  brought   said  action  as  agent  far  thes   aad  :o  eeafaaa  appellee 
in  Its  def*ne«  MM   to  try  to   KVall  hlaaelf  fa*  the  said  appallaafs 
of  ri.hte  in  the  cot«»  shie)    eeuld  not  h<>:   w  11  KL«  to  sgtpoXXaata 
as    against    ar>uel>ee;    that    &p]   ftllae  ie  not   in<"    feted    •  g    said  net.-  B ; 
that  no  consideration  has  saved   to  it    an  th«  result  of  sig&lag   aaii 
notes;    that  no   T+GcrA   la   eaat&i&ed  la    the   boogie  o.  i  Ilea  concern- 

ing the  receipt   of  an 7   sum   s  latase*©*   for   said  notes;    tnni   it  hca  no 
knowledge  of  any  aoneya  raesdvad  by  It  fr.        .       %X  the  defendants 
on  account  of  sadarsaaant  or  eaec-wtieH  of  any  of  said  no  tee;    that 
there  are  no   credits  on  itr  book©   show ink  the  reeeigt  of  said  in- 
debtedness;   that  to   avoid  a  multiplicity  of   suite  an  accounting 
between  Sales  Cor~p~.ny   and  appellee   sad   the   trial  of  the  several 
actions  no*  pending  and   the  notes   signed  and   endorsed  by  aapaXXsa 
for  Sal ps  losuny,    appall  ant  a  should  be  enj©in«d  fro;.,  proee-sdiag  oa 
said   actions    and   that   all  Ratters  between   the  appellants   9M4        pallas 
and   Sale*   Coi™p**ny   should  b©  tserged    and  brought  before   the   circuit 
court.     The  pragfttr  of  the   er©»s»h4i3    is,    that    an  order  he  ehtasrad 
enjoining  appellants  froK  pFosaauiiag   said   suite;    that  all  af  thesa 
may  be  eisrged  and  appellants  in»t;,  U    proceed  witto  all 

at   issue  between  the*.:   a»d    that  afpellattit   and    I ridolin   S -abat  fee   en- 
joined  i'rttm  prcce*dini::  with  the  litigations. 

.  r;   Jur.r  16,   19$1,    the  .    Llex      r-i't-i    fc&a  following 

order: 

"IT  1  .'.  that  L,   G.  lenry  said  John  a.  Berry, 

and   eacn  of   thaa,    tn*ir    igaata  and   attorneys,   as    stiad   v«>*y  a    reby 
are  restrained   and   aa  Jala  ad  firsts  further  prosecuting  at  law   their 
respective  act  ion a  or  arssaediag  in   any  aaaas¥(    shays  or   fera  la 
any  sad    '*11   ef   the   castes  no*  pending,    a*    follows:      3M*f>«riS£   Court 
case  ias.fWCHHl,   Kaaiai pal   court   case  «o.   1434724,   2751549,    and 
£751550,   p  end  lag  the   far  the*  order  of  tnis  court. 

"And   the    said  1.    0.    Jfcerry    and   John  '&.    Berry    are  hereby   fur- 
trier  orderfi   to  eriag  tnta   Dais  court  any   aad  all   alaiata  or 
action*   they,  or   either  of  thess,  isay  have  in  reaaeet   to    we 
various  notee  »ff*  la   Bait  in   the   aferea&ld  saeea  aft  law. 

"IX    1  B   OhB&K&D  taaz    the   aforesaid   parties   submit 

the:.\seiY«»  aad  sue1,  saaeea  of  action,   ii   say   fcaey  have,  is  regard 
to   said  notee   la   the   Jurisdiction  of   this   court,    aad   that   they 
aake   full    aad    direct   anarror  aad   a  eettaXete   d  is  closure  of   the 
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fact*   *&«*   clrc^stiinc**   t-,ucuin&  th-air  ownership  of  and  right* 
In   said  not**,    m  ;>r«yed   in   the  cross-bill   Tiled  her<?in," 

Counsel    for  appellant*  presents  ft  largs  number  of  points 

In   support  of  his   argument   in   tat*   court,    why   the  in  junctional   order 

should  be  reversed.      It  will  not  b«*  necessary  to  discuss  all  of  these. 

the  power  to   enjoin  the  prosecution  of   a  law  actio*,   is 

sparingly  exercised.      It  is  only  where  it  clearly  appear h  that   the 
prosecution  of  the  law  action  will  result  in  a  fraud,   gross  wrong  ©r 
oppression  tnat  a  c-urt  of  equity  will  interfere  ffitfe   the  general 
right  of  a  person  to  prosecate  his   suit  in   any  juri  suction  he  sees 
fit  and  restrain  haft  frois  the  prosecution  of  such   suit.      In  gfg| 
In».t.t.t.u,l*.,Co.i,..  y.    Str.uckhart.    281    ill.    &U6t    529,    it  wae    said:      "The 
rule  is  well   established  that  where  another  court  has   acquired  juris- 
diction of  a  cause  a  court  of  chancery  cannot  be  resorted  to   for  the 
purpos*  of  ousting  such  a  court  of  Jurisdiction  unless  sojso  «o,uit- 
abl*  defense*  are  shewn  whion  oani-.ot  fc*»  .-.vailed  ef  in   Ik*  ittii   at 
law,   or  so»,e  other  equitable  grounds  for   the  intervention  of  a  court 
of  equity  are  shown,     ftojs  v^.buenanan.   13  111.    55;  i&tf&JU, £kUBtSM ■ 
11   id.    as,"        to   justify  equitable  interposition,   it   t.-u*t  be  ssade  to 
appear   that  an  equitable  right  will   otherwise  be  denied   the  parties 
seeking  relief.        (Royal  hSN&MJU  &S8M&&I   333  ***«   176,  183.) 
Where  a  ccut   of  law  has  first   acquired  jurisdiction  a  court  of  equity 
will  not  oust   It  of  its  jurisdiction  unless  there  ar<s  defenses  una- 
vailable at  law,  or   unless   there  are  aos>e  equitable  ci  rcujastanc**  in 
the  case  of  *&S«fe  one  of  the  parties  cannot   avail  himself.      ( li.artfjrj 
jfire   Ins..  Cp_«..jr_^,*d1fo.ra.   151   111.    413,   416;    see  also   County,  of  Cook 
v ._,._.  Ci.t.j;.  of  uhioa&o.  lit  Hi.    524;   Vanatta  v..  Juindley.   Iff  111.    40.} 
Appellee's   counsel  apparently  ooneede*   this  rule  and  replies   that 
the  bill   charges  ■pytalattta  with  t"rau3,   and  that  fraud  is  a  rece&nised 
subject  of  general   equity  jurisdiction,      th®  question   then  presented. 
is,   Do   the  .allegations  of   the   bill   rind   cross-bill    show   such  fa«ts 
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as  would  warrant  the  entry  ol  the  order  appealed  lro»?     la   ta©  bill 
91  hMEMBBKUyBI  affi  jfa&lal  »*•  allegation*  in  general  ter^s,  unsup- 
ported by  averments  of  fact,    fcfcukt   the  execution  of  the  notes  was 
procured   by  fraud  and   that  no   consideration  was  received  by  the 
Sales  Company  for  said  notes.     i»©   f%ota  or   circumstances  which  con- 
stitute the   fraud   are   alleged.      It  has   repeat«*r!ly  been  held    that 
the  facte   tad   circumstances  whit'?;   constitute  frittfcl   rihtitiUi  be  set 
out   clearly  and  concisely  sn«  with   sufficient  particularity  to  ap- 
prise the  opposite  pnrty  of  -what  he  is  called  upon   to   an  ewer. 
( B&ag&e.ln,  y *J*jaBl±3&£L2u&l-Ms&£ ,    WS  111.    909 1   •©*:  ^avUn  jEa 
C..  rA,   (|  jfcfla,  .ft».  flj    gftj  ■    ^7  id»    *$®»   i3SI   Pie&xnspn  v.   l?lo*.lnso». 
305  id.    iH,    R27.)     fa  Smith  v.    Prittenaam.  9£  id.   183,    the  court 
said:      "Charges  of  fraud  should  not  be  general,   but   the  f\»cte  should 
be  stated  on  which  the  charges  are  baaed.*     In  iturohy  .y...  .Murphy.  189 
111.   360,   368,   the   court,   a  up  t  In  ft:  -with  approval  fro®  rfaeruai  y. 
Bjjeisph,.   14©   ill,    262,    said:      "In   alleging   fraud,    it   is  well   settled 
both     at  law  and  in  equity,  that   the  mere  general  averment,  witPout 
setting  out   the  foots  upon  whleh   the  eh»rg«   is  predicated,    is  in- 
sufficient.  **«     It  is  essential   that  the  facts  s»d  oireurasstanoee 
which   constitute  it   (the  frau--i)    should  fee   set  out  clearly,   concisely, 
MM  Mth  sufficient  particularity  to  apprise  the  opposite  party©!" 
what  he  la   called  upon  to  answer."     Moreover,   the  charges  of  fraud 
are  en  information  and   belief  only,      this   is  not,   sufficient.    ( Murphy 

v. ffurphy.   186   111.    8#©|   365;   Chilysre  v.   ripen  ©merger ,   S$D  111, 

App.   499 f    §GS,   8H3U§    oases   cited. 

The  bill   &ls$   allege-©  on   inform  at  ion  jjnjf  belief  in 
general   terras,   a  conspiracy.      An  allegation  of  conspiracy  must   show 
the  facts  upon  which  it   is  based.      ( Boose  v.  Jacobs,    300  111.  ,134 ,139. 

The  appellee  contends    that  the  bill   and   cross-bill   seek 
recovery  efts'   that  where   the  discovery  is  sought   is  indispensable  to 
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the  ends  ef  Justice,   this  bill   H.1I.  c«  entertained.      Its  rigfet  to 
discovery  is  predicated  ©a   the  allegations  of  the  bill   in  which   it 
is   alleged    that    the  book*   and  record  of  appellee   contain  no   an  try 
of  any  kind   concerning  the   execution  or  delivery  of  the  notes  and  on 
the  cress-bill  which  alleges   that  diligent   search    »f  appellee'* 
records   end  books   falls  to    Usclose  any  evidence  of  such  transac- 
tion*;   that  no  evi.-ience  appears  on  its  boo*s  showing  any  *U»  of 
Bioney  received  by  appeal ee  for  undersing.  the  not«s,     fefttk  of  knowl- 
edge alone  *ill  not   confer  jurisdiction  upon  a  court  ©f  equity 
( f  octal  *>legrejph«w^b^^i.Cflj».u.v . _  ^ta.tfhle,.   1&8  111.   App.    464),    and  the 
as  ere  fact  that  it  may  be  ©ore  convenient   to  ssaintain   m  action  in 
equity  than  at  1«*  does  not  justify  a  resort  to  equity,   if  the 
remedy  sit   law    is   adequate.      ( Vanatta  .v.    llndley.    193  ill.    40,    43.) 
furthermore,    the  bill   and   croe»-bill  are  not  for  discovery  alone, 
but   the  Sales  Company  and  apoellee.  j»eek  to  have   the  j&erits  of  the 
act  tone  at   law  adjudicated  by  the  chancery   court.      Under   such  cir- 
eumstancee,    the  bill  must   suow   Uuftt   &L«   evidence   reets   exclusively 
with  the  appellants.      ( SfiJMHffl. J t  poyl » .   191  111.    56-5,   S6£.)     Neither 
the  bill  nor  cross-bill  allege   that  the  facts  are  known  to  no  other 
person  than   the  BpptillWtS.      Such  an  averment  is  necessary  to   a 
bill   for  discovery  and  final  relief.      {  Venn  gg ,  v .,. ,  ffav  |g .   35  111.  568, ) 
On  the  contrary,    it   clearly  &,.rpe«r.v   fro;.,   the  exhibits  attached   to 
the  bill   that  the  notes  were  executed  by  Joseph  Mfel     as  president 
and   secretary  of   the   kales  Company ,   who   also   signed   the  bill.      It 
niust  b*p  assumed    t.at  he  "was  acquaints!  with  tht  transactions  con- 
nected  with   the   execution   of  the  notes. 

A^l»ellee  also   insists  that   the  issues   and  narties   in- 
volved in  the  law  actions  are  identical   and   can  and   should  be  iK*rged 
in  one   trial,    thus  obviating   a  multiplicity  of   suits.      To   this  con- 
tention   it   is   sufficient   answer  to   say   that  bel'oi-e   a  s«urt  of  equity 
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will  MWil  Jurisdiction  to  avoid  a  multinliettv  of  wits,  the  com- 
plaining  party  jsust  first  establish  his  defenses  at  law.  (Imperial 
JTire  in  a.    Up.,  v.   Uunn^Djt.   SI   in.   236;  LI«>i  w.  Catlin  Coal  Cfc. . 

210  111.    460.) 

it    is   also  to  be  noted   that  the  two  essential  averment « 
in  the  bill   charging  fraud   and   conspiracy  in   #«neral   terete- ,   are 
upon   information   sins'  belief.      To  warrant   the  issuance  of  a  temporary 

injunction,   upon  the  aliegatlffl»«  of  the  bill,    the  essential   aver* 
rents  must  be  verified   and   such  verification  Bust  fee  positive  and 
not  on  information  end  he:  let*.      ( Schroth-  v, ..,  stnejEfriej|,   162  111.   App. 
5$*?,   and   cases   cited.) 

Under  the  cireusftet'tneee  in  the  instant  case  as  shown 
by  the  bill  end  cress-Mil ,  wi  are  of  the  opinion  that  no   equitable 
defenses  are  shown  which  cannot  be  availed  of  in   the  law  actions 
and   that   the  apoeilee.  has   an  adequate  remedy  at  law   in   the     -pending 
law  suits.   i2.nd  it  may  enow,   if  it   can,   that   it   is  not  indebted  to 
the  appellants  on    the  notes,      tfhere  B   court   of  l&w   can   do   complete 
Justice,    a   court  of   chancery   cannot  be  resorted   to   to  restrain   the 
prosecution  of  such    suit. 

?qt  the  reasons   indicated  the  injunctions!   order  of 
June  16,   1931,  will  be  reversed. 

rrvhrbed. 

Gridley,     ;.    <?.,    end     ;eanlan,   J.,    concur. 
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AL   KCULXZ, 

(Complainant)    Appall  <se, 
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vs. 

T>ef  endanti. 


MORRIS  ISaACSOB, 


Appall  ant. 
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Jby  thie   .'isoeal  Morris   Isaacson  seeks  to  reverse  an 
interlocutory  order  appointing  a  receiver,    entered  la  a  foreclosure 
proceeding.      The   compi  ainant  has  not   appeared  or   s  iied   a  brief  in 
this   court,   ir;   defence  of  the   order. 

CcEplainant's  bill   was  filed   August  4,    1&  il ,    sad   prj&yed 
for  the  foreclosure  oi'  a  trust  dead   securing  the  principal   suss  of 
133,000   and   for    the  apooln  baent   oi    m  receiver  ffHiffUlt.tt  litg.      0» 
August    3,   1931,   before  the  Mil   was  filed,    a  notice  was   served  on 
Morris   Issaoson   that   on  August    4,   19-31,    complainant  would  aove   the 
court   for   suah  en   appointment,      on  August   4,   193*,    there  "sms  a 
hearing  on   the  motion,  based   solely  en   t.-ie   allegation  of   complain- 
ant's verified  till,    resulting   U<    tne  court    »nterin£  an  order  ap- 
pointing i-e^an  L.   kullins   receiver  of   the  |V«ilN   described  in 
the  bill    of   complaint,    and   tfef    rents,    issues*   sod  profits,   upon    the 
HiJUpliitliillt   filing  a  bond  as  required  by  statute  is    the   sum  of 
#3,000  wit.in    five  -Says,      On  August   I  a  oomplaimuit  's   bond  Ifi   the 
su.-   of  $500  was   filed   and    iftajrtvtd   l-y   the   court. 

The  material   allegations  of   the   bill   «*««    that   on 
July  28,   1928,  Bernard  Midin  *nd  ARnia  Sdidin,  his  wife,   executed 
their   66  bonds,  numbered   1   to   66,    both   inclusive,    aggregating 
$33,000   and   secured   their  payment  by   the   exeeutioc    of  a   trust   deed 
to    the  Rome  Bank   and   Xrust  Co^oany  as  trustee,    upon   certain   real 
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estate  in  Chicago,   in  whicii  trust  deed  the  grantors  assigned  the 
rents,    is«u«»  and  proiite  if  said   real   estate;    that   all  of  said 
bonds  matured  on  August  8,   19  31;    that   complainant  is  the  o<*ner  of 
bond  &0.    38  for   IftOOj    that   said   bond  and   the  La t avast   titsrastt  :..we 
not   been   paid;    that   all   of   the  bonds   as-cured   by   Hut    trust  des>d 
have  matured  and  have  not  been  paid  and.  eostplainant  ha  a  declared 
all  of  said   bond*  l«Ka£i*%S*3F  due  undl  payable;    that  the  general 
property  tax  for  the  year  IV x9,    mvmtiMg  to  1685,   tMHHSfte  due   m& 
payable  on  &ay  lb,   1931,   and  has  not  been  paid;    that  the  pra&ieea 
are  improve*  with  an   va>arUient   building  containing  sis  apuru-ents; 
that  the  sale?  aaayftmsata:  are  not   reasonably  worth  sore   Utan  #&2,5G0; 
that  the  preeent  ower  of  the  equity  of  redemption  has  suffered  waste 
to  be  saaaslttsd   thereon   sad  has  allowed    Hie  sasse  to  be  greatly  out 
of  repair   and   as   a  consequence   the  pr«iisee  h<*ve  become   tmi   are 
•cant   eeeurity  fax   ivhe  saymanl:  of  the   indebtedness;    that  ttea  inkers 
of  the  bonds  are,   as  eomplainant  is  infor&ed  and  believes,   Insal* 
vent,   sjsa1   unable  to   satisfy  any  defieleney  deeree  that  might  be 
entered;    that  Morris  Isaacson  is   the  present  ssbsj?  of  the  equity 
of  redemption.   By  the  bill   th«>   owners  of    tonds  numbered   29   to  66, 
both  inclusive,    totaling  #32, 5U, ,    are  .made   defendant*  by  the  n&sie 
and  description  of  unknown  owners.     The  bill   further  alleges  that 
the  Sildine  by   their   trust  deed  agreed  to  *.eep   the  preai&es  in 
good  repair;   not  aajotit  thea  to  be   sold  or  forfeited   fa*  any  tax, 
and  the  bill   concluded  with  a  verification   that  the  coaiplainant 
haa  read   tlM  bill  by  his  subscribed   tmi  lBB#WB  the  contents  tn*»recf, 
and    that  the  matters   therein  alleged   are  true  is.   substance  and   in 
fact,    except   sue^i  matter*  as  are    stated    therein    to   be  on   informa- 
tion and  belief,    as4    M   to   «such  j&attars  he  b*di?»vs*   Uias  to  be    true. 

On  August   19,   1931,    appellant    filed  his   appearance   in 
the   causa  and  on  August   81  saved   the  court   to   rat&ove    the   .receiver 
and  Ml  contends   that   the  eourt  erred   in  not   ttuatal&lag  this 
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motion.      It   |p$ ears   frocs  the  order  appointing  the  receiver  that 
the  complainant  was  ordered    to    i'ile  a  bond   as  required  by  statute 
(Ch.    82,   Par.    85,    Cahiil*s   H.    S.    1931,    page   248)    III    the   ett*  of 
#2#000  within  five  days,      'xh     bon*?  required  fcy  the   statute  and 
ordered  to  h<s>  J'iled  by  the   eoi*spliduD.ant  "»as  never   filed  or  approved 
and   the   sourt   should  have  sustained  sp$)«41ant,fl  Station. 

A  number  of  other  grounds  safe  urged  for   the  reversal 
of  the  order.      It  will  not    do  R   esssary  tc   discuss   all   of   theRj. 
It  has  repeatedly  been  h*ld   that  a  receiver  .B^iMliM  AJL£S  will  not 
be  appointed  at   the  instance  of  a  aertgagee,   unless  it   appears 
that  the  pre&ises  are  inadequate   security  and   that  it  is  not  in- 
equitable to  make  the  appointment,      (fffflffffiff  ,**>„  ftoftyttiaftt  Bldff. 
Corp,.,   381  111.  App.    284,   ESB,    and   eases  cited.)      E&e  bill   al- 
leges that   the  premises  ar&  improved  with  an  apartsaent  building 
containing   sis  aaartetenis,    eni    tfeat   said   ^^rt^^ite   are  not 
reasonably  worth  more   than   |       . ...      ,    thai   the  present  ow^er  of  the 
equity  of  redemption  has  suffered   vaste  to  be  eeesRitte£   thereon, 
and  as  a  consequence   the  s*id  premises  Stave  become  and  c*re   scant 
and  maager  security  for  the  payx&ent  of  t.ue  indebtedness  secured 
by  the  trust   deed.     There   ;ore  no  other  allegations  in  the  bill   as 
to  the  value  of  the  property.     Whether  the  oeia?Vi  ninant  Hag   con- 
sidered  the  value  of  th*  land  as  distinguished  free  tjui   ajMHTtseentt , 
does  not  aj>p*ar»     fhe  allegations   that  'She  present  owner  has  suf- 
fered waett*    tO   be  cos-ail  tted    and.  has   -allowed   the  ptmis&B   to  be 
greatly  out  of  repair,    a.r#  but  legal    conclusions  of   the  pleader 
I SSSHSBSSOSk. ? .».- fcaol askey .    2§7  III,  App.   484,   486).      foe  allegations 
In   the  instant   ease  are  not  sufficiently  definite   as   to   the  inade- 
quacy of  the  security,   «*nd  under   the   cireuustancee  it  was  highly 
inequitable   to   appoint   a  receiver. 

fax  the  reasons  indicated   the   interlocutory  order  of  August 
4,   1931,    appointing  a  receiver  of   th«  premises  is  reversed. 

(iri'ilev,   V.    J.  t    ami   isoanian,   J.,    concur. 
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THE  istftepo&Xfjii  coassariTY 

c&btir*  tn  IB61&       ;HUI^CH, 
ft  religious  Corporation* 

Appellant * 


v. 


8Al:VXY  A.. 


ATEWii  «i   al.c 

Appellees* 


coot,  cook  mmm* 


sm.  ratxe        uua  i  buy  ...:-  tn  c^jbios  0?  tn  g 


The  complainant*  the  Met  recoil  tan  Cotaxaunity  Center * 
The  Peoples  church,   a  rtii>  toug  corporation,   filed    its  bill 
against  Alexander  flower,    Samuel  F.  Flower,  Trank  Flower,  Edward 
Kail  1  eh*  H«rvey   ■■. ,    -atklne  a«!  The  Sankers  7;tate  Bank,  a  cor- 
poration, eef endant®,  by  «hieh  it  aeeke  to  hare  a  certain  contract 
or  agreement  with  the  defendant  '".award  iCallish*  a  second  mortgage 
against   certain  property  which  the   complainant  purchased    from  the 
First  Presbyterian  Church  and  -which  was  S*f«m  to  secure  the  payment 
of  an  installment  note   tor  ■;;  2£ ,  ;h;0  ,  and  a  promiaoory  note  for 
$9,000  declared  not  to  toe  the   Instruments  of  the  complainant  &n& 
that   tins   s^me  be  cancelled  sud  released.     The  bill  also  asks  that 
en  accounting  be  taken  between  the  parties.     The   cause  was  referred 
to  a  master   in  chancery*  who  thereafter  filed  hi*  report  mnti  a 
certificate  of  the  evidence*     The  report  ^cund  all   the  issues  in 
favor  of  the  defendants  MM   recommended  tfent  the  bill  he  dismissed 
for  went   of   eeulty.     The-  complainant *e  objections   to  the  report 
were  allowed  to  stand  as  exceptions  and    the  record   shows  th.it  after 
a  hearing  oe;"or#  the   chancellor  aljl  of   the   exceptions  »ere  overrule   * 
A  deeree  was  entered,   fro»  *hich  the  cosrplainant  has  appealed* 
It  appear®,  however*  Hurt  one  rinding  of  the  master  w«s  not   con- 
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firmed.       'e  will  refer  to   this  later   in  the  opinion* 

.fter  a  aartftt}   KKflntofttiw  of  the  evidence  M  have 

reached  the  conclusion  that   the  report  of  the  MAvter  contains,  in 

addition  to  hie  find  lags  and   rccowftoiKio.tlaae,-   a  fair  a»<2   full 

statement   of   the  evidence  '^cnrim:  upon   the  material   issues  in   the 

ease,   and   at  have  concluded  that    it  «ili  serve  a  useful  purport;    to 

incorporate   in  this  opinion  the   full  report  x.naij  by  hlau     the 

following   is  the  report* 

■'The  Bill  o:.  iat  mffitf   the   -'asenomeat  is  predicated 

upon  two  theories * 

•WD  BTl       That  the  various  defendants  coaspired  with 
Harvey  a.     stkins,   MM  o:    MM    Jrwataao   of  the  Church,   to  obtain 
a  larger   m  of  money  from  the  complainant   thsa  the  amount  for 
which  the  first  frashyfcorisii  Church  *»s  willing  to  sell  the 

Church  property  at   41»t     tract  anc     outh  ?nrk-;r.«y,  with  the  intent 
to  appropriate  the  aataaao  to  their  own  use,  and   thus  deceive  the 
complainant  into  believing;  that   it   was  psyin;-;  tec  ft»e'#aa    ,i;-hty- 
five  Thou*«ad  Bollara   [:!),.       .   .  }   for  the  Church  property* 
whsreas t   Ifl  fact*  the  property  me  purchased   thru  the  connivance 
ef  the  defendants*   for   the  nxm  of  One  %Hu£r«d    I  Ivty-one   ?hou^.nc 
.ollartA    (    Ul,<  OO.00)| 

■  ■  ■     -:    i     That  the  various  note?  vac   trust  ietdn  executed 
by  the  Trustef-s  vara  not  authorised  by  the  Church  body* 

#  ♦  # 

"From  all  the  evidence  introduce  as  -foresaid,    I  make 
the  following   flndia&O  of  facts     THAT     - 

"(l)     at  a  ^eftin-;  of  the  Board  of  fruatcfcs  of  the 
Ooapl&inant  on  June   23,  1926,   the  trustee*  resolved   to  eater 
negotiations;  for   the  i'iret  Kraahgrtariaa  Church  property  and 
appelated   Harvey  A#  Catkins   to  losk  after  the  financial  prospecta 
of  dtiaaoaing  wC  the  re~l  oatala  then  owned  by  Complainant*     Upon 
defendant,     atklna'n report    that  the  Una rah  was  receiving  bids 
for   said  property,   the   i'ruetefs  at  &haix  meeting  01  October  l*th» 
1920,    instructed   that  a  bid    of  una  ftHMlrao  .Fifty  Thousand  Pollers 
($loO,000.©0)  be  submitted.     Cn  Catcher  15*  1026,  defendant,, 
&43HOMtOf    "lower §  addressed   a  letter    to   '''red  A.   fact   offering  One 
ftNrttros   fifty  thousand  Sallari    ■    i;:-VvO©.OG}|  ?25,ooo.oo  of  »hioh 
wae  to  be  a  cash  payiaeat.       On  October  l£>th»   the  Trustee  Board 
appointed  defendftSt    I  ^.tklne,   Chairman  of  the  Committee   to  see 
after  finam-inr  aatf   purchasing  of   Church*     Cn  ■  etcher  16,  19S6, 
defendant   ,;atkin®  a4tfaaaaa  a  letter  to  Maxwell  A.  "Jre*n  on 
behalf  of  the   church,   containing  the  same  offer.     On  October  22nd 
MiiWailat   Slower  *-rotc  to  0.    ".     ompton,  asking:  for  an  appointment 
to  diocuse  the  purchase.      Hi   the  faceting  of   the  Board  of  Trustees 
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08  November  l*st  a  resolution  ma  passed   that    the  offer  Be 
laerea&ec   to  One  Hundred    .'-eventy-f ive  Thousand  dollars 

{017S.oco.oo)  and   th' t   the   -ffer  be  submitter    through  the 
Roosevelt   fcauk,   at  which  time  duffond  nt     stkins  proposes  that 

the  matter  be  dropped   unless  this  offer  be  receptees.     Cn 
WifWifcW  2nd,  1926.    ■•lexsiader  Covert  on  behalf  of   the  complainant 
aderesssed  a  letter  to  Iff*   "empton,  offering  GM  iiuner^    Fifty 
Thousaa©  dollars   (i-lSG#yOO.Co)  $   twenty-five  Thousand     ollar© 

($36,000*00)    crsh# 

w(2)     On  >»nrttt»  SSttd*  at  a  meeting  of  the  Trustee 
Board*  ttfoatiaSt    catkins  reported.  that  defendant   flowers  had 
informed   him  that  It  «ould   tafel  one  Huadrec  ciihty-flve  Thousand 
MLlafa   U-lSS»-~'0c.0v;    *o  sake  a  deal,   but   th<  t  be  thought  Ooe 
hundred   .^eventy-f  Ito  Thousand,  i-ollars   (  -1?;'.;  ,<_....  v;)  was  high 
enough.     On  ^ovesabex  20  th,  |§ft§«    '.-Xexander  *1ower  in  behalf  of 
Complainant,  offered  On*  BfcHUdred      taty  Thousand  CalXaXM   ($l60»00®»0Qi 
Fifty  Thousand  ^©ll«rs   (;  50  ,..00*00)   cash. 

*{5)     At  a  meeting  of  the  Church  body  held  #»r  enter  29th, 
1926,  a  resolution  was  passed  author  1 a inr   the  pur chase  of  the 

Presbyterian  church  for  the   ourn  of,  not   to  exceed  fan  i'uncred 
£.i&hty*>flve  fnamaaad  Bnlleura   {lia» ,000.00}  and  authorising  the 

Board   of   director*  t©  expend*  sot  to  exceed   esld   subs.  In  the  exesution 
of  said  resolution  and   authorising  the  no»r&  ©f  Directors  to  re- 
finance the  properties?  of  snaylotmat  and  to  use  sold  sums  so 
derived   towwrd   the  execution  of   the  premises*      fct   the*   ««me  meeting 
a  resolution  was  paasee    in  t;«etly  the   same  language  author  Is  lag 
the   »y»0«dltnr<  of  not   to  exceed   une  Hundrec    .'ixty-ona  Thousand 
dollars   [§2.<3,  «$$$«)   for   the  pure  base  of  sold  premises*     The  first 
resolution  ass  delivered    to  defendants  Flower  and  &allish|   the 
second   to   Mm   first  Prc»«byt?*rlan  Church.      '■%  a  moating  of  the 
Trustees  held  on  ftoeonfeex  7th,  19E6,   t-oth  of  these  resolutions  were 
subiaittei    to   the  Trustee  Hoard  by     lonss©  Tsasil,  attorney  for  the 
Church,   together  with  a  contract  inM  up  by  tola  sal    Mm   Keller's 
attorneys   for  the  purchase  of  the  c-huroa.  and   recorded    in  the 
ainuten  of   that  meeting*     On  Peooadtaf  13th,  1926,  a  Con- tract  was 
entered    into  IttWM   she   complainant  and   the   first  Freebyterl&a 
Church,   ©hereby  the  eo«$dUiaant  agreed   to  pureh^se  the  Church  for 
One  Hand  roc"     ixty-one  f««ttft&ad    '■©liars  (#lfl»O«o.O0)t   fifty  Thousand 
T-ollsrs   (i30,vt.o.oo}   ia   tuna  and   the   oalanoe  by  firing  purchase 
money  mortgagee  aggregating  9n*  ffanrtree    0»«   Thousand   uollars 
(1X01,000.00)* 

8  (4)     The  cyntr.c-t  una  tigfMdl  nt  the  BAmher'e    ";tntt  Bank 
ia  the  presence  of  $r.   "00k,  ffestgar  and   Chairman  of  the  Board  of 
Trustees  of  the  complainant,  Ir.  Borsell,   free surer  of  the    om- 
piaiaant,  defend  ants  watkins.  The  Flowers,  Mr.  T&nsil,  attorney 
for  the  Church*  one  •>    two  others  of   the  Trustees  of   the 
complainant,  «e«  Alitor.  Hart*  representing   the   slower  e»  and 
Messrs.  Comp'ion,  Ko^iXXiwBa*  'ireen*  Sin  and  fete  Sodoy  of  the 
J?resbyt^rian  Church*     The  contract  ^ae   signed  by  W*   I ■♦   6*  Gosk, 
President  and  Sd«sr<s  f«  Murray,   ^cretary  of  the   Complainant* 
The   contract  statos  tfeat   the  seller  should  no*  pay  any  eowsission 
for   the   tail  of   the  prsaiise®  and  it  was  ttwtorstood  between  oefendant 
Flowers,  and   the  Presbytorian  Church  Ikas  he  wflmli  not   chnrge  the 
sellers  a  real  estate  broker* s  eommistiiea  i'qt  th«    sale  of  the 
premises?   to  the   complainant. 
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"(S)     t   Ike    IUM   tbi»  contract  wsa  signed  sad  &  deposit 
Of  rtvt   ?houe*i.nd    Cellar s   (#1*0   &«@$)   earnest  ssocey  given*   It   sas 

necessary  for  the   jRsagylat&amt    to  ber.ro*  Two  thousand  'Fire  fiuntired 
I-ollare   {';2,8CO,-C: )   of   this  deposit   from  Itu   nocoeirelt   Ctate  Bank 
(one  ©f  the   *'leraers  Banks).       It  sss  not  until     pril,  1937,   that 
the  complainant  raised  an  agaitlesal  fifteen  Thoua&ne   hilars 

($15,000.oo)  on  account  if  the  original  payment  of  Fifty  thousand 
hilars  ($5c,ooo» tc)» 

*(#)     Qa  the  11th  day  of  l->ee«Bbtr»  1926*    the  complainant » 
throttgh  its  President,  Pastor  and    Secretary*   enterec   into  an 
agreement  with  defendant,  £4satl  Xaliiahi  agreeing  to  pay  aim  the 
sun  of  ?wenty-four   fasasojsl   Dollars   ($24,000.00)  for  his  services 
in  securing   the   Church  premises  a.a.4   in  financing  the  Church 
properties  sad   raising    thirty  ffesasemd   hilars   ($9@#$06t$Q3   to  he 
used  M  part  of  the   engh  payment   to  se  Bads  fc<  the   /re  ?by  terlaa 
Ghurch. 

*(?)     On  June  £4,  1927,   the  defendants  ^lowers  paid   the 
balance  of    Thirty  ?ft©us?snd  l-oliara  (|SO,0Ov  »©€ )   to  the  First 
Prssayterifen  -hureh,  Attorney  Tonsil  eonouctt«l  ail   the  legal 
details  of  the  transaction,  asae«   the  Twenty  Thousaae  X/Ollar 

(!80,OSO#€iO)  payment «   in  installments  snd   secured  extension®  for 
the  completion  of  the  c on tr. act* 

*(•)     Mfc   the  meeting  of  the  Church  hoey  on  JKovewber  S9t&» 
1936 »  a  resolution  »aa  passed   by  the  .*emoer»  of  the   Church 
authorising  the  oxeeution  of  a  rvamljr*»tVB  thousand  Five  Hundred 
dollar   (#S&#fe0*OO)  &S&4    Is  sat  em  the  prmises  feBOWB  as  3118-22 

Giles  Avenue*  anc   a  §«saat3   fraat  Seed   in  the  su»  ©I*  Twenty- two 
?heu©*jjBd  H*a  ISaaerod   i&»llar«  {smz,sco,oo}  on  the  same  premises? 
another  resolution  author  la  lag  the  Trustees  to  execute  a  ""irst 
Trust  l>eed  in   the  sua  of  Uerea  Thousand  dollars   (#?#$$© «©®5  aad 
a  second  fvsst  Bats'   is   the   aua  of  Fire  Th©u»&a«J  dollars  ($$#066*09) 
on  the  unencumbered  property  located  at  SSth  '  treet  ana  ¥ernoa 
Avenue  and  another  resolution  authorizing  the  Trustees  to  execute 
three  trust  .&eeds  on  the  proatiLtOs   to  be  purchased   from  the  First 
Presbyter iau  church*  one  im  the   mm  of  faeatyeight  "housaad 
MUsri   (C  23, :  :->    .0.'.  }  j     one  in   the   %xsm  of  fhree  thousand   Five 
Mundrec  Dollar®  ($-3*500.00 )  wad  one   in  the  sun  of  three  theusiaad 
Doll-rs   ($$*866*§0}«     the   first  two  of  thoae  resolutions  «ere 
introduced    in  tirlceace  by  the  complainants  bj$I    the   third  by  defend- 
ants.     Ml   Umoo  resolution®  war*  JifUlTera*    to  the  Chicago  title 
and  Trust   Soaqoaay  sad   atari  attested  by  Steward   I  .  i'.'.urray»  -eerelary 
in  charge  of  the  ?«$»¥&*  and   bastes  OX   Ike   church  r<nc   acknowledged 
by  a  8*ta¥y  /'ublio, 

fi(9)      :-  few  days  after  the  execution  of  the  contract,  the 
complainant  moved   into  and  ooeuplod   the  premises  owned  by  the 

Presbyterian   .'huren  and  has  occupied  the  said  pre»i©®«  erer  einoe» 
Pursuant   to  the  terms  of"  the  agraeaaiit  between  aafomiattl  Kail  tall 

and  the    .'-aureh,  ams.  in  aa«a»laaa«  alia  ISui  authority  of  the 
resolutione  passed  oy  the  BOBbors  of  lag   v-;hur®h  SoveaOsr   tig  19*6» 
the  following  trust  .^eeds  ®ere  exeeuteci 

*    •    ggamlaitaawta*  IsMfrlt  If  -  SPraat  BaaJ  in  the  sua  of 
Pn«fe@*00«  oases   robrmry  24t  192? »  recorded  as 

Sacuaeat  9641563 ♦ 
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2  -     Caaa&aiaaata*  Sxfalbit  SO     -  Kxmt  Xieed   in  the  mm 

of  P$»&@0*®Q«   e&tei    >-'brur.  ry  14 1   1927 »   raeajrdad  ia 

^©ek  2^753,  i-Tigg  5?t   ng   •  ccuia^ut   Ml    5*6  and  re- 
recorded   in   !:ook  346$?i   Page  l'-il  a»  SaetiMXt 
96413C2* 

3  -       Cjoajlaioaata*  Kahlteit  £1  -    treat  £«ed  is  the  sua  of 

'>»''■•'-•■■     ,    daw      -bru.'if.y  34ta»   193:7  *ac!   records   as 
I  8  t*u»en  t   96409&6 • 

*     -       ^Offtpia.iaanta'  Exhibit  22  -     Crust   I  eed  in  the  »ua  of 
£7, ?';••*  „■      i-r..t*i   r»Ssmxy  £4,  1989  ami   utu^>,;:   ue 
^auiK*i3t   984$$8S# 

$     -       ^oaplain&atg'   "shisit  23  -  £*«**  i-aed  ia  the  buk  of 
»S»OC0,00,  datad   Peoratry  ^uh,  1927,  recorded  in 

i^OOk   *-37!:8,    $&**    560   as    I-OCUaent    9<5^377» 

€     -       coapiniaants'   Ksalait  H  -    fxaat  •  *••<  c  in  the   sua  of 

.:;>,:....,.<.,.,  dated  ?«bruary  :4th,  1927,  and  Kaaa*d*d 
in  Soak  22-758,  *'.ag«  6?S#  K-mt:tti;  La  6*0*  !  ?« 
S'&aa   1^7,   as  k*o«U»«3*t   9£41,^'1» 

7    »  •    ifyaat  Saad  la  Mm  cue*  of 

BB#6O«3*0©«  &atad    -abraajpy  -.-4fch»  1927 »  r<  in 

'iook  2u706,    gage    $$$«   <&$   Dootmoat   9605206. 

"Trues  &eaaa  Sterols  :i  aatr*i   «ae   \1)  *?>n<    thro-    (3)  ii&ring 
been  sjive-n  ea   eollat er&l   i ,  mrity  fa*  a  note  of  complainant  of  uvea 
date  iaareviia  in  %ht    warn  »f  -tns  taaaoaad  ($ay      -     ;j  «JU  duly 
executed  by  fcae  tea  duly  »ad  regalaai.y-  B,aa*lfled  traataea  of  the 

Chaxch.     faeae  Fraat  Seeaa  wb*«  eaha&ifad   to  taa  r  ■■.-..  riau."  "ru- 
by £r.  Cook  or  2.r.    fetfctna  .  asaa  %hs    i^r*T&l  awl 
advice  of    2Lon*e  f  small*   ■■•■ttorney   fa*   lae  v'hurea.     The  procfc 
thereof  wexe  utilised  wt   s' glioma* 

A     -       in  jjayittg  the  »us  of    $§&»0d$*0d  la  -jbyteriaa 

:.;huxoa  Hi  pari  ei    the  c*  sh  psyeiont    thorsfori 


a     - 


la  pay  la  i  tivfjriag  a   ftirpt  saor%guge  on  iih® 

jji-eaiijaa  doaorinod  scs  ikEc  ^fijLon  Ayaaao  P*ap«yty» 
together  aila  Kaa  salee  and  other  chargee! 


C     -       j  .  .,     EM      ^o  datfaadnat  Kauyiiaat  pursUHnu   *$>  the 

tfrass  of  hia  -^rMsaent  f?ith  the  coaplnlnnnt*  satad 
N»  11 •  1926*   and 


S     -        i'too  balance  taa986#d   i'or  otho^  legft.1  chf.i-g*»  in 

cfjriKr'-ction  -vita  th*  n«?getir;tlans  al  mid  fraat  *eefi»» 

On  the  24th  «Jay  of  June,   1927,   the  complainant   deHrej-c<!   to  6a€taaaVl 
Kallish  fcva  oheaka  AggJf«*f»-tiag  IA»d7#«i2,  in  payment  fox  faftt  'iue 
inter«iit»  rteardiaga  title  «hnaava«  ei.-rtific.tioR  af  basis |  «fcc*t 
adlfiaanil   f»s   laa  $aaalaln&nti  w  the  oefensi«at  KaXlt»a»  in  pi-^ciag 

the  Viuriaaa  loass  ttpoa   Ifea  Chureh  prt?alses» 

**(10)     :;.srly   in   Se»«a»«r#  1926,   ooiaaplainaat   entered   into 
afaaacaim  of   the  preai^ee  pajpaaaaad   from  la«  Ttirat  i*reabyteriaa 
huxch  and   hae  oecupleci   sain  Church  since   tail   data*  and  has  r^ceired 
the  aaavafita  of  the  »»©  and  aa«aaatiaa  th«r*«f»    iftaawaaataai  on  the 
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26th  «i*y  Of   July,  1927,    U>  anc    Including     pril  3rd,   1929,   com- 
plainant  had  swde   the  RCBtJ&g   jsayisentR  of  principal  and   Interest 
on  the  TinNl  obligations  signed  by   its  Trustees  in  acuordaae* 
*ith  the  terms   thereof,  as   follows* 

|ptffi  a  no  Trust  ^ced   of   M»»OCHI»@e  -  #9,500.00  principal, 
£2, 604,45   lafceroeit 

IjftjLjlft  .■"ruet   j  e-<:    o'         ,_      ,««     -  #1,4*10.00  principal* 
!U«ii  into  rent  | 

Iftff  Mf .yy*  **ft6  «*  il«0—*0ft  -     11,42©  principal, 
-.257.26  interest! 

Iftfcf  Mtf  fymst  ■  ,R(  _  |gg  -  no  principal 

|$»5H*l9   interest! 

1$},$*?   are:   trust ffged  of  $7t©q&#®ff     -  no  principal 

#326.6?  interest! 

Sote   ^Bt;   Trust  Dgs6   of   ;  9,0^0.  "i-     •  no  principal, 

: 376.03    interest  J 

said  aggregate  sswttnto  represent  in  .   bhe   inetailsiente  oi  principal 
and   interest   payable  or.-   m  id    Pms)l  ^ee«-   sas'  iSofees  from  July  £4, 

1927  fco  J*->nu<-ry  24,  1929,  o«fca  inclusive.     Thews  pay»«nts  were 
etade  monthly  sf   cheeks  executed   by  if*  Morsell,  Tr««»«Brejr  of 
eosjpl&lnant  and     a  hi  testified,   every  check  vs«  authorised  by 
the  proper  authorities  of    Is*    HetrojBolitaBi  '"©aasuni  ty  Center. 

•{11)     On  the  9th  say  of  May,  1929,  "being   then  in  default 
in  the  payment   of   insfc«llatenfca  of  principal  and    interest  on  their 
various  o-ilir"  ;-i©rcs  fat  the  n&ontha  or   Nfartteyry,  lu.-rch,  pril, 

1929,  i  illiasi  i-.  Co&k,   Director   snd    .'-'hairaian  ef  the  Trustee  Board 
and      illiaa  a«     ins ton,   -eere-tary  of    tfcft   f rue too  Board,  addressed 
&  letter  to  the  defendants,   !&#•**  Irntaora,  stating  that  the  com- 
plainant was  hard  pressed  for  funds  to  meet   the  obligations  held  by 
Flower  Brothers,  as  sell  a*  the   obligations  to  the   Marti  i!rei;byterian 
Church,   and   a»fei»8   the   indulgence  of  defendants  for  a  few  days, 

"(IS)     M though  certain  testimony  was  stricken  froa  the 
records,  relating  to  the   eonvtrflc&tlttts  with  the  defendant  Harvey  A« 

atkins,  ttttftits   af  the  presence  of  the  other  defendants,   I  have  yet 
considered   all  this   svldfcnce,   for  the  purpoe.es  of  this?  report.     I 
find   thst  there   is  no  evidence  of  conepir   cy  between  the  defendants 
or  fraud   on  the  pert  of  any  or   either  of  th*»»     The  letters  addressed 
to  the  representatives  of  the   Hx»i  Presbyterian  Church  by  tiefendantt 

atkins    um    ?lew«rs,  as  veil  as  the  other  negotiations  for  the  pur- 
chase of  km   property,  ^viti«nce  an  intent  on  their  part  to  secure 
the  purchase  of  the  Church  property  at  as  cheap  a  price   se  possible. 
There  was  no  attempt   an  their  part   in  their  negotiations  with  the 
Presbyterian  Church  to  conceal  the  naese  of  the  purchaser!  and  no 
attempt   to  kidc    Um  naiae  of   the   seller  from  the  complainant  *   Oos- 
plsinant  and   its  stssabero  had  the  ^p^rtunity  to  apprise   itself  of 
the   terms  of  the  sale  and   the  purchase  price, 

"(13)     The  contract  for  the  purchase  of  the  provisos  was 
in  the  HNM  of  the  eotsplslnant,  was  prepared   by  its  attorney  and 

w«s  signed  by   its  duly  authorised  of  leers.     The  setu&l  purche.se 

price  ts&s  stated   in  this  contract,   to---vit,     ts®  Sundry    IsJ  ty-on© 
Thousand   *ollare  Svl'lt-:-^.co)  and   there  is  no  evidence  in  the 
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record   that  the  defendants  K.ttesBpt<>'..    to  d«- calve  complainant  into 
belie^in     th«.t  aaaflniaattt  van  payiJtg  On©  JJuanr-  .    y-fire 

thousand   W&lnJPl   (i 135,000.00)   for  the  preaisea* 

"(14)     The  minutes  of   the  meeting  of  the  Trnetee  Board 
contain  &  a  tss  tenant  by  defendant    'utkinu.  Mint   k&e  Mow  era  had  in- 
formed hi*  It  ^euld  take  Oae  Ittodmd   -i-  hty-flve  Thousand  I>ellara 
(#185 #000. 00}   to  sake   the  deal,   but    Mint  he   felt   th*t  One  Hundred 
Seventy-five  fteWftteaed  -.-'©liars   (#1^S»0S0«®0)  was  auff latently  high* 
The  wltnaasea  for   Gnapl&innnt ,  officer®.  Trustee*-  ^nd  member®, 
testified  thftt   they  '  ntfti   i  itiei'led   to  expand  One  taMered    -.i^hty- 
five  Thousseand  BaHajra  ($14IS*©00»#0)   in  the  pureht-ae  of  the  Church, 
including  financing  tan   -hurcn,  properties.     They  &«  a  tilled   that 
they  realised   it  aawlti  he  nttteafHKX?  to  obtain  a  loan  of  Thirty 
Ttumeand   .'all*  re   ($$l  ,'.  ■•■.•.•}    to  make   their  c«eh  payment  on  the 
Church  &n<i    that  it  would   M  a«««#»aary  to  a$Jl*  a  lean  It  take  up  the 
past  due  firat  mortg&g*  on  the  property  then  owned  by  the  complainant. 

"(15)     The  avl&e&n«  olecloeee  that   &*   the  meeting  of  the 
Church  MriNifi  on  fiovember   ::®th»  19^.6»   M*e  ;-■  r»  ssere  advised 

that   the  miiMi  could  be   secured   f«f  One  Kondrec      ixty-oae  Thousand 
dollar  a   ( ■''lf.l,^QO«00) .     The  resolutions*  of   the   Trustee  Board   from 
June  to  ttwiti  1926*   evideaad  the  fact  that  the  complainant  knew 
that  It  would  be  necessary  to  obtain  someone   io  re- finance  the  Church 
proportion  .for  the  purpose  of  » soaring  sufficient  suae  to  make  the 
necessary  tana  payment   for   the    toaaa^ratffiaal   uhurch  and   to  pay  off 
existing  encumbrance®  on  the  preaiees  then  owasd  by  complainant, 
Complainant  «na  negotiating  «ita  Jeaoe  Biagn  for  obtaining  financial 
assistance  eatf   ana  ne$oti?*i,i«;,   aita  Mstna  etfendmata  ».t  th«  aaae  time- 
and  the  additional  fact  tttet  the  financing  and  negotl^tione  for  the 
purchase  of    the  new  Church  »#r«  conducts  by   the  defendant*  with 
complainant's  edtt&nst«    .1;  ■  t%$   &havn  thai  complainant  ana  aatiafied 
with  the  terme   for  refinancing  &mbeUtted  by  defendant*, 

11  (16)     The  afore tsald   cooc-lussion  la  «la«  to  be  drawn  from 
the  fact  Ileal  at  tha  stating  of  the  nnmae?*  of  fcaa  Church  ^eid 
November  2©th»  192««  two  seta  or  resolutions!  wwr«  phased   in  identical 
IHTfWWftj  author laing   felt*  Saaxd  of  Trustees   bo  refinance  the   Church 
propertied  and   to  use   sate   soma  eo  tft-xivte    in  the  purehe&e  of  the 
Preebyteri&n  church  property,     fad  oni.v  dlffaranne  in  laasa  resolutions 
nae  that  one   "'Uthori;«d   the  eapeaditure   of    "n«  land r el     Ixty-oaa 
?hou«nn«i  ^dllari  ( |1§1»C  '.•■'■  *>.■-) J   nna   tnj   alnnv  Mm  asK^aadifmw  of  One 
Huncred     i^hty-five  Tadttaaad    I 'oils re   (£183»00W K  •»    11m    first  of  which 
waa  delivered   to   Ine    !"irst  ^res'oytsrlan  Church*  and   the   u*«ccnd   to  the 
def endanta* 

•(EfJ       t   tha  Trustee's  nesting   -xf  iseesoer  ?th,  19gd» 
the  ftt«t  that   these  fso  rsuolatione  had.   been  pmaaed  and   oertlfloatea 

thereof  issued*  was  brought   Iti   Mm   a,tt ant i«H  al    bJha    trustee  Board 
»nd  entered   of  record   in   the  wlnutoa  of  the  meeting.     It  is  evident 
from  th-se  reeolutieas  taat    3ffl»pl«ia«»t $  at  all  fciaesf   knr«   that 
they  were   p^ylnr.   One  Hundred     ixty-one  Xhoust^ne   dollars   ($161,000.00 ) 
to  the  Presbyterian  Church,  *ae    the  (Excess  iiiscloaod    in  th&  reeolutiona 
call  in.;,    for   Um  sxpenciture   of  was-  Mm&$44     ■  l,';;hty-five  rhou.«.nd 
■  ollara   (#19a »■■■'     »©0)   waa  for   the  payment   if   lb®  ooets  of   rfiielag  the 
additional   aun  of    Thirty  Thousand   Ittllaft    iv30,;.  ;,;0»uO)   payment  of  the 
past  due  firat  mortgage  of   7iift«-sn  gfcndiaWBd  ^dllara  {-!■♦■.  ■•,.■■  }  and 
other  a«|»n»ea  of  refinancing  MM   church  properties* 
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'(*•)     *  .    Ill  k     .     •♦  Cook  and  i****      . 

Murray,  as  v,halraiaB  and   Secretary,   respectively,  of  the  uotaplr.itiaat 
ware  authorised  to  enter  infio  the   *,tfr  resent  of  neoenber  11th,   i»£6, 
with  defendant   S*«**d   Salliehj    in  behalf   of    the    'onplainant   for 
the  financing  aaeeaaary  for   fcJw  purchase  of   the   I  irst  Trefibyterian 
Church  property,  and  in  so  dftiag  canied  out   Mm  intention  of  the 
Church  aeaotrra  0ft4«2   thai*    resolutions   &f  aorenber  .^9th,   1936,   as 
well  h-    the  intention  ft*    %tt*  Trustees,  as   lad  lea.  tad   la  the  minutes 
of  their  meetings   introduce   in  ev  Id  ease  ay  Complainant* 

"{19)     The  evidence  skaaa   bh»t   the  c onplainant a  entered 
into  poseesalon   of   She   ptam.is's^   BtnraJMaad   by   them  frosa  the   First 
JPreshyteri&a  Church  in  Steeejaba?,  l$26j    that  they  hare   continue*'    to 
occupy  eaio   prenisee  since   goiri  datnj   Inert  the  defendants  *ere  in- 
atruetental    la   taearlBg   amid  property   for  cosplainants  by  means  of 
their  Mfnt*   Uona,  hy  reason  of  their  refinancing  the  preaiaee 
owned  by   the  eG»pl*4nanfc  and  hy  a« curing  for  eaws&a .innnt  a  loan  ©f 
thirty  Thous-nd  dollars  (f.v,    ■-  i  I  j    far  the  purpose  of  anOHftg  the 
initial  payment  on  a  U  ImWki    &»»*  the  complainant  obtained   the 

benefit  of  the  trust  Sneea  and  ftaiaa  executed  by  coispls.  inant  *  a 
Trustees  and  that  the  e*at£&nia«J!ta*  fraa)  t&e  --4th  day  of  *fuly,  1927 
until  ipril  .:. ,  IfSt*  -ads  the  payments  rnajt&r**    to  be  paid  on  the 
said   Trust  fined*  t»nd   PJotee»  With  knowledge  ©f   the   church  sen  .era 
and   the  Trustees,   without  protest* 

"(20)     I  Tfi  PU£a   that  in  addition  In  tfea  impress 

authority  given  hy  the  useiBbers  of  the.  co%:>X&lnant  to  the  officers 
and   Ifruetees  if   ths   c^mplaiai^nt   to   anionta  the  contract  oi   ieeesiber 
11th,  1926,  aetwaaa   MMilalnaJEi  mt    iffaadajrt  8<fs   rd  Kallish*  and 
to  execute   the  Trust  $*•£&  and  tiles     Mped   by  »11   the   ?rueteea  of 
the  uoapl&inant,  the    Sea^dLalnnati   by   lta  eondlMt   in  »cc«ptin^  the 
beneflta  of   its  contrast,  hy  aeeunyiag  the  preaieea  purchased   by  it 
through  las    aiJUfiini  of  defendants  sad  sht&laing   the  benefits  of  the 
use  and  possession  thereof   and  hy  asset  ing  the  tiayssents  of  the 
installments  of  prineipal  and  intareat  rt^nlred  of  it  under  the 
Trust  ftaadn  signed    by  its  Trustees  *ith<-'«t  protest,  has  ratified 
the  action  of  lta  Officers  ant;  Trustees  in  Inn  es*«tttiwi  of  the   con- 
tract it  $e©#»»«r  11th,  1936,  by   Its  off intra t  and   lha   front 
and  Holes  hereinabove  danerined*  axnented   by  its*  Trustees,  and   the 
Complainant    la  ft*tn»£*d   f*e»  denying  th^t    it   authorised   the  execution 
st  these  Utetrunnstn  by  its  ©ffinara  sad  trustees i 

»(«!)     ASP  MM    "2=",   IH»*  feha  ffmajt  B««4a  and  Hotes 

harelnubov^-  Wire    :ullt  :lb^ »  asxaawsad   by  all  of  the  Truateaa 

of  the  complainant,  «er«  ajgpyaafly  author isea  hy   MM  resolutiona  of 

the  metfibera  of   the  e<>ffi»  lain  ant   (aa«plalsajtt*a  EMUhllt  '17f   anrl   'IS* 
and  I  efeadant*  h  SjKhihlt   *1*  J    fet   a  BMtat4»$  of  the  B«8h«r«  of  the 
cos»pl*»inant   regularly  aall«4,  aaaa*  la     It  la»i  &  t.<u©ratt  of  the 
aanbera  being  gresssnt  eattltlad    to.  vote     !   r«%mlrad  by   ths  hy~X&vs  ©f 
the  eojsplslnaat  eorpor^tion,  ami  which  resolution©  wei  «  fai«a#l  ta 
writing  by   Uw  t<  .  ■  ■.  tnry  of  the    -hureh  under   the   aaa*   if  aasplalaaitt 
corporrstion  and   da  liver  ee   to  the  Ghle^rro  Title  k  Trust   Ccoapsay,  and 
that   l)M  1  Id  "'ruat  lN?ada  and  Ilotes  hereinabove  deacflhed,  fere  gaodit 
vaJLItft  bind  Ins  •**  atflwlatiai  iiawi  »»««  llw  prewlaes  therein 
described  . 
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*{2k)     The  eoi&pift.inant,  by  argument*   is  attesting  to 
prove  the  disproportion  existing  be&wee-n  the  a&ount  of  Koney 
advanced  at  «iay  titae  by  the  aofojtsnaa  banker n$  fine  the  sjaount  of 
Twenty-four  Thousand  a©  liar  a   ( $24*Mtt«99 )   *hich  they  paid  for 
ft— nol«j  Un  loan*        In  reply   Ml   Ulio  ettKgOBti«B|    I   report   that 
the  ^oaCact  ef   HH  oefeucanttf  after  the  execution  of   the  contract* 
forme  no  basis     or   •  %ttiiajfel«  coauicc ration  «ut   thrt   «.hi0  Court 
cannot  saJre  a  nas   contract   la   the  pl&c-e  and   ete&d   sf  one  freely 
and  openly  enterec    into* 

"(C3}     For   these  reason©*  I  recoaaaonfi   that   the  caaiQjlain- 
ant'©  sill  be  dismissed   for  vajtt  ©i"  equity •■ 

After  hearing  arftttt*ft%a  on  the   exceptions  to  the  amater'a, 

report   the  tourt  entered  a  d*or#e  »;.  .roving  and  confirming   tb»  report 

of  the  s»»ter   in  all  particulars   «nv«  one*  wherein  the  court   found 

as  follow* t 

"the  Court   find  a*  however,   mere   to  no  trttffJMi  in  the 
record   that   th«  Trus-tce*  of  the  TtwytoiWHrt   c four ©a  were  ?iUthor- 
ised   to  execute   the  collateral  sot©  in   s,he   MM  of  line  Thettaajse 
i'Ollare,    1#§§0$Q*&$)   secured  by  trust  Doodo  in  the  mim  ©f  Twenty- 
two  Thousand   riye  HnBared    ($&©«$$$•&&)  Bollara  dated  February  -,4th, 
1927,  jrecerdet    aa  Jocajeent  Ko.   9641&63  a»*i    Cruet  Seed   in  the  etas 
Of  ?ivc  Thou  sand    ($5,  ;<>v,o0)   fcoll«r©  dated     tbru^ry  C4ih,   1927, 
recorded  no  Document  $©•   9£4G98d.     The  Court,   therefore",   finds 
that  the   vr  id   collateral  n©t<?   mm  execute*.-    eltfeeot  the   \utaority 
of  tho  flutjiliiiiilmiill  i   and   orders  fc&at   Sfee   ante'  sote   and   the   collateral 
•©cured    thereby  or  so  anon   thereof  as  lutn  not   aeen  delivered   to  the 
Complainant ,    ae  d--liyered  by  tan  &«fen©:«8««  heroin  to  the 
Complainant  fi»cl   cancelled  .* 

Tho  complainant   It   sntioflo©  #lih  this  part  of   tht  ds-cre**   and,  as 

no  cross-error   in  aaa&fS*©!  by  the  dol'ensania*   it   is  unnc senator*  for 
ua  to  pas©  upon  the  fection  of   liM   chancellor   in  ifeni  reg&re* 

The   complainant  contend i   uh-.t   "the  Court  erred    in  Clnding 
that  the   trustee*®  ef  complainant  w«««   F-uthorissc-d  %9  enter   into   con- 
tract vita    ki  ©Ulan  or  any  contract*     The  trustee©  of  a 
religious  corporation  have   the  ©are,   ctt.->fioey  and   control  of  the  real 
and  personal  property  of   such  corporation* -subject  to  the  direction 
of  the  congregation*  eft©   can  only   sell*  mortgage  or  convey  the  stm* 
or  enter  into   Lawflt*  contracts  in  its  name  and   in  its  behalf  when 
authorial   and  directed  by  the  congregation,     .Paragraph  175     Chapter 
32    SaJOU'a  Boriood   statutes  of  Illinois     --U  M^ry1©  a»  i.  a» 
ttorfJl  w>  fit©  fto^Bana., litttfcogaa  gfonypbj  167   (;ii.  Apa«  S09i     ft  Ian, 
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Church  of   .-sterling  v.  aaaseh.  l?a  Ul.   230.*     go  hare  heretofore 
quoted   the  finding  of  the  «ui«t   Utat   bears  upon  tMg  contention. 

The  decree  lindai 

*7hat  &hiou,ih  the  ftifloers  ft!  fete  •.., Pendants,  ^lowers* 
the  Cenpl&lnant,  through  lt«  iVe&ident,  Pastor  and  ecretary,  oa 
the  iX%k  cay  o£  fteoeahor,  l9g<>,  entered   into  a  contract  with 

Sowars'  tftllloa*   in   sfcioa  be  ftffOes    to  secure-   fox  the  Complainant, 

a  loan  of   thirty   ?housnnd    (#30,        ...     ;■   dollars  *wd   further  agreed 
to  refinance  the  preais©*?  ewaos   by  ■  ©aiplstinant  &nd    to  pay  the  past 
due  aertgage  oi    fifteen  Shousnas    '< *  15 »  x.>o .00 )  BoU&r»«   interest, 
taxes  and  other  charges,  on   thi    Silfta   ■  remie  property,   then  ownec 
by  the  Complainant,  in  ooaoloefation   Jar  wmleti        nrloee*   together 
fcith  ferns  assistance  fee  Cessplfiinant   In  seeurlag   the    .'-'tret  i'Yesoyterian 
Church  proper ty§  f 01m In I  mint  agrees    to  pay  the  c'efend&ut,  s-dhsard 
Kalllsh,   the  sum  of  Twenty-four    PaOuftsas    t $24 »v 3® »©«)   dollarei    *   '   * 
that   the  Prosioeat*  Postot   wad    '^cr#t.'>.ry  01    the   Ue-aplaiaant,  were 
authorized   to  enter   into  said  eoftttaOt  of   PeeoofcOX  11th,   1926,  with 
the  defendant,  Bouati  aalllftai  bj    ft  fc* solution  of   the  *:*ahers  of  the 
SlWallitlftMt   'Corporation,  at  ft  aeetiag  cul„>    nun   r^ga&arly  called  for 
said  purpose,     n  tia*  *8tfa  day  of   s<ove»bsr,  1£26,    in  aooOffoftauO  with 
its  By-Laws  anc   the    .tatutee  of   th*5   State  of  Illinois,  «  uuortae 
being  preoOaaf   that   gait*  "evolution  was  culy  certified  by  the 
s«eretary  of  the  vo«v>lainant  Corporation  :w  delivered    to   the 
defendants,    "/lowers  and  L'allieh  one   alkthWftfted    the  expenditure  ef 
the  suss  of  one  (fegaorod    ..i.\uvy->''iv*  fagus-ana    ($lu£»0@Q«3&)   Solloxf 
for  the  purchase  of  sale  premiss*  sad   in  the  rex"lnaacin$:  of  the 
property  ownes  by  the  Complainant f   *   *  *  that  sale  can  tract  was 
authorised  by   the  i« solution©  ox*   the  Board  of  Trustees  of 
Coaplsinant  .* 

filter  an  eataaintttiea  of   Mm   rrlooaOO  bearing  so  tais  aontention, 

we  are  sat i si  1st    that    MfcO  fins' lag  of  the  master  anc.   the   finding 

of  the  decree  w*r«  fully  Justified  by  the    fvifteaoo.     Be  are  unable 

to  see  the  application  of  the  e^ses  cited   to  fch»  facts  of   the 

inatsnt  OftOO,     fas   firet  ease  oaf**?  feftaflft  tea*  t   if  the  pastor  of  a 

church  sishurevs  its  fund*  eltasut  authority  the  •**«■!"  00  disburse* 

siay  be  recovered   fey  the  church,  aa  parfclo*  receiving  such  momty  are 

bound   to  asftgvt*!*  »*   their  feril  whether  such  pastor  wm,ft  authorised 

to  alsaarse   the  s^jsc.     In_.the  se««M  case  Um  court,  •!!•*  fttatlKf 

the  general  rul*  that   it  ^«a  the  duty  of  ft  aortgs»gee  to   see  to  it 

that   the  trustees  HBtfiMi   the  ssortgage  to  her  in  pm-yuance  of  the 

direction   to   thai  effect,  ft***  to  thea  by  the  congregation,   further 

held   that  the  following  resolution  adopted  ftft  a  meeting  of   the 
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congregation  vaa  sufficient  authority  to  the  trustee  to  isakt    the 
mortgage   in  question   (p.   SlS)l       "T;e solved*   that  we  authorise 
the  board   of  trustees  to  malce  r.eoe-sesry  leant*  for  improvement 8 1 
and  give  »  mortgage  on  the  church  property  ait  security."     This 
ease  is  aa  authority  against  the  contention  of  the  complaiaaat 
that  no  resolution  of  the  congregation*  valid   ar   invalid  *   "mentions 
anything  at  all  about  a  fflHssC&Ss   *Uh  SftlMMti  Sallies**   and,  there- 
fore, "the  of ' icers  of  the  complainant  were  sot  author tats   to  enter 
into  a  contract  with  Kallish»*   as   it  will  be  noticed   that  the  revela- 
tion  in   the  laet  mentioned   esse,  ^hieh  the  court  hold  authorised  a 
mortgage  on  the  church  property*  dies  not  name  any  person  a«  the 
party  from  *ho»  the  money  should  be  borrowed* 

The  complainant  contends  th*t  no  evidence  turn  offeree  to 
show  that  the  pastor,  j$?e«£esmt  and   secretary  of  the  c&ttplaiaaat  were 
authorised   to  enter   into  the  eon  tract  witn.  -alliah  by  n  resolution  of 
the  .aenbere   of  the  complainant  corpora tion.     The  master  and  the 
chancellor   found  against   this  contention  and    •«   approve  of  their 
findings  in  fete  t   regard*       Jhc  complainant  cites*   in  support  of  this 
contention »  ^.^.^^trick/^,Soma|t  8a%|Bglle  Sfaaroa  v«    >&?alon*  S2  111* 
l?Ot  and  ^Ifrtal  v.     chad  MX&MMQBk  %£ ~M&&Ji  %ft*   Hi  8bS  lllf  *WM 
39.       o  are  unable  to  see  how  these  cases  apgly  t©  She  facte  of  the 
instant  cane.     In  th*  first  tact   the  ©curt  hole    kitst  where  the  trustees 
of  a  church  a*8  « ■■■utheriasd  i©  execute  contract©  for  a  church*   they 
should   act  M  i   »>ody,  or  delegate  the  power   to  one  of  their  number* 
or  ratify  and   approve  the  *#t  of  one  of  their  number  meting  for   them* 
and  unices  they  do   so*  the  church,  as  i  corporation,  will  not  he 
bound,  and  that  las  unauthorised  act  of  one  of  the  trustee©  cannot 
bind   the  chureh  as  a  corporation.     The  ii  cond  case  hold?*  th*.t  aa 
informal  agreement  by  members  of   the  board  of  directors,  of  a  school 
district  *he  employ  a  person  as  teacher   is  not  blading  as  a.  contract* 
as  the   statute  provides  the  t  no  official  business   shall  he  transacted 
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by  nchool  directors  except  at  ■  regular   or   special  neetlng. 

Conplainsnt  next  contends  that   the  *tf*f end ants  were 
bound   to  see  and  know  tn&t   the    ■       i     nt,  pastor,  and   secretary 
•ere  acting  und*r  proper  authority  from  thr    church,   arte   from  the 
trustees. *      ';hat  wt  have  heretofore  paid  should  be  muffle  lost  to 
dispose  of  this  contention.     The  eoaplaiaant  cites  f hornseaon  y« , , 
araoe  k»  ja  church,  ns  wai.  55a,  oad  gjMJ&fJjj  a»»&  fa  :;t'    nthony's, 
r-WM«  Catholic  Church.  109  X.  Y,  SIS.  In  the  fir**  mm  the 

court  said  t      ".','ef  NsAftKt   fits'  j»ot  approve  the   contract,  for  its  first 
5S$-.*9_  j&LJSSKyei&JMl  JL  corporation.  *gs,  .to  reput-late  it.        *  a 
•voluntary  acceptance  of   sfei  benefits  of  a   transaction  If  IHj.Hl ■  wllilll 
to  a  consent  to  all   the  ohligs&lons  arising  from  it*   mo  far  M  the 
facts  uri  knoi*M,   fit  ought   to  be  known,   to  the  person  accepting. • 
(Civ.     ode,   b*o.  15S0J     lorel  y.  r-ollina.  30  Cal.  4C9|     Sribble  v. 
Columbus  jgjlllg     o»»  ICO  -'.'al,  f>7,  and   eases  there  cited #}     But   that 
doctrine  has  no  amplication  here,   for   the  re?*  a  on  tfeat  the  defendant 
gel the r  received  nor  fiffoopftffd  «  gjjr.  £§§|fj  i  tjs^ro«j.he   transaction." 
(Italics  our«.)     Xa  the  second   cr.&e   it  altered  th'  t  certain  notes 
recited  thr.t   they  utrt  fifWi  for  a  loan  by  she  pay®*?   to  ouea 
religious  corporation,  and   on  their  face   they  purported   to  be 
obligations  of  the  corporation,   &&      vti    sights'  lis   its  president « 
seoretary  and   trt-svurer   is  their  official  eharveters*     In  the  opinion 
the  eourt  states  that  *  there   i*  no  proof  of  a  corporate  act,  except 
by  the  c*sl>4.r*tion  of  the  officers  of   she  defendant   on  the  face  of 
the  instruments*  *nd   there   la  no  pg&of  fffea&nfMtl   fettftt   they  were 
authorised  either  to  &&ke  ta*  note*  or   to  ft&ke  .-.ny  representations 
binding  upon  the  defendant*     They  a  canned   to  ant  aa  agents,  hut   the 
only  proof  of  their  agency  to  stake  the  notes   is  their  o«n  deel  *.■  rat  ions  # 
and   it   is  b  ffwIHIftT  doctrine   kant  an  agency  9&p  neither  be  ©rested 
nor  proved  by   the  *■.  eta  or  #««!*»* -<tions  ftf  the  rsgataaet1   ©gent  alone.* 
The  curt   farther  held    that    the   trustee*  had   «no  separate  or 
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individual  authority  to  bind   the   uorpor^ion,  ane.    this  although 

the  sajarity  or   the  whole  tttaife*?,  t;eting  singly  and  not  collectively 

ae  a  board,  shouie   asi&nt   to  the  particular  transaction."     the  fri  rt 

further  •t&tcc'  «     N2t   ens   -ict   shown,  nn  matter  oi'  fact,   IMnt   ihey  were 
issued    ia  pursuance  of  any  vote-,  action  or  resolution  of  the  board  of 
trustees,  or  Mutt  ikey  *-*?«  given  for  a  corporate  debt,  or  that  the 
corporation  received   else  tancfii  if   the  consideration,  ©r»  indeed # 
that  any  consideration  existed.*  ftm  s.u*stioa  &t  consent  and 

ratification  anters  into  **  c««#  mission  of  I  he  instant  esse,  hut 
we  shall  refer   to   fcfeg&t   (juestien  later, 

the  coiaplsinant  oext  contends  that   *in  determining  whether 
an  Instrument   is  the  corporate  act  of   the  congregation,  the  ceelaratien 
of  the  officers  of  the  church  on  the  face  of  the  instrument  is  not 
proof  whatsoever  lHai  shey  wer<*  authorised  either  to  execute  the  in- 
strument or  I*  sake  say  representation  bindittjs  upoe   Hie   ahureh."  This 
principle  of  law  amy  he  conceded, 

The  euBBtglalanat  next  contsneas  th&t  "the  C««irt  @r?c«-c   in 
finding  that   the  trustee®  «*re  authorised   to  make,  esseeute  and 
deliver   the  promissory  note  for  |£t#4MNMMI  secured  by  trust  deed 
on  the  'First  i'xeabyterlan  vhureh  property."      <e  are  satisfied   that 
the  find  lag  in  nutation  sac  full}  Justified  by  the  evidence* 

the  complainant  Bgxt  contends  fchmt  '"the  evidence  shews 
that  the  »  apposed   loeua  by  Flowar  Mother©  to   complainant  *mji  really 
not  a  loan.     flM)  trustees  oi   eaafflfttfimut  executed  and  turned   over 
notes  aad  trust  deeds  aggregating -|1«0».-8OO. GO  to  Flower  Brothers* 
Tcfendunts  Flower  Brother®  sold  $9$«©9&*®@  worth  of  this  paper  and 
realised  the  full  amount.     t%  s#tt2i   be  •■asnife&tly  une<,,ui table  to 
permit   i,h«se  dHTsneanfcs,  the  slower  Brothers,   to  charge  complainant 
124,000,00  for   securing  for   them  on  ttieir  paper  #^0,000.00,     the 
charge  Itself  '^euld  he  aru*   » unable  «0A   u«eem»ei  enable,     the   specific 
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performance  of  a  eantiv.ct   sill  not  a*  decreed  unless  the  contract 
HI  made  with  perfect  fairness*  and  without  Misapprehension »  mis- 
repreeeafeation  or  oppre^^ion*     to  entitle  n.  p&xij  to  such  a  decrss 
the  contract  attat   be  r&p£onahle»  fair  ana  e^uisaljis/     The  law 
gov*raiB£  sasss  of  specific  perfsrsaaace   a*    i&Jjf   cmn  in  the  aubhoritiea 
cited  by  the  ssasp&ataaat  in  support  of  this  contention  in  -*ell 
nettled  (  but  *s  a*t  unable  to  «ee  how   I  feat   xuie  of  la*  appltsa  to   the 
iaet&at  cage,    is   tilt    Ssaplaiaaai*    la    Its   bill,  cic   not   seek  specific 
performance   of  the   ssatr&st  ftwS    who  defoad&sts  filed  sso   cross-bill 
seeking  affirmative  relief*     list  ......  ..  been  per- 

formed an  both  aides* 

the  ec.    .  it  mx.%  contends   that   *tas      xf isttss   shows 

that  flower  Brothers  *«*§  fcss  areata  of  s*&$lnlna&t   in  negotiating 
for  the  purchase   -::f   tas   "Urst  ftraalgrtsjriaa.  Church  property,   as   <sell 
aa  ite  agent  in  s* earing  s  loan  sf    ."    ,     ...       t@  apply  an  the  down 
payment.   *    *  *     9Pha  Court  sill  sot  alio*   ;■■  ;sat  to  si  ore  pre  seat 

oa  to  the  price   of   the  property  that   he  «at  buying  for   his  principal 
Ml  retain   the  siffsrsMtf   la  jsris«    fox   his  own  benefit.'*       a  have 
cited   llM    findings  sf   t&$  aasier   belying  upon   the   i&$t«Sli  contention. 
The  deere«?  find»« 

*  ♦  *  *  ttet  Umi  trti   mss  in  the  record  that  the 

defendaata,   "'Mo«ers,   //jilish,  Bankers  Stats   i.-ank,   or  sitnsr 

or  any  of   thea  SSaanifSfl  «it&  elm  -       WN&  ■■•*     ntM»s§  to 

deceive  eaiaplainaat   into  beli^vim*   t&at  the  premises  oss&tts'   by  the 
First  ?3pssaytsx*isii  Caarsa  was  saisisj  purehaaec     .;        iplaiaaat  for 
the  num  of  One  HsSHi?sd    lifjitty-f  ive  thouaaad    UlS&tOQO.OO)  hollers, 
with  the   intent   to  appropriate  las   e.&C£aa  t?t*  sad  above   tits   ssffttsJL 
purchase  price.  Cue  oStadred     ixty-Oae  *hous»*<ad    Ul6l.QOO.oo)   bell&re 
to  the  use  sf   tas  dsfsjfcsaats*  and  tana   ss fraud   the  Coapl&inaat  of 
large  ouiss  sf  money.     OS  the  other   assttSf   tad   Ssart  finds?,  taat   the 

tasaats  assists*!  the  ffsiaalata&ttt  in  its  iwsSiMKSS  of  said  premises. 
dealt  fairly  sita  it,   as  tempted  conscientiously  to  asMNBFf   sals' 
pr*»ie*»   for  Complainant   at  the  beet  poesiole  price,  and   truthfully 
reported   the  results  Sf  their  negotiations  to  Complainant j  taat   they 
SSUftS  no  attempt  to  stUtSal   las  B»saS  of  the  purchaser   or  of   the  e#ller 
an*?   that   the  contract  of  fwurfiamss  sag   i«   las  nasae  of  the-  Complainant, 
ass  prepares  if  its  .  ttorneys.  sssta4ii*<    »Im  aslaal  aswalsaas  prioe 
of   the  property  and  «a«   sasSttSSs1  hy   the  duly   author lasd  Officer*  of 
the   Csaiplainantt* 
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*•  cojieur  in  H»t»a  finding*. 

The-  Oo»pl«ilttaftt  contends  tfi«t   *ttw    =vt   ence  ahe««  that 
the  eewpl«ilp«u:',,s   trustees  nod  aeafeera  were  aisled    mi  to  the   price 
cf  the  first  ?rescyteyie,n  Church  property.     They  urxtfreioot'   i.hejr 

wars  ynyln-    '1  .  ,-e  property,  rtft«B«t  further 

Bii©8vi3  thftt     lcxanc;,.      l<  ■■._,•  were  not    charging 

the  cyEp2air,ri.r.t  dxarch  r-axy  comisfcion  f*»   Ih^ir   services  in  par- 
ch&ring  the  property  and  negotiating  the  lean*     It  would  be  smnifeutly 
unfair  to  allow  th«»  to  ol  c%  G®mttv%ipr:  |g  any  intir  ca- 

tion*"     tints?   is  no  at;,  it    I  testiegu     lUke   other  contentions, 

it  is  based  upon  nit  ju^uaption  0*   ffaofce  net  *«rranied  by  th«    ftTHJUMili 

ElM  t«spl«l»*at  g  :    .  .  ■■■■>jpi»,imw»t,B  bill  aeke 

for  an  -account,  im;   gg  konld   imve  arotrw  one.     ..»  we  read 

the  record   tnere   is  no  seeennittj1  f«  .-i.-iiing.     There  is  no 

dispute  At  to  wan,t  oee&rtt -ie®  Uu>  selves'  ni»    ■■■  somefi 

vere  expended  by  ihess,  sas   ia  any  aiaputs  as  to  the  amounts  paid 

by  the  coKpUtnant   in  principal  nsM    interest   m  fcae  various   cslig&tiona. 
The  prcesnt   contention  «roul«   ween  to  be  an  afterthought. 

ta  lie  brief  the  eoapl&iK&nt  contend*  that  *th*  Court 
errec    in   finding  tit  t    fc«er«  <r<  3  no  evlde&oe  of  ©enepirguOy  mmng  the 
delendn£t£»*   but    in  its  argument   it  does  not  eyen  refer  to   thia  con- 
tent ioa.     "*h*  eill  contains  numerous  i&lepttJimsj  «hieh  charge  that 
Kerrey  -•- »    'Atkins #  a   lr*al##  of  I  H  InittnM  corporation,   con- 

kj&jre4  with  certain  of  the   cihrr  defas&titte  la  eJaa   !  -.$efrs,ud   the 

complaisant.      It   If  cle-^r   that   tV-     90Wpla.li     •■  .  tits  outset t  *e- 

garded  these  aHe^»tl«AS  fti  of  the  vory  life?  of  it?  ense.     The  abater • 
in  his  report,  aad   the  chancellor,   in   tas  aeeree,  both  found  fcfeat   there 
■E-&9  no  evidence  to  su]  port  taesa  allegations,  suao"  we  agree  with  their 

findings  in  th- 1  regard* 

The  ceiendantgf  contend    &&%$  *wn  t bourn  the  president, 

pastor  ono   secretary  of  the  complainant  corporation  Incited   the 
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•xpreea  authority  to  perforst  the   sets  ia  question.  nerertheless. 

the  eoaplain^at  h«s  ratified  the  sals'  acts,       la  the  n&st«r*a 

report  he   finds  the  coBplainaat  has  ratified   the   aea*  in  question 

and   he  states   the  facte  ntnn   eireut&etance*  upon  which  he  bates  the 

finding.       The  chancellor*    in   the  decree,   find  at 

*   *  *   »  that    in  addition   to   the  authority  given  by  the 
members  of   the  '«ompl*»innnt   ©y  their   ret^olutionsof  ItHHHlHl    i;vth» 
1926 »   the  CoMplainant   dy   its  conuuet   in  oceuprin,-,   the  premises 
purchased  b?   it  throu  h  the  aaalataMti  of  the  defendants,  and   ob- 
taiaiag  the  benefit*  of  Um  uses*  and  possession  thereof  by  accepting 
the  loan*  made  for   it   by  tlsfmiia'aiiti  and   utilising  the  proceeds  there- 
of  ia  pwrthaalm   nU   premise*  and  refinancing   it®  other  properties 
and   \ty  sseetiag  without  protest  the   payments  ©f  installments  of 
principal  and   Interest  provide    f or  .  ia  the   r-ruet  ieedo  signed  by 
all  of   its  ?rusteea»  h»a  ratified    the  action  of  its  -■'•fficere  a»d 
Trustees  ia  th*  execution  ©f  the  eentrset  of  .•*  combat  Ilth,  19Jld» 
and   the  Trust  I-e©d»  *t.nd  Kotos  hereinabove  tU^t.ribed,  and   tha 
Complainant   ia  estopped   from  denying  bleat   it  author  Ued  the  execution 
of  said    instruments  by  its  officers  and  Trustees** 

That  a  corpor   tion  organised  for  profit  stay  ratify  the  unauthorised 
aota  of  ita  officers  is  not  questioned  by  the  complainant  *  but  it 
contends  thn.t   "trustees  of  a  religious  corpor a tion*  hare  the  ©arc» 
custody  and   control  of   the  real  and   personal  property  of  such  cor- 
poration,  subject  to  the  direetiaa  of  slMS    '•■arigreg&tioa  *nd   can  only 
sell*  mortgage  sr    convey  Um   MM  or  enter   into  lawful   contracts  in 
its  aame  and    in   ita  ba'fiAlf  when  authorised   «nc   giytotati  bv   the  con- 
gregation**      The  complainant       argue®  Hu&t    in  order  *to  protect 
religious  tttVMPMtttMt   from  unauthorised  and   unlawful  acts  of  its 
officers,  which,   if  not  checked  might  lead   to   the  destruetioa  ©f  these 
worthy  institutions."     the  ordinary  rules  of  law  relating  to  ratifi- 
eation  do  not  apply  ta  such  corporations*       ff  (NMil  agree  with  this 
contention*          It  will  be  noted   HMfci  certain  of  the  eases  cited  ay  the 
complainant  ia  support  of  other  contentions,  and   to  which  «•  hare 
referred,  reoogaiaa  the   rule   th^t  a  religious  corporation  Kay  ratify 
the  unauthorised  act  of  its  officers.     Ia  ^MUMyfegtjf*     o*  v*  Biblical 
Institute,   £43  ill#   293»   the  Institute  was  a  ehari table  corporation, 
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created  primarily   for  educational  purposes  and   the  conduct  and 
control  of  the  corporation  -was  placed   in  a  board  of  trustee*.  In 
that   case  the  court  held   (p,   303)    tjftaft   "?he  trustees  having  power 
to  borrow  swney  for  proper   corporate  purposes  and   execute  notes 
therefor*  wight  exercise  this  authority-  in  a  aunber  of  ways*    (l) 
They  mi,  ht  appoint  one  of  their  number  as  agent  of  the  corporation 
for  th*t  purpose  and   expressly  ©r   impliedly  clothe  him  with  authority 
to  borrow  %osey  anc  giro  notes {    12}  where  no  actual  authority  has 
been  conferred  upon  the?   -gent  of  the  corporation   to  borrow  »©ney  ana 
give  notes  but  There  the  sgent  ana  done   so,  and   with  full   knowledge  of 
all  the   facts   the   corporation   ans   a,prov*,t5    «w»    ratified    the   rets  of 
the  agent,   it  «ill   be  liable   to   Iho   a-ate  extent   as  if  actual  authority 
had  been  given  to  perforn  the    sctsi      {    )  where  no  authority  had  beea 
given  or  existed   in   ban  agaiftt   to  borrow  jsoney  but  where  the  corporation 
received   the  use  anc  benefit  of   the  aoney  it  will  be  liable*    U)  by 
holding  an  agent   oat   to  lit*  jsabJLit  so  possessing  authority  to   exercise 
the  powers  ftSOMMd  by  the-   ss^ent  and   to  do  the  acts  perfomee  by  him# 
in  which  case  the   corporation  would  be  bound   to  the   extent  of  the 
agent**  apparent  authority*"       the  plaintiff   in  that  efeee  sued  to  re- 
cover upo     three  promissory  notes  signed   *#arrttt  Biblical  Institute, 
by  Robert  &«     hepherd,  tren  surer*"  Pa«  defendant  had   contended* 

inter  alia,  th  I  there  was  no  evldeaet  to  chow  th  t  Sfer«     hepherd, 
treasurer  of  the   corporation,  had  ever  been  given  any  authority  by 
the  trustees   to  borrow  money  anc:   executo  the  note®  of  the  corporation 
therefor.       The   trial  fttMSt   sustained   the  motion  Of  the  defendant   to 
direct  a  verdict   in  its  favor,     the    >upr«?»e  court   held  th- 1  "the 
evidence,  we   think*  was  sufficient  to  Justify  ^submitting  to  the  Jury 
the  liability  of  appellee  on  three  grounds »     First »  whether  the 
money  was  borrowed  by  authority,    ;  xprcss  or    implies,   of   the  cor- 
poration}    second,   if  not  borrowed   in  pursuance  of  authority  pre- 
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vioualy  givea,  did   the  e«ty«f*  tlsn,   after  knowledge  of  the  fact  of 
its  bein.§  borrowed,  approve  or  ratify  It*?       TMrl,   If  It  wa» 
borrowed  without  previous  authority t   sad   »a«  not  afterwards,  with 
knowledge,  ratified  by  the  corporation,  tilt;   it  receive  the  use  and 
benefit  of  the  aeaey?*       la  I.pv e ,  g t .  ?.l vy.  f  c  t.ropoli  tam  Chur oh  | ss *n 
H  »l«t  194  111.    tsjM  lc-",  i  bill  g»i  filed  against  the  Sharon 
'•*oc lotion  to  fore-close  «  jr&rtf&ce  in  favor   of   the  complainant.     The 
note  ant!   trust  deed  were  sign  illftvsi     "Metropolitan  Church 

saoeistion*      .  uke  M.   ^arsem,  #*•*«      l«  '•' .   ^rvey,  Secy.,"   ant5   it 
was  contended  by  the    isaaftintiMt  ta&t  6)M  pr-s.^ideat  aad   secretary 
of  its  bo*rd  ,of  directors   ©s  trustees  had  no  power  or  Authority  to 
execute  tne   t.euKt  if«j   r^<'   not*   I ,  r^-ribet1    in  the  bill  aooamott  there 
had  never  been  passed  by  the   ;:  asoei' titm  or   its  board   of  trustees 
any  by-law,   resolution  or  nay   authority  whatever*  to  ftuthoriae  the 
president  and   secretary  to  olga  the-  truss  t  deed  &nd  note#  ami  ths»t  the 
board  of  trustee*  of  the  asenalatina  hmi  not,  at  say  tl&e,  ratified 
the  action  of  ite  president  and   secretary  la  executing  the  instruments- 
la  Its  opinion  Hm  court  Btatas*     "fa*  debt  for  which  the  note  &ad 
trust  de**d  here  involved  were  gie«o  for  aoney  borrowed   from  a  foraox 
conservator  of  the  defendaat   in  error's  intestate,  by  the  preaidcat 
and   secretary  of  the  board  of  trustees  of  the  plaintiff  in  error,  for 
the  purpose  of  Baking  a  payment  upon  the  purchase  price  of   the 
property  described   in  the   trust  fjeed  here  involved,  whleh  Hi  purchased 
by  the  said  president  and   secretary  of  such  board  of  trustee®  of  plain- 
tiff la  error  for  a  church  site*       Immediately  after  the  completion 
of  the  loan  in  <„ueetion»   a  deed  to  the  site  w««  <s »1  i vp rec   to  the  said 
pre»ldent  and   secretary  of  the  plaintiff   in  error,  «ind   the  plaintiff 
la  error,  the  Metropolitan  Caureh   '8i-;octr?.tion»  took  possession  HHl  have 
held  »ad  usee   such  property  for  church  purposes  froK  th&fc  time  on*  *  *  * 
The  Metropolitan  Church  -association,  hats  power,  under  our  statute,  to 
purchase  real  ftetate  for   its  corporate  purpoaeo,  Md   to  borrow  money  and 
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mortgage  s««n  property  fc«   &o#««   sue;.,  loan,  as  that  the  truest  ioa 
of  its  be  in,    an  act  i^.tu  virtfe,   *g  f*£   a*  the   corporation  Is 
concerned t  mm  net  be   eonsid«*rtiti.      -    *  *     the  proof  further  nhowe 
that   the  treasurer  ©f   fefea  plaiattff  la  tcftfi  who  ma  Sfcs  third 

aember  al   she  board  of  trustees,  ^l,:    twe   iaotalssents  of  interest 
upon   the  note   secures  by   the  trust  «a«d   In  question.     *    '    *     These 
facte  pr«s«nt   Um  >?.stioH  a*"  the   i  .;■-. 3T«$J  lion  coterie  »  period   of 
siore  tnan  eighteen  months  after   the  pxoy.srty  h&4  !?«•■?»  bought, 
90s session  taken,   loan  a&4«  an«  a&£t$a4p   e^##ftt#g,     fWfJT  a&l^fet 
oircu»etanees  axe  aatf tsisatl   So  establish  a  r&tif lection  by  the 
plaintiff   in  error  of  the  acts  of   Its  officers  «&**#  the  benefits  all 
inured   to   the  advantage  of   &&s   pX&ia&iff   in  « rro? .*      la  conclusion 
the  aaafft   atatatf   (p.  1*h;  )  t     *?h*  f&at«  in  this  case  warrant  us  in 
concluding  tha*   the   fcttifitt  of   kits   trusts  g ,   or  officers,  was  ratified* 
eonsentee"   to  and  aco.aieaced   in;  and',  beyond   question,  tht*   plaintiff  la 
error  received  the  bene  it  of  the  loan  to  secure  which  the  note  and 
trust  3.9*4  were  given,  antf   sti£i.  hole;   and   retain  such  benefit.     In 
equity  the  pic is  tiff  in  crxor  v. ill  not  be  permittee    to  aaaayt  the 
benefits  of  fchs   agent f a  contract,  and,   at  the  sajse  tiae,  repudiate 
lltat  part  of   tne   agent's  aets  by  which  1$   assured  title  to  the 
property ."        In    Illinois . /onrtircace,  of  .  eangalieal   ■■>»n*n  ?«   /Magge^ 
177   111*  431,    it  ajs$«**#d   the*,   the    kaaaal&tiaa  wsb  i  corpora tioa 
organised  under   the  ajwrisiatts  of  thtf  dor fetation  act,  ^hieh  authorises 
the  formation  of   corporations   "not  fay  pecuniary  profit*'*     The  court 
held   ttaai   in  itt&sg   ;^o    &aii   p.   ffa&igiaaa  eorper ■:-.tion  sot   for  pecuniary 
profit  responsible   fa*   the  act  of  lit  tre?isarer  in  borrow lag  laoney 
for  the   society   sad   giving  it®  note©  therefor*   it   is  not   indiapensltola 
to  a  compliance  ails  section  32  of  the  (Jorpoyv  Men  &a«  th-.t   the  rt-cords 
of  the  society  shvulc   e*pre*«ly   she«   that   a  ssajerity  of  the  member  a 
votes   to  borro-e  the  money  or  to  ratify  tat   trer  emmaF's  action,  &n€  that 

ratification  by  a  relislaua  corporation  oxv   *he  aat  of  its  treasurer 
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in  ooirowiag  ft»8*£r  i»  tftta&Llalfcwe'  by  »Ms,t«K   «f  the  eecl(?ty*« 

yxeeeerlinget   *ht«h  ahoss  ifcs,t   the  treasurer  rs.-cfive£    the-  ssoaey  »e 
&  loan  to  tut  teelety  fcftft  ifisae^   its  ssetee  nrld«*U  I  loan, 

that    the   fcruetees  u&$&  the  KOftttj   fft*   Vug  eoeist/  and  pai«S  interest 
on  the  ifeftftftt   rsk.    that   the   &#elety«  fett^i  w«a  Sfe&f im$4  of  the 

indehtedoe&e  ana  payments  ©I   Lft&e?«»t  and  ft9$r#r*6  »uch  action  of 
the   truettes.       X&  the   inttaftt  (HMte    thft   (pasplainaat  went   into 
po»e«e»ien  of   She  pjrtmiaes  Jftlgftfe&ftti  in  i-eoaaher,  1S£&»   »*relcea 
hare  oeen  t*aali*t$4  in  the   shstxeh  §l»ee  &$ae*h**i  1$M$  «»<*  the 
complainant  ft&a  etiil    Lft  paaie«!-     ,;  i    b&§   ttae  of 

the  trial.      ??&m  Saly,  19££f   to  ■  -yxilt  i$Bf*.   it  ttwti  ttomtblyi   the 
in»tall«e«t»  or  principal  ftftd    U&tevest  re^airee  ei   it   ttw£$¥   the 
true*  se*<5»*  upon  the   8*$Br«»8  authority  of   U&e   Churah.     9a  May  9» 
1929*  the  foliewtng  letter  «■&*  a#ut  t«  F&*»»*  8^t3feftfft1 

■ft* 
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euth  Parkway  at  41#t  -.tree* 
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0X13  k0Of   II    « 


Slower  8 roths re » 
Investment*  *   ! eeurltlee 
4c    laat  4?&h  :.-treet 
nhiesge  111* 

ftft  tat— »i 

*e  have  reeeivee   noth  of  year  easwB»»l>ejs,tieaa  raXatle*   ',«  tlfeci 
pfcyiaeats   ©»  obligations  held 'by  you  and  agalaet  the  Metropolitan 
Goauaunity  Center* 

I  heg  to  adTl&e   that  m  are  coin*;  our  best  to  aeet  all  the 
obligation*  as*****  the  church,         t  the  preheat  we  are  hard 
presses   for  fvahs  with  which  to  ®est  t%e  ©'•..•Hgitiono  yen  hale* 
a»  w»ll  M  Mw  oollgs-tlcna  to   the  firet  i'rechjrterian  Ohureh*  Oft 
recount   of  your  Insistent  ifffftltff i  s«  have  d»»e  i>ur  ©«&t  to  meet 
the  payment  •  jffft  jrtfWtofti   ;af  *»•  >*MS   ^®^^  he  en  esnable  therefore* 
te  ii  our  ,iut,y  ItftftjN    UM  "'irst  vrsrthjtsxi^n  Siwxaju        s  «ir* 
trying:   ts  estch  up  in  ear  psyinent«  ^tth  the  First  Pre®hyteTi«a 
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Church  MM   feel  e sour to   that  you  will  indul&e  ua  a  few  days  la 
which  «e  are  r«i«ia|  aoney  to  pay  on  our  obligation©  held  by  the 
'^irct  Pr*&yt*x%mm  Church* 

*e  wish  to   inform  you  Hurt  just  as   eoon  ma   **  have   sufficient 
funds  on  hand,   we   shall  94  glad   to   take  thio  Matter   up      Kb.  you* 

Thanking  you   its  r.dva»ce*   *  am. 

Very  r  e»p*et  fully  $ 

.fa*  i>.  Qo.ok    , __ 

Im*  I ♦  Cook 

Li rector  tad   vh&iraan  of  the 
Trustee  Beard* 

Wis,  a.  ■'.iiin<jtoa 

v'k.     iruston 

BsVy.   Trustee  Board** 

Approximately  three  years  slayseo   between  ths-  or. to  of  the  execution 

of  the  notes  kh§  trust  deeds  and   the  date  of  kite   twotftag  of  this 

letter.     Juring  all  th*t   tiase  the  complainant  had   accepted   the 
benefits  resulting  from  the  contracts  of   its  officer®  and  had  rati- 
fied th?  sets  of  the  latter,  m&  there  i«  -force   in   felts   argument  of 
the  defendants  thct   the  comTjlainant   is  naw  awekinf   to  ev&de  its 
obligations   solely  because   of  its  financial  difficulties.     However 
much  W«  svay  sympathise  with  the  Ofcureh  in   Ha  financial  difficulties* 
we  mui  t  eni'orce   the  law  that  applies   t«   the   fj.ofcg  of  the  cose* 
ft  hare  carefully  eoaeiderec   all  of  the  contentions 
raised   by  the   complainant.     Bone  ©''    the®,    is  our   judgment*   has 
any  real  merit*     ?he  decree  of  the  .'uperier  oourt  of  Cook  county 
is  affirmed* 

hmsmm  ■•• 

Sridley,  >•  J*,  and   Ker«er»  J*,   concur* 
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a  rcli^ioue  orporition,  5    ■'   '  ■ 


Appellant, 


oout:t,  .     any. 


Appellees.        ) 


M®IXlOBAi  ui/:iOK'  UKJE  .     BZBS. 

MR.   JUSTICE    :  CASLWI  !>'  LJV  ;  £¥!©»  Of  THR   COUF.T. 

In   its  petition  for  a  rehearing  the  complainant  argues 
that   the  fast   that  tfei    chancellor  found    that   the   trustees  of   the 
complainant    ehureh  ****  Bat    uiihor iitci    to   execute  the   collateral 
note   in  the   sum  of   £9 #Q0O,   secured   fey   trust  deeds  in  the  suta  of 
$25,500,  dated  February  24,   i«27,  and   ordered   "that   the  said  Eote 
and    the   collateral   tecU3  .     or    so  math   thereo.'  .    not 

been  delivered    to  the   "amplalnant i  be  deliver ec  by  the   defendants 
herein  to   the     unplainant  «JM  the  bill 

should  not  be  dismissed  fos   east  of  enmity.*     3      Le  a  sufficient 
answer   to   k  it  eat  ion   to  a  dees  not  oj:aer  the 

bill  &£ttRlft««d   fei   want   of   equity •        Fhe  complainant   further-   contends 
Hunt   as   the   chancellor    found    tfe&t   it   was  entitled   to  relief   as   to  the 

I , uoc  note,    it  WRfe   error   to  tax  the  costs  against   it.     The  point  as 
to  eosts  is  sace  fc.  Lrst    b4*t   in  the  petition  for  rehearing  and 

it  therefore  easnet  se  now  considered. 

uso  son     . 

Grldley,  9«  J.,  and  Kerner,  J.,  concur. 


ax*w 


*J5( 


! 


llM   » 

" 

, 

» 

... 

■ 


j 


L„o  ■  ■ 


34944 


tWmtM  K-OOIlCf, 

Appellee § 

v. 

THCVaS  J.   fftJuW(   doing 

business  as  t.  J.  "Jrady 
Ac  company. 

ppellant* 


appbal  m@M  r*ai«pAt 

8CORT  8f  GflIC.°O0* 


> 


t  *W  O  O    J-  ®  ii  a    OO 

mi.  3$$$*@s  >cahlast  ruv-  .-.  .;.  ras  opnuos  o?  fi>:  coukt. 


thorns  s  ialeaey*  plaintiff,   sued   fttfaati  J.  3rady»  do  lag 
business  «8  T.  J.  Sr&Sy  ft  Casspaay,  defendant.   In   the  Municipal 
Court  of  Chicago  In  Mil  action  of   ISM  first  class,     there  vat  a 
trial  b4fore  the  court,  «*tth  1  jury,  and  a  verdict  aaa  returned 
finding  the   issue*?.  agi!lM»t   the  defendant  and  asseeelag  the  plain - 
tiff's  ea«eage«  at  the  sum  #f  frftffe-S&a   •nit*  interest  at  7$  so 
#600  not«»  fro©  5?©vember  22,  &$&*#  amounting  to  ^2«2.9S*"     Judgment 
was  entered    in  the   sum  of  (;  1*190.14  and   the  tfefsadant  ha®  appealed # 

lo  paint   is  raisaed  on  the  pleadings.     Plaintiff's  theory 
of  fact  is   chat  he  loaned   the  eefsadant     $00  about  28  ov  ember  24  »  19£4# 
and*  that  he  is  entitled   to  fnttregfe  thereon  al  nix  per  sent  p$r  annum 
and  that  the  tfeft&da&t  owes  the  plaintiff  :??§  for  rente  thw  defendant 
collected   for  the  stent  h  of  February*  19S7.  and  #440  for  rents  eolleeted 
for  the  months  of  X&rch  and  -.pril.  It27,  from  one  of  the  plaintiff's 
build  lagtt.  lass  iVSdH  paid  out  by  the  defendant  for  expensed  connected 
«ith  the  building.       The  defencaat  thus  states  his  thtery  of  fatal 
•the  plaintiff   together  with  «Tohn  8a§aa  purchased  a  lot  from  the 
defendant   st   the  price  of  $2,4©0#  the  title  to  **hich  was  to  be  takoa 
ia  the  name  of  the  plaintiff  sad   that  the  $£$$  cashier' s  cheek  ®as 
turned   into  the  office  of  the  d«rfeadaat  as  the   initial  payment  on 


said  lot  $   that  the  balance  of  ■£■■!»  800  mm  paid  by  cheek  of  plaintiff 
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Deceaber  5,  1924,  at   Mm   time  I  tie^d  gates'  Eeeeaiber  6,  19: 4# 
conveying  said  lot   to   the  plaintiff  m«  delivered   to  plaintiff 
and   thereafter  recorded.       Thst   ths   tie- fondant  eollecteC   on  behalf 
of   the  plain  tUf  tffi   In  rente,   for  which  defendant   ie  entitled  to 
credit  by  reason  of  an  adjuetraent  ©arte  between  the   attorneys  f  r 
the  parties  hereto  in  other  litigation,  and   thr,t  the  cefendsnfc  paid 
out  and   expended  on  behalf  of  the  plaintiff  the   stab  of  i.73.6f>  for 
soney  paid   out   in  manning  plaintiff**  &uil£in<:»   «hieh  sum  has  never 
been  repaid    to  the  defendant,  and   the  plaintiff  aid  not  loan  v60© 
to  the  defendant. •       Mi  the  plaintiff  argues*,  defendant* e  theory  ©f 
fact  wag  not   supported   by  evidence.       However,  the  Jury,  by  their 
verdict*  hare  found  adversely  to  the  defendant  on  all  of  the  material 
issues  of  fact,  sad  »e  are  in  accord  wi'ih  the  verdict. 

the  eefend&nt   contend®  that  the  evidsnoe  fails  to  sh©«  that 
Began  was  authorised  by  the  defendant   to  borrow  $600  f.ro»  the  plain- 
tiff.     :e  find  no  merit  In  thins  contention.     The  defendant   s&«  fit 
not   to  take  the  stand   in  his  own  behalf,  and   there-   is  sufficient  evi- 
dence in  the   ease  to  warrant   the  jury  in  finding   Hast  ftegan,   in 
borr©*ln.   £h#   86GC   fro®  the  plaintiff,  meted   as  the   agent  of  the 
defendant.       It   its  undisputed   Mast   the  defendant   obtained   the  $f@@ 
and  deposited    it    in   the  hank  to  hi  a  own  account, 

the  defendant   contends  Uftnt   the  court  erred  in  excluding 
•the  statement  of  sdjuetnent  between  the  partita  hereto  usee  m  the 
basis  of  settlement   of  the   Appellate  Court  litigation  between  the 
Bane  parties,  which  gave  credit  to  defendant  for   the  |$18  rent  in 
question**         There   is  not  the  slightest  serit   in  this  contention* 
The  statement   in  question  nypWbgi  to  have  been  one  which  the  hook- 
keeper  of  the  defendant  claims  to  have   sent   to   the  defendant's 
1^-syer.       uch  a  statement,   of  course,  had  no  binding  effect  on  the 
plaintiff.       The  undisputed  te^t tawny  ©f   ■itto-rney  Iblan  ahowa  that 
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a  former  adjustment  of   rents  Ma&O.  betwesa  the  parties  did  not 
in:lude  the  iteme  claimed  by  the  plaintiff  In  the  instant  suit. 

The  ttiBUlfl   eontende  that  "the  question  whether  John 
Regan  w&e  a  partner  of  -Trady  wee  improperly  introduced   in  this 

ease  by  the  plaintiff  and   was  a  misleading  &no  false  issue."     It 
appears  that   the  -witness  regan  etated  that  he  was  a  partner  of 
the  defendant,  and   the  defendast   sew  fit  to  cross- examine  him  at 
length  en  this  subject.        At   the  conclusion  of   the  evidence  the 
defendant  ss.de  no  motion  to  strike  out  the  evls#»ee  on  the   subject 
of  the  alleged  partnership*       In  fact,  the  defendant  did  ant 
hesitate  to  use   the  evidence   in  expert  of  a  claim  that  if  there 
was  a  partnership  between   ths  defendant  and  Regan  then  the  instant 
suit   should  have  been  against  the  partnership  and  not  against  one 
memoer  of  it.       However,   the  plaintiff   sued   the  defendant  and  ant 
a  partnership  and   In  the  tief endamt * s  amended  affidavit  of  merits 
he  states  that   "John  1'tegan  w.-s  never  a  partner  #f  ©aid  Thomas  J. 

Steady  •* 

ffhe  defendant  next  contends  that  "the   trial  Court  made 
improper  remark*  in  the  presence  and  hearing  of  the  jury  prejudicial 
to  the  defendant."     In  support  of  this  contention  the  defendant  cites 
a  statement  made  by  the  trial  court  in  passing  upon  the  admissibility 
of  a  certain  receipt.       Xhe  record  allows  that  the  defendant  made  not 
the  slightest  objection  to  the  statement  of  the  court  and   the  present 
contention  1*  plainly  aa  afterthought.       However*  pf  find  nothing 
prejudicial  in  the1  statement  of  the  court* 

The  Judgment  of   the  Municipal  RtWNl  of  Chicago  is  affirmed* 

rnmm 

Oridley,  t|  J*#  and  Kmer,  J.,   eoncuro 
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at  the  time  the  instant  suit  w-«t«s  started  sad  therefore  he  could 
not)  under   the  law,  maintain  she  action.     Tim  rule  that   the 
action  must  he  brought  la  the  n*me  of  the  party  baring  the  legal 
title  to  ta*  note  at   the  time  of  the  MMMMWHHtt  of  the   suit,  is 
based  upon  the   theory  of  law  that  a  defendant  has  the  right   to 
have  a  Judgment  rendered  against  Mm  ia  favor  of  the  legal  holder, 
••   that  the  judgment  sssy  be  a  oar  to  a  future  recovery  on  the  esjie 
instrument.       the  sole  contention  of  the  defendant  in  this  court 
to  that  he  **•  prevented  from  shooing  that  the  Stmts  B&ni  of 
Beverly  Hills  ma   the  legal  holder  and  owner  of  the  note  at  the 
ti«e  of  the  cosaeenoement  of  the   suit.       The  defendant   states*     On 
the  trial  of  the  e&ee  the  defendant  attempted   to  prove   (which  offer 
of  proof  was  rejected  by  the   cours,},   thet  prior  to  the  institution 
of  the  suit   in  question  and  on  January  ?,  A*   ':•'■«  X92®»  an  action  waa 
commenced  against  the  defendant  upon  this  note  0/  the    ;tet«  Bank  of 
Beverly  Hills!   that  the  plaintiff  in  that  e&ee  w*a  represented   by 
the  same  counsel  who  now  n»$«  \£M    it  attorney  for   the  plaintiff  in 
the  instant  c^sei   fcteaf    this  counsel  saaee  on  affidavit   a©  a  part  of 
the  statement  of  claim  in  the  Municipal  Court,  of  Chicago  in  which  he 
affirmed   the  a J  legations  in  the   statement  of  claim  (to  the  effect 
that   the  state  Bank  if  Beverly  Hill®  was  the  owner  and  holder  of 
the  not*  in  question)*  the  aataaaaat  further  offered   to  prove 
(objection  to  such  offer   being  sustained  by  the  court)  that  on 
February  14,    >■ ,   U  1930,   the  ease  in  the  Municipal  Court  of  Chicago 
came  on  for  hearing  and  ana  partially  tried  when  the  e&uee  was 
stricken  from  the  short  ftttat   calendar   in  th-t  eourtj   that  issued  lately 
thereafter  and   on  the  19th  &&y  of  February,      .     ♦  ly$0,  a  non-suit  was 
taken  by  the  plaintiff   in  the  Municipal     ourt  case  and   the  suit 
dismissed*     The  c*.use  of  action  no*  before   this  court  was  commenoed 
in  the  :?aperlor  Court  of  Cook  -ouaty  two  days  after  the  ftimdaaal 
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of  the  kualeip?il  court  ease*       Objections!  to  further  offers  of 
proof  were  »uet*&iaed  by  the  court  with  rcfereace  to  the  teetlmoay 
of  the  vlee-prcsideat  &£  the  bank  la  the  Municipal    Jourt  of 
Chiosfo  on  the  14th  day  of  februsry,     .  :.'■•  1930  (one  week  before 
the  preseat   ssuit  was  eosaeeaeed )  »   to  the  effect  Ife&f.  the  hank  oa 
that  date  *-?,8  the  legal  holder  and  owner  of  exild  note,  having  pur- 
chased the  »aa»e  fro®  Proctor  1.  Remeahouee   (plalatlff  ia  the  case 
bow  before  this  court).       7he  defendant »  la  hie  jflltilftlgli    acts 
forth,  among  other   thlage>»   that   the  plaintiff  in  this  amaa  was  not 
the  legal  holder  and  owner  of   the  note  at  the  time  of  the  institution 
of  the  present  p;ult#w       It   «cul<9   fee  a  sufficient  answer   t©  the  instant 
contention  to  »%y  thnt  the  defeadaat  oallod  aa  a  sitae**  the  vice- 
presldeat  of  the  bank  and   tfemt  the  te^tlmaay  of  this  witness   showed 
elesrly  Ifeat   the  bank  disavowed  any  legal  title  or  ownership  in  the 
note  at   the   time   of  the  coitdseaeemeat  of  the  instant   suit  any   th«t  It 
r^cogaised  the  pi  ?<  tat  iff  as  .laving  the  legal  title  am!   awaersshlp  ia 
the  note.       flavin;;.  t#ken  thisa  position*-    the  judgment  in   the  i  net  ant 
case  would  be  s  her   to  say  future  recovery  by  the  hank  on  Use   ajaae 
instrument*       The  material  facta  ia  the  ease  are  plain.     On  !>*  camber 
7 i  1938 t  after  ttraham  had   indorsed   the  note  and  delivered   it   to  the 
plaintiff  for  value,   the  plaintiff  discounted   the  note  &£   the   *>tate 
Sauk  of  Beverly  Rills  upoa  plaintiff *«  depositing  his  check  la  the 
MM  of  ";K,soo  at  security.     Prior  to  the  cots£&eno«aeat  of  the  instant 
®uit,  at  the  re  ueet  of  the  bank,  the  plain tii'f  paid  his  oblig&tioa 
to  the  baak  on  we count  of  the  said  note  by  means  of  the  |$#S©@  cheek 
that  he  Bad  put  up  *te  security*     The  bank  tisen  turaed    the  note  back 
to  the  plalatlff  &&&*  as  Baa  been  heretofore  stated,  no  loager  claims 
any  interest  la  it.       The   svi4«*»«  excluded  by  the   trial  court*  upon 
which  ruling  the  defendant  no*?  relies  for  a  reversal,  relates  solely 
to  jflHIITl  Sllliai  th*t   took  place  prior  to  the   time  that   the  note  Bee 
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redelivered   to  the  .Plaintiff  by  the  b&nk*       At  the  ti;?,e  of  the 
Maturity  of   the  note  It  km  la  the  hand©  of  the   teak  smc?   It 

protester;   the  net©  rhea  the  d*?fendr.nt   {kilK   to  »eet   the  ease* 
The  defendant   complains   th,  t    ttM    court  err«d   in  refusing  to  allow 
bin  to  prove  that  on  January  7t  1929,   af  ter  the  note  had  been  pro- 
tested,  the  bank  sued  the  plaintiff   i»  the  vuulelpal  Qntrt  of 
Chle«*go  for  non-payment   of  the  Bit*  J    !*»%    in  feint*  suit   the  bank 
elainec   to  be   the  owner  of  the  note,  and  ®n  February  19,  1950,   the 
bank  took  &  non-suit*     .\a   the  evidence   ahowe  that  after  the  non-auit 
and  before   the  filing  of  the   Instant   suit  plaintiff  waa  required  by 
the  bank  to  take  up  the  not'-   and    tfe  I  he  did   so  and   that  froa  that 
tine  the  note  remained   i»  hie  possession*  the  introduction  of  the 
offered  evidence  -sould  not  tend   to  prove  that   the  Ifgal  title  to 
the  nets  «»»  not  Teste's  in  the  plaintiff  at  6 he  tine  the  eult  was 
instituted   and  the   introduction  of  eueh  irrelevant  evidence  would 
■ervt  only   to  c-enfutsse   the  jury  si&  to   Mm  real  iesu*.     Certain  un- 
dieput«d  facte  nmke   it  plain  thst  the  plaintiff  had  the  legal  title 
to  the  note  at  the  time  sf  the  ecK&eneenent   of  the   suit,  and  even 
if  the  bank  had  a  beneficial   Interest   in  the  note,   that  fact  sould 
be  no  defense   to   the   instant  esse.      (See  Bend -jr  eon,  v.,  I-riViajBpii,,..  1§7 
111.  379.)       BM|?  c^aes  Kigjfet  be   cited,   if  it  were  aeecea&ry.   in 
support  of  this  wnll  kn^wn  principle  of  law,     In  fas*,   t&*  c«ee  that 
the  defendant  relic-®  upon  ("Burnap  ?*  "oor*>  32  111.  168)  clearly 
supports  this  rule.       In  that  ease  the  eourt,  while   js  toting  the  well 
kno'#n  rule  thrt   the  p^rty  having  the  l*fftl  title  to  a  note  auat 
aue   in  hia  own  naiae,  alstj  at^test     "We  far  as  the    Interest  of  the 
debtor   is  concerned,    it  setters  little  its  shots  the  equitable  bene- 
ficial  interest  may  be  vested.     That   la  is  question  between  the 
holder  and  beneficiary.     *  *  *     l»  this  c&aa  the  antlgiaMBt  aeema 
to  fc&vs  been  eonsplete.  »*>>*•   the  leg«l  title   to  fchs  note  veeted  in  the 
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plaiati:  time   thif   antt    ML*   in: '. Huted .       It   4s  net  & 

question  tfe&t   affects  the   righfce  of  these  parties,    tfhfcther  any 
or  what   ponsld ;rr -■Hon  »»g  paid   for  the  not©  fey  plaintiff  below. 
The  equities  fcet-ween  th«?  defend  .mt   in  error  fend  hiss  assignor 
do  not  concern  the  plaintiff  In  error •• 

there  is  no  merit    in   this  appeal  ami  the   j advent  of 
the     uperior  court   of   '^oak  county  ia  cvffir»eti» 

Gridley,  t$  J*»  anc"   K«.rncr,  J.»  concur* 
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LAtftA  SAiiJJiY  RATWHMM, 
Executrix  of  the  JU&t 
Will  and  Testament  of 
E1HRY  K«  lAflKBKSi   Uooeasod, 
&pp«lle«# 


Appell«nt» 
v. 


^«*»«*ajs)tf&$*& 


}        Ai>?.gAL  FAOS  CIRCUIT 
eonr.T,  COOK  aOBHTT* 
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JK,   JUTTICK   3CAILAI  J,cUV:  I ■-•;•  ?ML  OMFIOI  if  THE  C0C7. 

0»  October  |i9  1929,  X*      #   Cabu  filed  a  claim  in  the 
Probate  court  of  Coolt  county  against  the  estate  af  Henry  B« 

lathoone,  deceased,         the   claim  Mia  *For  Professional   ^erelces 
Rendered     To  serticea  rendered  in  &he  esse®  of  Charles  B»  Sindox 
tr.  Harry  3.   ittsois,    D'lintoa  I*  ..;uSois»    mna  IE*  McCoy  and   the 
latate  of  any  a.  I-uBoio     $5000 •OO**         Attached  to  the  claim  was 
the  affidavit   of  the  claimant,   In  which  he  deposed   that  the  claim 
*is  Just  and  unpaid ,   after  allowing  for  all  juet   credits,  and   that 
there  are  no  set-offs  or   countcr^-claima  against   the  »&»©•*"       The 
Probate  court*   after  eviucnee  Heard,  disallowed   the   claim*     3pca 
an  appeal  to   the  Ciroult  court   the  matter  of   the   ol&im  *a»  tried 
de  novo  before  the  court,   without  a  jury,  sad  it   sra®  again  die- 
aliased*      From  an  order  disrate,  slag  and  disallowing  the  claim  the 
claimant  has  appealed, 

the  deceased,  Henry  ft«  Katabaae*  **s  &&  attorasy  practicing 
at   the   Shic&so  b«r.     He  saa  also  i  coagre ssnan*       the   claimant   is  an 
attorney  practicing   ia  fclchi^&n*       Charles  Binder   et  al*»   reels' lag  in 
Battle  Creek,  Eichlgam,  ha*  a  claim  agalaeb  3a  rrjr  **  £o3«is,   Clinton 
K.  lalois,    '5nna  M*  EaSoy  and   the  f state  of  3ay  A.  PuIoU.     attorney 
Salisbury,  of  Battle  Create*   first  handled  the  matter  for  them*     He 

died,  and   the   claimant,  ffeg   B*a   MNMI  is  hie  office*  was  employed  by 
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Binder  et  al»  to  prosecute  the  claim.        Sm*  time  later,  before 
any  euit  sss  started,   'Under,   '^itser  esc  Levell,  who  were 
interested    in  Mm   el- Us,  *;ent  with  the  claimant  to  Chleego  to 

retain  the  deceased.  They  met  him  on  Beftdfrev  21,  1914,  ©nc  be 
then  agreed  to  become  an  attorney  in  the  tftni  an«  "so  fftgltt"  the 
claim  'tea  final  and   successful  issuer     tint  he  *aa  to  be  paid 

for  hi*  services  fifty  par  e.?nt  of  the  amount  realized  from  the 
claia,  and  Binder  et  al*  were  tc  receive  the  remaining  fifty  per  cent* 
The  deceased   settled    the  claim,   in  181"?,  for  $3$»$9fl  and   the  first 
payment  en  the   warn   nan  made   in  June*  1917,  eJMi   the  last  on     ugust 
12,   1919*       The  total  amount  paid  ws  |2##S$@«        'apparently  the 
balance  due,  under  the  settlement,   ;;5Q",  kss  never  paid,       Baths  one 
retained  vlS,O00  for  his  cmip^&i>  '%ion  and  .paid    the  balance,  414,500, 
to  Binder  et  el*       the  latter   then  paid  tin   claimant   twenty  per  cent 
of  the  amount  they  received*     the  slaim  of  Cobb  is  b«.sed  upon  the 
testimony  of   ~hrie  Ssitaer  given  in  the  circuit  court*     He  did  not 
testify  in  the  trial  in   &&e  Probate  court*     Swit&er  testified  that 
he    secured  pergonal   injury  o?*»ee  for  the  deeeajsed  mud   that  he  did 
detective  and  investigation  v*ork  for  him  in  connection  vrith  these 
and   other  cases  and   that  he  received  pay  from  the  deceased  for  his 
services   in  th.ee  asattersi   that  he  was  interested  *ith  Binder  et  al, 
in  the  claim  against  the  ^uBniseof     that  he  t&Used  with  the  is ceased 
about  %hs  claim  and   th.-t   the  latter  tmM   that  he   sould  like  to  get 
into  the  eaeef   that  he   (fvltner)   then  told   the  claimant,  /Under  et  al« 
that   if  they  sere  j-eia^  to  employ  another  attorney  the  deceased  ^ould 
be  a  very  able  assistant   In  the  matterf  that  subsequently   the  claimant, 
Binoer   md    the  nitiMnn  me&   the  deeee-sed  in  ffltitafnt   in   September,  1914* 
ehere  the  matter  of  the  elate  against   the  ^uBbieet*  m&s   talked  over| 
thet  "the  matter  of  compensation  for  Mr,  !>atbbene  csme  up  and  he  said 
that  he  %oulc    Inlet  it  on  a  fifty  portent  fefctsla  and  ue  people  having 
gave  Mr*  Cobb  an  absolute  ?o**r  of    :,tt;orney  Irrevocable  on  the  tMM 
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basie»  questioned  as  to  ■she  •wouli;   take  cart  of  Mr.   Stffei  In  this 
aatter.       Kr«  Kathhone  stated   the.t  he  would   take  ear®  of  Mr.  Cobb 
fsr  anything  Ih&t  e*me  up  subsequent  to  this  tiiae  but   th^t  w»» 
the  officer©  and    Interested  parties,  «eul4  have   to  take  car©  of 
Br.  Cobb  1b  anything  tfe&ti  Might  have  happened  before*       Mr.  Bathboae 
stated  also  at  this  tise  that  he  wtM&i  take  ear*  of  Br.     abb  on  the 
usual  basis.   *  *  ■»       1|  e®ld   the   .-'-istauat  *s«  to  be  paid  when  the  final 
settlansent  of   the1  case  feftj   beea  mm&$  with  the  luBois  Kstnts  and  the 
Byron««aeka©n  Iroa  ^ork***        "he  «itne*«  further  stated  that   shortly 
thereafter  he  heard   the  deceased,  state  to  the  els- ism  at   "that  he  be- 
lieved  that   ten  pere;-nt  Of   the   total  saeunt  of  the  atonies   collected 
from  the  lubeie  f  state  aM   the  Byron-J^ckson  Iron     orke  ^ould  be  aa 
adequate  fee  for  #r.   ■ehb,  an|   the  stockholders  were  to  pay  hi*  ten 
percent  also}"     that   the  claimant  agreed  to  the  proposition  and  it 
was  further  agreed  that   this  division  was?  to  be  «ad*  *»t  the  final 
settlement  of  the   suit,"       This,  witness  further  testified   tfe&t  the 
deceased  agrees   to  pay  him  *tea  percent  of   the  amount  of  hir.  fees  for 
orin»in£  the  ease  to  him;"     hut   that  he  ntvef  paid  him  this  amount 
aad   that  he  -wrote  to   the  dece&aed   in  regard    to  the  matter  hut  that 
the  decease   never  made  MSjj    rrply  to  the  letter.        '   deposition  ©f 
ai»d«r  eas  introduced  by  the   claimant*       -;lthou,fh  ■^•ttser  testified 
that  Binder  was  present  at  the   time  the  alleged*   controct  between  the 
deceased  an«   the  claitsaot  v&.&  »&de»   Biader  tesstif  led,  in  r^sspect  to 
this  scatter,  &■«  follows.!     !'I   do  not   knot?  of  my  own  .imonsledge  thai 
there  was  any  agreement  between  ttr«  Ffethbone  slid  SSr»  S$he  about  this. 
*  *  i     I  do  not  latsm  anything  o:    iny  s^pfeemest  b«t%ecn  Mr.  gathhMs* 
and  Ur*  £©bb  of  asjr  kind.'*        ?hie  nitaesi  eras  further   interrogated 
by   the  claimant  as  follows*     *%«     '"ere  you  to  pay  me  for  iu<rviees 
rendered  after  the  employment   there  or  w&s  lfV«  Kathhone  to  pay?     A» 
-•ve  were   to  pay  you  for  services.         e  sere  to  pesy  you  30$  of   the  pro- 
ceeds of   the    settlement.       '%,     That   MM  for  what?     A.       e  were  to 
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pay  you  2$$  of  our  50:£.B       fhe  claimant   introduced  no  writ  ton 

t>  violence  of  &»y  kind  to  oubst.aat.iate  his  claiwu       He  eid  introduct 

certain  letters  written  by  the  deee**s«s    to  hiafc,  but  in  none  of  these 

it  fcfetift  aay  recognition  or  rs-feroaee   to  the  alleged"  nt<lf ilWim't  *     Oaa 
of  th*  letters,  &*$*4  January  15,  ItS&t  contain*  the  follo«i»gj  *I 
wae  oertalnly  eurp?ieed   to  receive  your  lotto?  ©f  January  I2th»  192S 
You  kno#  say  position  with  rtgafd    to  thie  matter.     1  cannot  there- 
foro  consider  your  re^ue^t  for  payasent  of  |2,2S0.tt     the  claiaant 
dio  not  offer  a  copy  of  hit  letter  of  January  13*  !#•*•  nor  did  he 
offer  to  prove  it®  contents,  and  there  it  aothiag  in  the  record   to 
ahoa  what  hio  "request  for  p&yaeat  of  JttSf©*  «a»*     1'n  any  event, 
whatever  request  he  &*de,   the  dec«».a«e  decline*   to  consider  the  8«aae# 
The  deceased  had  receives  Uj,^;;,  which  **«  the  full  ausount  of  hie 
eoiapcao  .tioa,  by  -u^ust  1*»  11*1*,  as!  there  is  nothing  in  tin  Jrtttfi 
to  chow   taat   xUe  olaiaaat  ever  «ea«uid.©d  or  r*tvue*te-s  of   t&e  unseated* 
in  any  -say,  paya&ej&t  of  the  alleged  fee.     8t  knew  of  lab  p&y&eato  mde 
to  the  iOOOaao*  ,  la  settlement  of  the  Siadex  ot  al*  claim,  at   the  tiau 
they  were  ssace,  ana  he  also  kn*«  lint*   the  deceased  retained  ^-15,000 
as  hit  eoapeae&tioa*      --hen  Minder  et  &i#  received   payaent  on  account 
•4    $heir  fifty  per  cent   they   paid   th«  sl^isjant   twenty  p«?r  ©eat  of  the 
taae*     2a  all,    the  claimant   received   ■/rem  taaft«   parties  93|€09a     Under 
all  th*  faotfl  and   circttattaxjoea  in  this  ease  the  donate  court  m6 
the  Circuit  court  isere  fully  |*oti£i«4l   in  disallowing!:   the  clalau 

the  £  state  aleo  content sd»  upon  the  trial,  tn«t  even  if  it 
could  be  held   Ife&tS  the  deceased   too  made  a  preaiee   to  pay  the  claimant 
a  eertain  p*rt  of  him  fee  that,  nevertheless*   the  •&&£■  ??ould  be  barrec 
by  th*'   statute  of  limitations,     ft  avoid   the  effect  of   the  plea  of  the 
statute  Hh  l&fciMUai  relies  upon  tat  following  testimony  of  Switaer* 
*%•       £*$  he   f-ay  aaythiag  about  when  a  gettleaent  «uld  too  aatfe  with 
Sfcp.  Cobb?     a.     f««i  ae  said  the  amount  *&a  to  be  paid  when  the  final 
settlssaent  of  the  sa-ae  had  i»eea  a*&s  with  the  ..-uUoia  l state  and  the 
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Byron-Js*ek«on  i-ron     orks*   *  ..  '•;■•©- a  ther*  any  easing  sa&de  at 

t&M  film*  afi  fen  the  fciiae  when  tain  division  WU  I*  be  i»&d*?  A. 
Ho,  they*  w*a  not.  it  %^r  to  we  at  fclMi  final  ee%tlea*nt  of  the 
suit.*        »he  cl&U&ant  concerns  8  that   tf  iius   fc«  a  I  iaony  of   ;.*it»er 

"it   is  evident   tjta*  the  e-'tuss  of  action  umies*  *he   foregoing  contract 
could  not  accrue  until  the  final  collection  ban   been  aa4e  in  tan 
settlement |  until  the  posoibility  ©*•   collection  had  ceaeed  or   until 
the  death  of    tne  deceases,  under  section  €7  of  the   Illinois     djalnifi- 
tration    .cfc,"  and   that   "it   is  definitely  eoiaalls&sd  by  the  letter* 
of  *?r.  ftat&anno*   received   in  ;■.  vi<:*aeet   thai   an  late  su;  January,  19£3# 
tho  final  payment  su   ban    settlement  ais.ee  v/ith  the  luJeis-  Sst&te  bad 
not  deen  made,  and  laeaefettn  nad  r   tan  contract*  tan  elai»KB.t*a  ei.uae 
of  action  aad  not  yet  accrued**        ~e  ^x*  & ■-■tisileu*  after  a  car«i'ul 
eoneiceration  of   all   tan  f&etn  and    virettjaatwioeB   in   Uis  nana*  that 
the  Probate  court  nad    tin  wlreuit   eo&rt  «o«M  have  'bean  justified  in 
disbelieving  vas    testlsiaay   of     .wither   &$   to   the  allege-'.-    e&ai*.aofe«    ■' -a 
'?,■©  have  heretofore  stated,    SwStanS  ei<i  not   testily   La   the   Probate 
court  ano  the  claimant   relies  upon  his*  testlteoay   in  fctM  Circuit,   court 
to  support   his  eiraia*      Iv  am»v  havs  aaonane  apjtttoat*   after  tan    ;>ro- 
ttialajt   in  the  PjrnVatn   cours-,    feaat    the  g&ea  of   tan   -t&tute  of 
limitations  «eulo  »«f«*l  t«s   cities   La   the  Cixaait   court   tsaaOoe  evi- 
dence could  be  proouofed   that  would  avoi<S   the  effect  or   tn«  atatute, 
and  there  is  nuon  force  in  tlM  a^gaaaal  al   -iae  Safcate   la&t   the 
taetiaaoy  of  Iwitaas  was  horn  of  necessity,       c  earding  to  tan  oiaia- 
•S&'i  th«ory  of  fact,  a*  was  to  Entail*  hi©  "few*   £rosa  the  dsceRged 
out  of  the  $]t$»0@9  the  latter  neoa&ron  for  hie  compensation.     His 
contention  that  ander  sueh  cireuast? noes  he  could  not  ixaet  any  annoy 
froa  the  deeessoc   hec&Ui*e  there  van  |S9@  cue  Binder   et  al«»  which 
for  some  reason  had  not  been  #aid,  and  that  therefore  he  was  compelled 
to  wait   99 at  tea  yesjro  bt;iare  he  could,  insert  his  olaia  against   the 
diiOos,8ee»  does  act  appeal  to  ue,   especially   in  Tie??  of   the  fact 
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that  het  a  lawyer*  hae1  absolutely  nothing  la     ritt»:    fro»  the 

deceased  fro»  which,  a  recognition  of  the  alleged  stgrament  might 
even  he  iapiiea.       But  if  the  testimony  of  Biri&ses  is  to  h&  given 

■tvcifciii,   tt  cot;:  net*    i»   our  jucgatent*  avoid    the   effect  of    the 
statute*         «Ml»f*  testified   that    the  -nstottnt  of   the  lee  «a«  to  he 
p&ic  t&*  elfeutiaat  fcjr  the  tieeeafeed  "eh***  the  final  aett-leiaent  of 
the   cat*-  has;  beta  auwe  «it$t  the  X4i3oi»  Rotate  a»4   the-  hyroaWacksea 
ii'ors   -.oris***        *t   is  eWHMMNtiUN    tbsi   this.  s&&e  *&&&  settled  for  l^fOG© 
in  Ivlt .       -SiRfief1*  te^tisasiiy  &o«s$a  not  support  tne  contention  of 
li,*   cl^iaaat   (&&t   i.ie  alleged  agreement  eas  not   to  fee  performed   until 
a£t*;r  &H  the  aya&/  &M  MAes   U«*   settlement  h&e   (MNNBi  eelleetee* 

i'ac  claitt&ni  eoa&eiKU   fefeat   the   trial  court  ©rre4  in 
exeiusiag  hie  ex&ihit  ftoak**  48.        e  think  tela  eontention  is 
ei%hout  ■*¥&%«   but  even  if  it  were  oth«'wi«e»  nevertheless*  in  our 
JtKlpnilll  the  introduction  of   Hw*   exhibit  --vould  not  Rave  aidoo 
olaisssant  *  e  case* 

After  giving  «Ju*  consideration  to  all  she   f&ftfl  agg 
cireuaafcanee*  in  this  esss©#  we  hare   rerwhsd   the   conclusion  th-.t  if 
a  stale  cl*i»  of  this  •!§»»«%#*  W«»«   to  oe  allowed t  ho  estate   »culd 
he  safe. 

the  Jucgawmfc   of   the  Circuit  court  of  t:ook  county  is  a 
Juet  one  a«<3   is   should  he  &S4   it   is  nfiirm^d* 

3xidl?y*  ?♦  J»f  and  aerner*  «»•  concur • 
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ASH IH  SROLL, 

Appellee » 


CITY  67   3XTC        , 

*  l&usielp&l  Corporstion, 

Appellant* 
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Angle  Broil,  plaintiff*  sae£   the  Cit^  of  Chicago,  a 
municipal  corporation,   defendant,    tn  an  fiction   in  eaae«     there 
ura#  a  trial  &?for<?  the  court,   fitfe   a  Jury*   and   g  verdict  wae 
returns,?   finding  ihe  defesi  i  H         llty  and   &®iiSjf4*£si§  the  plain- 
tiff's dasmgee  in  the  suza  of  (,&,ooc*       Judgment  «ae  entered 
upon  the  verdict  an*;   $ S v       ifendaiit  ha.®  appealed. 

The  declaration  alleged,   lntsr  a^lfi*   &&»t   on  fcfty  14 » 
1923,    in  the   City  of  ";hle;.:£0,   trte&e   she  w&8  walking  on  a. public 
sidewalk  in   the   city,   her  foot   ts  lipped   or  ®*nt   into  a  hole  at 
the  «d#e  of  the  iidtm&k   "in  front  of  63  S«    k&m»  ~treet»  and 
in  front  of  S  &  G   candwleh  Sh*jr»   in  gald*   City,"     and   that   eh® 
i8*it3  thereby  caused  to  ©lip  sand   fall  upon  Use  aidev&lfc  and  received 
in juries,   internal  and  external*   in  and   aoout   the  heed*  araa* 
jipine,  hack,  legs,  and  abdominal  and   pelvis?  organs,   frois  which 
ahe  will  forever   regain  rsieic,   sore*  lame,  etc.,  and   thf\%  she 
Buffers  and  will   tern  true   to   <mf'er  aa  long  &®  s&®  lives*   **te« 
So  question  Is  raised   as  to  the  pleadings.       fhe  defendant  contends 
that  "the  evidence  does  net  disc-lone  the  cause   of  the  appellee's 
falling.      (1)     So  one  saw  her  *.tep  into  the  so-called  hole  in  the 
edge  of  MM   m3M  at   the  alley.     *  *   »    Hone  of  the  leltneeces  saw 
her  foot  &©   into  the  hole.       -he  ft-ll*  at©  will  grant,  hut  It 
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nowhere  appear©  that  the  City  of  Chicago  ia  to  ial&aie  for  her 
felling*"   There  1«  no  »»*£!  In  this  contention,  and,  as  the 
plaintiff  contends*  it  In  difficult  to  btliavt  that  it  is  made 
seriously.    It  appears  from  the  evidence  of  the  plaintiff  that 
«©re  %&*■  t«©  ye&rs  prior  to  the  tint  of  the  accident  a  large 
truck  had  broken  a  section  of  the  stone  sidewalk  extending  north 
from  the  east  line  of  the  build  tag;  kckc  at  63  feat  a. dan*  street, 
Chicago*  The  truck,  also  Made  a  break  in  the  iron  covering  ever  the 
inner  half  of  the  walk,  so  &£vt  there  w&a  ■  triangular  piece  out  of 
the  metal  covering.   the  stone  sice*?alfc  Snail  "keen  in  place  wore  than 
twenty-three  years.   ft  vm«  not  level,  hut  had  *aaj  exaggerated 
toboggan**   The  iron  in&t  "-so  tj»d  that  the  corrugation  had  seen  very 
well  *»nj,  making  She  iron  very  slippery."   Prior  to  the  tlse  of 
the  accident  in  question,  others  had  slipped  and  fallen  fit  the  place 
^here  the  triangular  break  existed,  ^here  plaintiff  caught  her  foot, 
the  plaintiff  am*  employed,  on  the  d»y  of  the  stela  tut *  as  a  hook- 
keeper  and  cashier.   After  leaving  her  *ork  on  the  evening  ia 
question,  eh©  was  walking  east  an  ^dame  street,  about  7  p.  m«,  to 
take  &  motor  has  to  tin  north  side*  where  @h©  lived*  "he  «a»  walking 
immediately  in  the  naff  of  several  other  pedestrians  »nd  s;he  did  not 
eee  the  broken  walk,  nor  teas  ©he  way  knowledge  of  the  same.  Just 
before  rerohlng  the  alley  she  stepped  Into  the  triangular  hole  where 
the  metal  gr«ti»g  and  stand  had  broken  off,  and  ia  an  effort  in 
regain  h©r  footing  she  stepped  with  her  othrx  foot  on  the  inclined 
portion  of  the  stone  walk,  «hea  both  feet  *'aihat  out  from  under* 
her,  and  she  fell  or  sat  down  «ith  "terrific  force*  aeer  the  alley 
edge,  aad  ale©  ©truck  the  back  of  her  fegal  on  the  sset&l  walk*  Her 
statement  sa  to  the  manner  of  the  tfttt&Ht  la  corroborated  by  the 
vltnese  Louis  £avls*   T«©  architects,  named  Mac&iliivr&y  end 
Siseman*  who  were  strangers  to  the  plaintiff,  am   her  lying  on  the 
welk  in  eloae  proximity  to  the  metal  portion  ih*t  mm   broken.  Their 
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testimony  shows  the  dangerous  character  of  the  sieeieallc  at  the 
place  in  question  uM  fcl&t  it  had  been  oat  of  repair  a  number  of 
years.  >;&eGlllivray  testified  Mm*  he  had  slipped  &t  the  point 
in  question,  hut  recovered  himself ,  and  ffl uiUHiuim  testified  that 
he  h- d  fallen  nl   the  mm*   point  in  1926.  The  City  offered  no 
rebuttal  evidence  &«  to  the  manner  of  the  accident,  the  plaintiff 
node  out  m   el***  prima  f&olo  •&«*  and  the  jury  were  Justified  in 
f lading  from  the  evidence  that  th«  defendant  *&•  .guilty  of  the  neg- 
ligence charged  in  the  declaration  and  that  the  plaintiff  ««•  in 
the  exercise  of  ordinary  care  for  her  e«n  s^fsrty  at  the  tine  of  the 
accident* 

The  defendant  contends  that  the  verdict  i©  largely  in 
excess  of  any  injuriee  shovn  to  hare  been  sustained  by  the  testimony 
of  the  plaintiff*®  witneseet*   Hi  find  no  merit  in  this  contention. 
The  evidence  not  only  -show©  thst  the  plaintiff  sustained  physical 
injuries  on  account  of  Uts  accident,  but  tfe&t  her  loo©  of  salary 
due  to  it  exceeded  $2.00-.   is  complaint  is  made  a*  to  the  in- 
structions hearing  on  the  «ue:?tion  of  diasages  and  we  would  not  be 
Justified  in  disturbing  the  amount  af  the  verdict. 

In  the  original  brief  of  the-  de£«&&ftnt  no  complaint  was 
made  a©  to  nay   of  the  instructions,  but  in  the  reply  brief  the 
defendant  complains  th«t  the  trial  court  erred  in  giving  to  the 
Jury,  at  the  instance  of  the  plaintiff,  instructions  three  and 
fivo.  biter   the  filing  ef  the  &%$<m&lMt* »   reply  brief,  the  plain- 
tiff filed,  in  this  court,  s  notion  thftl  the  complaint  as  to  the 
instructions  he  disregarded  ©a  the  ground  tmnt  the  new  natter  con- 
tained in  the  reply  brief  Mi  waived  by  the  failure  ©f  the  defendant 
to  present  the  sane  in  its  original  brief,  i'iulo  19  of  this  court 
provides i  "Seply  briefs*  if  any,  shall  not  raise  any  new  points 
but  shall  be  confine  strictly  to  point©  presented  by  the  brief  of 
the  opposing  party,"  This  rule  is  well  ta»o*n  to  all  attorneys*  and 
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we  hav*  frequently  held   that  any  error  in   the   record  ?el&tiag  to 
the  giving  or  r«r  fusing  of  Instructions  which  Is  not   Mgmtl  ia  the 
opwola?:  brlrf   i»  waives1   end   eianot   afterwards  be  avaliee  of  Tby 
the  appellant,     (Il»djtlljr._ .vM?"i:8.  *..g>rthwo8tern  Ry.  Co,,  soo  1X1. 
App.   55««   575  |     l^lgh  V.,...C|ty  Qf.  Chicago,    325   111,   499}      ggggfj     0ftl 
ffaehlBi.;  Co.   v.  Keyer.  98  Til.    ..pp.   640,  644 i     Suitable  gajgfeg  BBfa. 
Co,  T..g.M,C>i   0*  &  :t.  L.  3.   Co.,  155  ill.  .-pp.  865,     ?l-gj  Kongoven 
V,  Watts,  256  111.    vpp,   lt>f ,  112,)     The  »m»  rule  prevails  In  the 
'•ttpreae   court.     In  City  of   g&teBJ  Y«   *etaelf   261  111.  49S,  502, 
the  court  said  t     "Certain  other  objections  KM  ralse<s  by  appellants 
In  their  reply  brief  rchich  ftJfe  not  raised   tn  the  original  brief s 
filed.     Under  the  rules  of  practice   in  this  ©ouri.   aaaa.  Questions  eon 
not  b*  eoaeidered.'*      (fee  si®©  P.lrp.la  v.  Taraee     o.,   233  111,  BIO, 
Sls*     5«tgg  v.  -City  of  ghjjggg&j   s11  *H»  *•#•  112 1     The  Indiana 

a^Uag**  JBtttaal  yiyt^lHiK.    §»« v.  the   People,,    170   111,    <i?4§     fffjBt,, 

Chicago .  ?erk  Seaalaaiaae.rs.T.  ©|tty  Cf  Cale&ffei  170  111.  618,}     that 
there  Is  nerlt  in  the  motion  of  the  appellee  ssjanofc  be  iitteefcioaed. 
However,   M  have   examinee   tat   two   instruction©,     dumber  five  la  the 
eaae  instruction  fct  as s  passed  apon  ay  this  court   in  ;  oleh  y ,  ^Ity 
Of  Chicle,*.  236   111.    '.pp.  fl-20,   537.       la  taat  ease  it  was  known  as 
instruction  aaaaex  fcw&i   and   lata  court   refused  to  sustain  the 
objection  raised  to  it*       The    vupreme   court,    in  passing;  upon  the 
objections  to  the  intrust  ion   (g.glt;h  v*   City  of  Chic^g:oy   3;;;3  ill. 
*"»   »uara ) *  WM   (s>»  504) i     "tala  ins&ruotloa  did  not  direst  a  ver- 
dict nor  did   it  attempt   u  fix  liability.       It  simply  stated  a 
proposition  of  law  about  -which  th*>re  can  be  n©  controversy,     from  a 
reading  of  the  -'hole  instruction  it  eaaaat  be  aaiu   that  the  court 
has  assumed,  by  it   tttftt   ta*  crosswalk  V«a  unsafe. *       s  to  instruction 
n*uab*r  three,  galea  evea  not.  direct  a  verolet*  while  it  is  true, 

as  the  defendant  contends,   fcaat   it   is  ungraaaaatiesuLly  and  loosely 

that 
drawn,  nevertheless,  W  so  not  bsli*ve2«  jury  ceul^  have  been 
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aisled  by  itt   especially  In  view  ©f  the  defendant* a  gives  in- 
struction®.      &»f«aft«&£*«  riven  instruction  number  12  re&esa  &• 
follow*!     "The  court  instructs  the  jury  fcJS&t  whild  It    is  the  law 
Ifatft  a  person  ueingr  a  public  eitfe^slk  tea  the  jriffct   t©  ©setae©  th&t 
it  is  rtasflMKIjF  aaffe   fw   travel  by  persons  using;  oreia^ry  ©are  for 
their  own  safety*   still   if  &  person  has*  kiao^ieege   tslsm.%  a   sidewalk 
ie   in  iNtfl  and  Mstaf©  condition  for   travel,  or  *«uld  by  the  exeroie© 
of  ordinary  ©are  on  her  own  pert,  have  kao*m  it,   then  you  are  in- 
efcrueted   th*t   such  persons,  HttiE«Y   the  law,  would  have  no  right   t© 
asBUiB*  tmA   regulate  he?   conduct  upon  the   Resumption  th>t  it  was  ia 
a  good   condition  contrary  to  her     etual  knowledge,  or   such  knowledge 
aw,  by  Um  exercise  of  ©r^in^ry  care  on  her  part,  und-.-r  all  the 
eircuss^tsncee  ai  ehown  by  6a©  eviwfjtfw,   sh«  would   or  should*  have 
had.* 

the  judgsent  of  the  Superior   "eurt  of  Cook  county  ia 
affirmed* 

m  m  - « 

fihridley,  P»  J.,  and  Seraer,   J. »   eoneur. 
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Appellee* 

istn  mntAiii  doing 

busioeoa    a*  W&MXt  &    vOJiiMBY, 
appellant* 


MU  JV,   fXOI    3CABLAS   ..  .J,  !  /'    fH  ! 


Henry  Herjaan*   plaintiff,   aaed  B&wla  MoBe&l,  doing 
business  «e  McSeal  A  "oiap&ny,  &e£#n&atnfc»   la  &n  action  of  fcrespaes 
©a  the  esse  for  itawHMpa   ?.usj-s  sines?  by  ra&natt  of  fraud  ami  deceit 
alleged   to  have  been  practiced  o»  %'m  plaintiff  by  the  defend 'Hat. 
the   csa©  w*s  tried  before  the  court*  with  a  Jury*  and  £  verdict 
was  returned    f  tad  tag  the  issues  in  favor  of  the  plaintiff  sntf 
Besieging  hi®  ftaafttfes  at   the   turn  of  il,$Ou,   "plus  5s'  interest  from 
date  of  transaction**         Judgment  aaa  entered   in  favor  of   the 
plaintiff   in   r, h*;   au»  of    .l,71i#3'-    «ns   tne  £*f*a&aKt  a&a  appealed* 

$*  question  is  raised  an  the  plear'tngs.     The   theory  of 
fact  of  the  plaint i'  ;'   n   I    t,h  I  one  S*   ?«     cMmberg  wn«  an  agent  of 
the  defendant  and    th--t   tfefOUgh     ohlsaberg  the  defendant   offered   to 
deliver  to  the  plnintiff   certain  oonde  in  ftss&aaagft  Tor  certain 
stock  of  the  plaintiff!     that  the  defendant  renre seated  th«t  these 
Oonde  mere  ieeaare4  by  a  first  mortgage  an  the  premises  known  aa 
6511-as  iliia  avenue*  GMeagai     th- 1  baa  @&id  representation  wae 
fftl»«  am?  aaaaa  to  be  false  by  the  defendant!   that   there  appeared 
of  record  against  the  property  tssG  trust  deeee  unreleased  an«3  prior 
in  date   |«  the  trust  deetf   «>.-: curing  the   said  bend*}  that  the 
representation  naa  fraudulently  aoce  for  the  purpoee  of  inducing: 
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the  plaintiff  to   accept   tlic-   bonds  in  dKOlMtMga  for  kit  said   stock, 

and  that  as  a  direct  result   of  the  said  representation  the  plaintiff 
was  induced  to  accept   the  btvfliig  in  tsefesitg*.    fox  hi©  stock*     it  was 
agreed  hy  the  parties   tfewt    the  vslue  of   the  plaintiff**  eto«k  at 
the   tiae  of  the  transaction  «&•  £  1,300,     the  atajor   contention  of  the 
defendant  wm   fctest  -chiaberg  w&a  not  his  agent,  th«t     ehisaberg,   in 
his  dealings  with  the  plaintiff,  acted   as  an  independent  dealer,  and 
that  the  defendant*  in  his  dealifi^s  «ith  the  plaintiff   am>      chiatoerg, 
acted   solely  m  ■  broker,  to  who©  «ae   intrustes   the  execution  of  the 
exchange   contract.       The  defendant  also  contend*  tfe&t   the  <- videno* 
shave   the..t  no  false  representation  sas  practiced  upon  the  pin in tiff 
hy     chijaberg  or   the  defendant* 

the  defendant   contends  that   "the  alleged  representation* 
complained  of  §•?«  ttftJe   by    -chiasm  rg  and  net  hy  the  defendant,'*  and 
that  "-'-ehijaberg  ««a  .not  hiss  agent.*     S*a  NtMruaiy  1?,  If  S3,     ehijaberg 
called  on  the  plaintiff  at   the  latter* a  ho»e  ie     ntiooh,  111.     si 
ta&t  time  the  plaint i.'f  o^-ned   ?8  shares-,  af  central  Cemetery  stock* 
tfhioh,   it   is  agreed,  «a#   theirs  worth  ll»SO©»         ehiaberg  stated  to 
the  plaintiff  that  he  feMfl    gome  bonds;  th.t    -.  -uid  pay  the  plaintiff 
much  better   interest  than  the  Cemetery  stock,   "soiae  gold  bonds* 
first  mortgage  bonds  here  in  Qhica^o,"     ants  th-vt  he  would  give  the 
plaintiff  "twenty  $100 .«Q  bonds,   for  the  75  shares  of  etook  *  *  * 
the  cemetery  r.tock.*  chiKbe*'g  stated   tltftt   the  bancs  «ere  on  » 

"flat  building  here  in  Chlo*go»  -Ilia   -venue  Plata.*       the  plaintiff 
testified   fcfe&t   ''chimb  erg  *  told  me  he  waa  *ith  Ke&eal  &   Company,  and 
so   I  signed   the   contract**     that     chirab; rg  states'  "they  -were  gold 

bonds,   *   «   "  all   I  had   to  do  am  to  send  my  coupons   Is  and  get  «y 
money  on  it,      Kg  said   thnt  •would  he  very  memh  wetter  tfeajR  what  I 
hod   on  the  cemetery  stuff."         t  that   tins   8eltijtfe#sg|  *rete  out,  and 
the  plaintiff  signed,   the  following! 
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*Kr.   C.  F#   '■•ehiabergt 
%  K,  McSe&l  &  Co* 

ntioeh*  111.   2/17/28 

I   agree  to  accept  #8000  In  the  Seleses  3onds  bearing 
6-1/8?  in  lieu  of  75  chares  Seat**!  Ceaetery  *■»  f*0$i  la  the 
Golden  Bonds  bearing  £-l/£;£  In  lien  of  200   shares  Meaori&l 
Parks  and  ^ausoleu®  Company* 

lejQfy  Mm— 

the  next  day  the  plaintiff  r*e«ive<*   from  the  defeneaat  the  following 
letter* 

*U£M2.Ah  &   C0MP>\17 

Stock  and  Bonds 
20-3  outh  LaSalls  Ss* 
Chicago* 

Vebrusry  13  #  1928 

Mr.  Henry  Herman* 
H*  f#  r»#  #3» 
ntioeh,  Illinois* 

I««r  61$  I 

Our  Mr*    •■ehiahery;  was  Up  to  aee  you  yesterday  and   has 

outlined  3  exchange  proposition  whereby  you  axe  to  receive 
$2,000  par  valae  6f;*  ffirftt  kprtpaae  .flold  Bend ,8  for  your  holdings 
of  75  sharer.   Central  Cemetery  Company  of   Illinois   stock*    ■«  bow 
a»k  that  you  mail  la  your  Central  Seaetery  certificate,  properly 
endorsed   ir,  blank*   fcaat   is*   s*ign  your  nam©  on  the  line  in  the 
lower  right   toad   corner  of  the   assignment  el&uee  exactly  as  it 
appears  on   the  face  ©f  the  certificate  hut  leave  all  other  spaces 
blank*  e*e«?pt   t«  baas  your   signature  properly  sitneased.     -e 
enclose  a  Belf-aedreet-sci    sta&ped   registered   envelope  for  your 
convenience    in  ferwaJPsiag   fcfcis  steak  to  us.     Upon  receipt  of  saae 
we  will  promptly  la&as  yea  our  receipt  for   it  and    when   it  h&a 
been  sold  and   the  §8#-©§9  aendj?  secured   far  your*  these  bond*?  will 
be,   In  turn*  Bailee    to  yea  8S8#«*  registered   cover* 

1 1 ta,  reference  to  the  200  taarcn  ®€  i;eaorial  Psrk  and 
Kauaoleuia  Jemefcery  of  Philadelphia,  wish  to  advise  that   it  will 
be  neeeesary  to  look  for  a  market  on  this   stock  elsewhere  which 
will  coneua©  a  little  more   time*  but  you  e&n  rest  assured   that 
this  ie  vaeelTiSg  our  best  attention  sine  just  a©  soon  as  we  have 
found  any  purchaser  for  sane*  you  will  be  advised   further* 

ye  aaygeetate  the  .  y  .hich  you,  have,,  given  ,Myt   I  ahiabarjjfa, 

and  with  ae»»  aiMtca't  *e  remain, 

V*?y  truly  yours* 
KCIKAi  &  COIiPAlY 
(    igaed)       Sy  a*  a*  Hnraaft  ur 
MS  5"*        (Italics  cure.) 

on  March  I*  1928*  the  d-Tendaat  sent  to  the  plaintiff   the  following 
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letter* 


-•  mm,  &  mwmt 

to  eke  8  Sonde 
tOS  outh  iaSalle  t.» 
(StloagO* 

ch  2,   1923* 

Ut •  Henry  Herman. 
H»  F»  &•  sfS* 
ntioch,  Illinois* 

Bear     in 

This  morning  wo  reootfts"  your  letter  mentioning  about 
■DMiilimllon  hae   on  l&e   'phone   with  K**     chiaberg  and  insisting 
upon  delivery  of   ths  |S#<    •     pw  t?1uc-  of  Sills  --venue  apartment* 
g£,s  of  ltl4  as  agreed  upon  for  Uui   73  shares  of  Central  Cemetery 
Company   steck# 

ft  are  encloe->iri.-    ooac   ambers  ?*>»   t€   &m   &1   for   *5Q0  each 
and  numbers  13k,   136,  137  and   1S8  for  |100  each  totnllliv    .1900,00 
£11  ie     venue  apartments  €|*s  of   *M  on  ^hieh  there   ig  accrued 
intsreet  due  us  o.f  $&0#3fU 

ith  r^f^rence  to  the  difference  of  $100  ooad   in  this 
delivery  t©  you,  parj^.r*   ;  chl%be,fff  will  call   on  you  Tuesday  or 
•  edneadsy  of  next  wooit  and   5i  SfS  /grantee  you  th-.t  v«  will 
adjust  this  smttey  to  your   entire  o&tlsf notion »     You  may  withheld; 
remitting   bhe   $3,$*B9  .accrued   intsre&t  due  ttS  on  thesstf  bon^e  and 
giro  yaur  check   to  Kr«    - -chimb «rg  «h#n  he  cells* 

Assuring  you  of  our  &$p:re«.IoiiOfi  for  this  business,  and 
with  boot  ^i*ha-g»  we  remain 

'■'•.  ry  truly  yours* 

(signed)  By     />»  a«  Karmet 

AAH»F 

MO*"        (Italics  ours#) 

As  soon  M  the  plain,!.':'   roooiSHMS    the  defen&anfc'  a  letter  of  February 

13  ho  Bailed*   to  the  letter,  his   Steele,   *fhich  oas  at  once  ssolo.  by  the 

defendant t          £  the  time  that  the   defendant   ©©!&  this  .-took  he  did. 

not  own  or  have   in  hi©  possession  the   taHS&S  which  he  afterwards  tunned 

over  to  the  plaintiff.        la  ftusti   he  tioss  not   claim  to  have  purchased 

the   game  until  M*rch  1,   19*3.       in   the  se»ntise  the  plaintiff  had 

been  dementing  of   the  £«f«Hfta8t   th«  deJUveay  of  th*  bono;,?,  and  on 

March  2,  1923,    the  defendant  mailed   fcfeo  V-ends   to  him.     /a  a  natter  of 

fact,   the  defendant  delivered   tea   the  plaintiff  but  taTft*   $S$S>  bonds 

and  four  $loo   aondst.        In  the  letter  of  fcrch  Si,  the  defendant  states) 
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*¥lth  reference  to  the  difference  of  #100  bond  in  thie  delivery 
to  you,  nur  Kr«  :chj.Bbfe.r&  will  call  on  you  Tuesday  or  "edneaday 
of  next  %eck  and  we  can  gnarafttae  you  that  ~-te  «ill  aa^Vat   this 

matter  to  your  entire  satisfaction.**       It   appears  frdas  the  records 

in  the  Ceac-tery  company*©  office   that    the   gefemaaht   gttavnfttMftH!  the 

company 
signature  of   she  plaintiff   to  the  indorsement  of  the  Ce&etejy/stoek > 

although  he  hat  not  seen  the  plaintiff  sigh  the  same  and  ares  not 
f&Bsilt&r  eith  hie  signature*         fter  a  careful  examination  of  the 
entire  evidence  bearing  upon  the  instant  contention  we  a«   satisfied 
that  the  jury  were  full/  jantlflao    is  fine  lag  that   Sahfonharg  '*»■* 
the   agent  of  the  defendant   in  Iha   transaction  with  the  plaintiff* 
the  defendant  contends  that  his   "first   connection  *ith 
the  exchange  wse  subsequent   to  the  Baking  of  the  contract  »*     9ur 
conclusion  as  to   the  first  contention  ^ould  be  a  sufficient  answer 
to  the  instant  one*     The  contention  of  the  defendant  is  baaed  upon 
the  following  anatHftntittftnf     (1)     that  /.chi*aberg  was  not  sefattsan.t'i 
agent,  and    {£)   that  the  o'oounent   si  :.;ned   by    the  plaintiff  In     ntiech* 
Illinois*  on   'v/bruary  17 »  1983,   constituted   a  contract.       e  have 
already  anansirea  the  first  assuttntlan*       The  ga#tnatnt   in  question 
in  aad  of  itself,  alone,  did  not   constitute   liis  contract.     The   con- 
tract vaa  consummated  -?:hen  the  defendant,   in  hie  letter  of  February 
16,  1933,  acknowledged  the  receipt  of  the  so caveat  of  February  17 
and  directed   the  plaintiff   to  send  In  his  shares  of  stock   in  order 
t©  earry  the  exchange   into  effect*       the  defendant,   in  an  tffnrt 
to  e«sc**p©  liability,  not  only  %uefstione   the  agaaey  of     chiaberg  but 
seeks  to  argue   that   vif-raet,   who   oig&tu   the  defendant's  n&ie©  to  the 
letters  of  February  13  and  Kerch  if  193$*  had  not  the  authority  t© 
bind   the  defendant  by   certain  statements  in  the   swae.     It   is   s-osse^hat 
difficult   to  speak  in  temperate  teres  of   the  attempts  of  the  defend- 
ant to  avoid  liability  for  the  fraud  peaetaati  upon  the  unfortunate 
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plaintiff.         ,«   to  the  la»t  contention t    I*   is   »«f'2  icient  to  »r<e 
that   the  B*f«nsaigt|   whin  MpW  th*    italic1 «         I   cos^'llec!   to  admit 

the  agency  of  iHriaet.       Hi  tiotif  ieo   bit  6  H-wt  mma  is  his  employ 
and   fcteas  hi  Aid    *&H   si   the   cu* despondence  of   ths   difand&at*     He 
waa  further  forced   to  admit   Ife&t  Ha  suae  t ,  wh«si  he  wsrofci   the  letter  of 
february  13,  IfSfU  •*»*  conducting  the  b-aaine<e&  of  the  defendant. 
>>BW   the    letters  ftftiffiiiid    to   the    plaimtiff  s.ad     -sked    if  he   «aw 
thea  be  for©  they  user*  Bailee,   hi  ssada  the  following  osswari     "A. 
J   dojr)*t   recall  having  seen   fchftn*"        Phi  evidence   eho\v&   that   the 
defendant   received  the  benefit   of  the  misrepresentation  made  to  the 
plaintiff.     He    sold   the   plaintiff  «,c   etoall  ana   receive*:;  the  >«©ney 
for  the   MM*       He   claims  to  fe»Ti  purchase;   the   -;;.©nd«  of  £risa«  on 
fc&rch  1  and    it  m&a  he  viho   sent   the  "sonde-   to  the  plaintiff.     All 
the  fact©  and   circumstances  in   the  iooa   *>ho»  plainly  that   -''chi»b$?g 
was  the  defendant's  agist  and  that  the  contract  in  question  wa*  a 
contract  between  the  plaintiff  and   the  defendant. 

The  defendant  next   contends  that  •ttM    tvicancs   shows  no 
actionable    false  representations  by  either     er*i:.\'oerg  or  the  defendant 
ai  to  any  Minority  behind   th<:<  honda*"       Jhis  contention »  like  the 
others*   is  devoid  of  merit*        ..chimberg  told   the  plaintiff   that  he 
sould   -ivt-  him  "gold   bonus,  jj&JBkJSSU&BMS*  $£B&St  fcere  in  Saiingie* 
In  the  defendant'®  letter  ©I  Fifctwaay  1S|  19HS,  he  sstmtest     *¥©u 
(plaintiff)   are   to  receive  *2,c,-g  pa;  tn&na  6l**  ffirafc  gortffl&#e  aoldir. 
Bond.©  for  you;   helcings  of  75  shares  Central  Cemetery  Company  of 
Illinois  stock."       kt  the  top  of  the  mama's  ?iven  to  the  plaintiff 
appears*   in   -old    tyra.   the  following!     "Securod.^  3y  First  >ortgafli«» 
(Italics  ours.)        It   is  undisputed   Uutt  at   Mas  time  the  bonds  were 
executed,   at  sail  as  it    MM   time   the  defendant  delivered   them  to  the 
plaintiff,   there  were   two  trust  deeds,   each  for   the   principal  sum  of 
$55,000,  dated   and  recorded  prior   to  tnf   trttst  aiid    »•  curing  the 
bond  a  |  th'-t   the   two  prior   trust  deeds  were  ttttvilaamao'   it   the  time  of 
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the  transaction  le  %a«ati«»a  as  well  *a  &$  the  tiaa  of  the  trial 
of  this  cause,  as*  fehat  the  fcfttgt  abed  iven  to  secure  the  oosda 
was  s  third  aartgage*       ffea  iafangbat  ajrgaaa*  lMM9fnr«  l&at  the 

evidence  dots  not   eho*   fekat   Ittfcll   &#kisa*a*g  er   ti«   gafaatfattt  knew 

££»$  the  feon<S»  cava  not   s«?cure<1   ay  a  first  aortgnge*      -hilt  it   is 

necessary,   in  a  eaae  »l  this  kind,    to   prore  jgcj^njte£,  nevvrtheleea* 

that   fact,  like  &«y  other  feet*   aa?  »a  avee**   by  direct  and   sireuw- 

•tantial  tvideace.     II   is  for  the  jury  to  tatoialaee   from  all  the 

facta  and  circuwetaaeee  ia  the  aasbi   e$»*ke*  the  ..«t  knew  the 

truth  -*hen  fed  and  tola  agest  ttads  the  false  statements.     hB  baa  seen 

often  stated,  rush  fcSbwledge  nagF  kf   a  $»at   la&ewMtt  f*e»  ether 

facte*    though  sot  iiyeetl?  proved.     The  defendant*  doing  i'Ugsiaeaa  as 

"tfexbal  &  Coa-pany*"   heir    :.l»aelf  out  to  ih#  verld   a©  engaged   in  the 

stocks  and   bonds  business.       $ft  h&e  an  office  on  one  of  the  main 

streets  of  the  do-<at©-wn  part  of  chics so.     H«  wae  not  a  aaaber  of  any 

exchange  &n<*  he  d**lt  in  ea&t  asa  called  "anltttteg  aeewttiee**     aa 

chieibcrg  told 
*e  have  here  &o  fare  etat*d,/tlte  plaintiff  text   the  bonds  were  first 

aorfcgase  b©nd®$   tht  defeBd«nt,   in  Ma  letter  to  the  plaintiff,  stated 

that  they  *er*  first  aortgag?  bonds*  an-  on  baa   faae  of  the  bonds 

that  the  S«feautaa*  taraed  *f*«   to  the   plaiattf?  ^yssaiaenily  sheared 

the  «t* tenant   that  the  ^anda  «r«   ?*  eared  fey  a  first  aortgage*       aula 

an  honeat  ae*i*f   la  feondu  represent  to  a  eaaitiKas  that   fea&aa  wre 

secured  by  a   first  aertgage*   *lthout   f|**t  oaklng  inquiries  on  the 

eabjeetv    Can  a  uealcr  represent  te  ■  e*#taa*e*  that  a  s&ond  i«  secured 

by  r  rirat  aertgage*  and   &«««  hid*  behind   |&g  j&a*;   Kite*  he  did  net 

fejgM  thai   the   .->ead  «ae  »ctaally  Sd  ©***<?  by  only  n   shirti   <.:-ertgagef 

The  jury  had  «  right  so  infer  froa  all  the  f»<ts  ana1  rlrranrTtonmnj 

in  tki»  oa^«  that  the  defendant  fcae*  that  thi.  tapra«a»»at4«i  ^a« 

falat.       r«e  „.„  |B  m^  &»  mmmmm  aaogM  t.  a^aaa  the  &^nay 

Of     ehi.b,rg  mi   Bar»t   alM   t,»,,,   to   lhrw  11|Ju  .^   ^  ^^ 


■ 


■ 

1 

■ 

rtfinMNl 

-  X-« 

.  •* 
•  - 

■ 
i«HHt  a* 

■ 

■ 

•  ■ 


-3- 

sf  the  defendant  In  the   transaction,      if   the   transaction  «as 
on  honest  one,  tffcy  should   the  defendant   seek  to  hide  behind     chimberg 
and  Hansel?     r.chlssberg  told   the  plaintiff   toot   ;he  bends  sere  a 
much  better   investment  for  the  latter  than  his  stock.     Karmot 
admitted   th»t  at   the   time   »f   the    transaction  with  the  plaintiff 
he  could   buy  the   bonds  on  the  market  at  &  2U< rge  discount.     The 
argument   of  the  defendant  that   the  statements  of    ichimberg  and 
the  defendant   th*t   the  bond  si  werfc  first  mortgage   Dond©  was  nothing 
more  than  "ordinary  nnd  permissible  puffing,*   is  an  idle  one  and 
requires  no  answer* 

The  defendant   next   contend?  that  "the  plaintiff's  daaagts* 
if  any,  sre  limitec    to  the  dlfforeaw  between  the  value  of   the  stock 
and   that  of   the  bonds  at  the   time   of  the  exchange."     The  bonds*  in 
Question  ^ere  a  part  of  an  is«ue  totaling  | 110,000.       They  were  sub- 
ject to  two  prior  ds-tec?  and    recorded   trust  deeds*   unrele&sed,   con- 
veying the  same  property  com*sye&  in  the   trust  deed  securing  the 
bonds*   e<*eh  aggregating  |SS#0@©«       The  total  mortgage   indebtedness 
upon  the  property  in  question  tu  $826*000,   mai   the  gross?  annual 
income   froia  the  premises*  was  I 17*030*       The  evidence  shows  that 
there  was  sv  default   in  the   payment   of   Interest  on  toe   bonds  in  ques- 
tion and  th»t  no  principal!  or   interest  hec  \wesn  paid  upon  the  bones, 
Haraet*  a  witness  for  the  defendant,   testified  th't   the  defendant 
bought  the  bonds  in  caseation  on  Unreh  2,  1923,   twm  Seorge  Krisan 
for  $1*310*33*       This  ma  the  only  evidence   Introduced  by  the  defend- 
ant on  the   ;;ubj«?ct  of  the   value  §f  the  bonds.     Srle&n  *rae  not  produced 
as  a  witness*       Hsrmet   sought   in  every  way  to  aid   the  defendant*  He 
testified   th at   -chlmberg  «as  a  trader  on  his  own  account  and  was  not 
in  the  ewploy  of  the  defendant;  and  he  tried  also  to  show  Inst  the 
defendant  had  no  connection  with  the  transaction  in  question.       The 
Jury  were  sully  Justified   in  disbelieving  H^met'e  te   tiraony  as  to  the 
Krissn  transaction  and  they  were  further  Justified   in  finding  that 
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the  bonds  ia  twenties  weyt  sorthleea*       W  the  bond  a  had  any  sub- 
stantial v%lue  the  defendant    anuld  hav*   proven  th  t   fact  by  credible 
evidence.       He  failed    to  do  so* 

The  defendant  next  contends  thnt  "bo  b&aiia  is  found  in 
the  evidence  for  the  plaintiff's  instructions  ■  iivcting  the  Jury 
to  include  exemplary  tffMMigia   if    they  found   the  issues  in  hie  favor #* 
It  would  be  a  sufficient  answer   to  this  contention  to  say  thnt  the 
jury*  by  its  verdict,   AH  not   MttteN   exemplary  djsm&ge&.     However* 
the  giving  of   the  instruction©  la  question  «»a  *.%rs~aated  under  the 
f%cta  iand   circumstances  of  &hi»  case*  ae   it    is  apparent   Ik   fc   the 
representation  about   Mm  bonds  *ae  wantonly  »JM  resignedly  made  by 
the  defendant   for  the  purpose   of   inducing  the  plaintiff  to  »»ke  the 

exchange* 

the  defendant  next  contends?  that  ""the  amount  by  which  the 
judgment  exceed®  the  verdict*  being  apparently  isllo^ed  «.«  interest* 
is  erroneous  b^e&uee  of  the-  Jury's  failure   to  fix  the  date   fros  ^hieh 
interest  should  accrue."       there   is  ko  merit   in  this  contention*     A 
verdict  amy  be  construee   by  the  court   elta  reference   to  the   pleadings 
and   evidence   in  the  record t  snd   it  i  tmple  matter  for   the   trial 

court  to  aece-rtr-in  froa  the  evience  the  date  of   the  transact iont 
about  which  there  ia  no  c impute*  and  to  co&pute   the-  exeunt  of  interest 
on  £1,500* 

Transactions  like  the  instant  one  are  becoming  too  coasmoa# 
and  it  -would  be  a  serious  coasmentHry  upon  justice  if  the  d>fend«tat 
could   obtain   thw   valuable   stock  of  the  plaint i" t   through  ■     false  and 
fraudulent  representation  MM   escape   the  consequence b  of  euch  con- 
duet,       the  ju^^sent  of  the  Circuit   court  of  Sack  eounty  is  a  just  one 

and   it   should  be  and    it  1*  ftffimtie 

IRS   .  . 

Sridley,  9*   ?«i  aao  Kerner,  J. #  concur* 


I 

■   ■ 
a  BMWVgM 

d 

■ 

■ 

tWtt 

.       .         .    ! 

*3ilX    9tti 
JW»B    »Jf«J 

;.  - 

I 

.    N 

*         ..  . 


3514? 


Lfc'  ^R   FSTXTIGh'  01  .      KIT, 

to     be  Discharged   Una or  the 
Insolvent  Debtors'    Act. 


IBAH  BRADY,   Administrator  of 
the  Batata  or  B&2.SB  BUSY, 

Deceased, 

(hespondentj      Appellee. 
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icR.    JU&XZCK   SCAfcLAa  USHVERiSD  liW  QPlalOI*   09  Uff. 

Frank  Bva4ya  Administrator  of  the  a at ate  of  Nellie 
Brady,   >if  aaea,   supd  -Jeorge  kit   tfi  an  action  on  the  ease,   in   the 
Circuit   court  of  Cook  county.      *aere  was  a   trial  before  the  court, 
with  a  Jury,  and  a  verdict  tab  returned  finding  the  defendant  guilty 
and  assessing  the  plaintiff* a  damages  at   the  sur  of  #l,ft-;  &«      Jude;- 
uient  was   entered  u;>on   th«  verdict.      Thereafter   the  defendant  (here- 
inafter sailed  the  petitions?)   petitioned  tne  County   oourt  of  Cook 
county  to   release  him  frssa  imprisonment  under  a  writ  of  capias  &<l 
sat isf so iend.uai  issued  frem  the  circuit  «sourt  upon  the  Jtt&$aaat« 
Upon  the  hearing  in   the  0  unty  court  tae  petitioner  claimed  that 
malice  ia»  not   Use  gist  of   the  action   in   said   cause,   and  he  filed 
a  schedule  under  the  provisions  of  the  Insolvent  Debtors'  Act.      lap 
petitioner  offered  in   evidence  the  declaration  in   the  cause;   also 
the  inetruotions  given   to   the  Jury  *sjnd  the  special   finding  returned 
by  Dm  jury,      The  trial  judge,   in  the  proceedings  in   the  County 
court,   entered  an  order  finding  that  aaaiice  was  the  gist  of  the 
action  in  the*  Circuit   court   MM   reicondiin     Lhe  petitioner  to   the 
custody  of  the   sheriff.      >ro..    this  order   tne  petitioner  has  annealed. 

The  petitioner  alleges  that  t  a  tri^a   court  erred  in 
finding   that  Eialice  *n&   the  *Ust  of   the   action   in   the  Circuit   court.. 
The   third   count   of   the  declaration   alleges   ( Inter  all  a  J    tnst   tne 
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petitioner   "operated    *r.  5   controlled  his   said   automobile  in   a  westerly 

direction,  in    ss&ir!   Western   avenue,   witn  an  entire  absence  of  eare 

and  with  complete  disregard  fw   th«  rights  of  tne  plaintiff  and 

others  using   said  Western  avenue,   and  wiin  complete  disre^arsi   for 

the   signal  lights   then  giving  the  rigiit  ol  way  to  nortnerly  audi 

southerly  traffic;    and   then   and   there   so  wilfully,   wantonly  and 

aaliclouely,    and  with  an   intent   and  a  willingness  to  injure  the 

terrific 
plaintiff's  intestate  and  run  her   down  with  great  foroe  and/vioI«nee 

drove  an??   ran  into,   upon  an 3  against  the  plaintiff's  intestate  and 
then  and   there  the  plaintiff  avers  that  his   said  intestate*  was  with 
great  force   thrown  against  the  street,  p?»vea«»rit  nod  other  hard   sub- 
stances  there  by  si«*acs  sifcd  ae   a  result  of  the  defendant's  wilful 
and  wanton  conduct   the  plaintiff's  intestate  was   seriously  and 
grievously  wounded,    injured,  bruised,    internally  arid  externally, 
that  as  a  result   thereof  she  died  on,    to-wit;    the  24th  day  of 
December,    A.,   I).   1928."     the  court  gave  ( injury,  fjjy§)    the  following 
instructions:      (1)    "*h®   sgttirt   instruct®  the  jury  tnat  what   is  known 
as  wilful   and  wanton  misconduct  is   such  conduct  as  amounts  to   an 
intentional   disregard  of  a  known  duty  necessary   to   th»  safety  of 
a  person  or  property  of  another  and   entire  absence  of  care   for  the 
life,  person,  or  property  of  others  such  as  exhibits  a  conscious 
indifference   to   consequences. *        i'i)    *'!«.©  court  instructs  the   jury, 
as  a  Batter  of  law,   that  a  wilful   or  wanton   act  say  be  clone  with 
deliberate   intent,  or  it  ■*£  be  done  without  a  deliberate   intent, 
but   ??ith   sucn  an   entire  absence  of   care  as   exhibits   a  conscious 
indifference   to  the   consequences  or   a  willingness   to    inflict   injury.* 
The  court  also   submitted   to   the  jury  tks   following  interrogatory: 
"Did   the  conduct  of   the  defendant,   George  E4t,    mt   and  before  the 
tisie  of  the  injury  in  question,   as   s&fflMB  by  the  evidence,   under  the 
court 'e   instruction,   aaount    to  wilfulness,    as  defined   in  the  court's 
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Instruction's"1     1©   this  interrogatory  the  Jury  answered,    "Yes.* 

fcalice  was   the  gist   of  the   charge  in   the   third   count 
of  the  plaintiff's  declaration.      That   count   charges  a  tort   amount- 
ing to   an  assault   to   ©o«*ait  a  bodily  Injury,    and   the  plaintiff   could 
recover  only  by  proving   that   the  petitioner   intentionally  ran   down 
the  plaintiff*©  intestate.      It   charges  a  wanton  sand  wilful  viola- 
tion of  the  law.        The  jury,   by  their  ttfeeial   finding,   found  that 
the  conduct  of  the  petitioner  at   and  before   the  tine  of   the   injury 
in   question   aesountftd   to  wilfulness,      the   Century   dictionary  defines 
•wilfully:3      "By  design;   with  set  putpese;    intentionally. a     in 
United  states  v.  *i*»ed,    So  P*4,   30a,   312,    the  court  said:      "By 
*»alice'   la  not  necessarily  meant  in   the  law  a  mtlignant   spirit, 
a  malignant   intention  to  produce  a  particular  eyil.      If  a  &an  in- 
tentionally does  a  wrongful   act,    an  act  efeieh  he  Knows  is  likely 
to  injure  another,   that  in  law  is  usalice;    it   is  the  willful  purpose, 
the  willful  doing  of  an  act  whiea  he  knows  is  liable  to  injure 

another,   regardless  of   the  consequences,     That  is  malice,   without 

had 
the  isan  may  not  have/a  speeifie  intention   to  hurt  &   part  it:  .l&r  in- 
dividual,   or  crew.      6#,    if  a  mm  willfullyne^leets   a  known  obliga- 
tion, with   the  saaae  reekieee  disregard  of   the  consequence©,   that  is 
malicious  conduct  in   thv;  sense  of  the  law."       In  Hull  3Um3SS^SM^k 
Air  Line  fty. .   76   I,   ff,    278,   2ai,   the  court  ©aid:      "Each  of  the 
worde,  wantonneee,  wilfulness  ens!  recklessness,    seabed  ie©  the  element 
©f  sialics,   either   express  or  implied,    ami   are   in  law  sabs  tan  ti  ally 
the  equivalent  of  each  other,   in   eo  far  as   they  give   rise  to  en 
action  based  upon  punitive  datives.  ■     a  "wilful"  act   is  one  that  is 
done  knowingly  and  purposely,   with  tfce  direct  object  in  view  of 
injuring  another.      (B&^lc  v..  >>QU^hern  j-a,c.  .Co,..   173  &%&«    431.) 
Wilfulness!  imports  pressed itat ion.      (See  jfroaa,  v.,  Oeylle,^.   245   111. 
App.    392,    396.)      In   fete©   instant   case   the   special    finding  of  the 
Jury  is  equivalent   to  a   finding  that   the  conduct  el'   the  petitioner 
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vae  »all«iou»,      ( See  ffrosim  v.    apyiynr.    euoxa;  &aplan  v.  ?>illia&i«. 
245  111.    ^pp.    542,    546;    Mantake,   v.    Rhutaase^.    248  ill.    Apo.    492, 
494;   %ozin  v..,.  Beetmann .    246   111.    Apr?.    166,   168;    In  re„Peti.  tlon  of 

SfiilSSlSlki  24,?>  ***•  ap^«  S4i.) 

The  petitioner   eontende   that  b»   testified  in  the   pro- 
ceeding in   the  County   court    "teat  he  did  not  know  Nellie   Br;wiv,    tne 
deceaeed,    the  a&rty  struck   by  his   "iuto.ofcile  in    the   case  in  which 

the  Jl'tilBt  ift&  «»fet>g^ft#l«Bi^M!ff  issued,  before  tJa»  accident,  and   that 
he  ha1  never  »een  her  before  the   ti&e  of  the  aecld-nt,  **   and   that 
this  testimony  ^as  undiMputed   and  establishes  "that  his  did  act  have 
the   intention    to   injure    the   deceased,  required   eut   »ae   of  the   element* 
of  the  term    •maliee,'   at  used   in   the  Insolvent  Debtors*   Act,"     At 
the  hearing  in  the  County   court   the  petitioner  *&8  allowed  to   tee* 
tify,  ov*r  the  objection  of  the  respondent,    that  he  dirt  not  &bo«  the 
deceased  "before  the  accident  ttiat  occurred  on  the  £3rd  of  December, 
19SS,"   an«?  that  he  had  never  seen  her   "before  the  time  of  the  acoi- 
Awnt*"     The  objection   to   ihie   evidence   should  hav«  been   sustained. 
A8  *e  have  hereto fere   stated,    the  jury,   by  the   spool  &1    firming, 
found  that  the  conduct  of  tne  petitioner  was  j&alicious,    Mil  until 
the  jud^jsent  of  the  Circuit  court   ia  reversed  it   is  binding  upon  the 
parties  to  it.      She  prober  alatte  I'qt   the  petitioner  to  have  Bsade  hie 
defense,    if  fee  had  one,  was  in   the  Circuit   court.     In  any  event,    the 
testimony  that  he  did  not  know  the  d«c«s.«ed   and  had  never  se«n  her 
before  the  time  of  trie  aeoi>1«nt,   would  net  pro^e  that  hi®  conduct 
at  the  time  in  question  «ae  not.  malicious. 

Jtiftet  %  earejTul   consideration  of  $&«  record  in   this 
case  we  are   satisfied   that  t.;jere  ie  no  sasrit  in  the  appeal,   gnd   the 
$«4$aej|t   of   the  Count;/   court  of  ©BeJt   county   la   affirmed. 

Qridley,  *«   J.,    and  K«rn*r,   J,,   concur. 
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JAUa;';  L»  ESABJTSi   for  use  of 
.TAXES  I.  MUKHAY, 

(Plaintiff), 

'  ppellee*. 


IRalKlIV   XBMST,  &  corporation, 
(Oarniahee) # 

*  ppellant* 


i 


IP.   JUSTXCS    SCASLAU 


.    IS,  1930 1  •    .  urray  aatalaad  a  judgment 

oy  confeealon  foj    .lo^.sc,   ;n  fciu   U&sieipal     start  of  Sht<        r 
against  J  mines  .1. .   Kearns,  &a&  ©a  Kovetsber  C,  19&0,    in  another   ease 
in   the  aasae   court  he  obtained  eal  b.    confession  for  s-20b-, 

ngeinst   the   sr*iae   party*      In   e&eSl  e&j?e  execution  was  rtturnec,   "I-'o 
property  found  end  no  part  a  •.  tiet'ied."       Thereafter,    in  e»eh  case, 
g&rnishaent  proceeding©  wets  eo;.'  encet?   afalaat  the   "ranklin    -uaipsny, 
a  corporation.  Appellant*     The  writ  in  the  fir  at  eaae  sas  served 
upon  the'   .;■,  rnishee   oa  -  saaM***  17,  1030,  -rit    in  the   second 

ease  voa  served  on  ioreaa»«r     y,  iv,>c,     tin  g&miah«e  watered  in 
eaeh  mmi    '~':-o  funds,"   anc   by  stipulation   the   ivo  gnawer  a  wars  con- 
sidered    fil*<"    M   of  January  13,   1331.         "he  *».«*•?«  -  ravers ed 

and  upon  Um   stipulatlea  or  t>w  parties  MMI  upon  the  nx&et   of  the 
cour*,  the  two  taaaa  wars  eoasaliei  &<•■     into  one,  and  by  agreement 
the  cure   sae   submitted    ia  (She   court  snd   there  sets  findings  against 
tht  garnishee,   in  the   tan* -S&eaa  co-  ?  -  agate  sum 

if     $32»?0,        The   garnishee  hasr  a£9*s4*        rax  the  judgment* 

|arnlalka<     concedes    I       '       i#ar«    is  no   controversy  rs 
to  the  f&cta,  an'"      I    I     i    that   the   an!;-   %ttestten   involved    in  the 
appeal  i»  one  of  lew,  vis*       "here  an  employes  who  works  on  a 
strictly  MManiaalSM  basis  and   shssa  * aplayer  acvancse  him  sums  of 
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in  regular  wst&v   amounts  efci«a  advancements  *re   in   the 
nature  of  :  vanee&ents   so  made 

fatter   the   service   of    the   -jr. mi  aliment   B»lt   subject   to  garnishment?" 
The  garnishee   insifite   skat   such  "advancement*"   aie  not   subject   to 
garnishment*       The  plaij     If  I    Besteads   that    &«   $aestle&  of  law  to 
he  decidec    i»J      "here,   upon   a ■  rvioe    ox*    ;;"i.rBiah&ent   process  upon 
the  garnishee «  ?<ho  Rise   is  a  c.c-citor   of  the  jud&ment   debtor,  gar- 
nishee does  not   -H.'ju&i    Us?  .•<■  counts  with   the    JttdjpBSSt   cebtor,   but 
after  service  of  pr.<ee<s«>  and    before  answer   in  shies  garnishee 
answers   *no   funds,'   garniahe*.    3>ay«   to  Judgment  debtor   a  aum  «>&eh 
week  e.:u-jllin-;    in  am  a   sum  which  judgEienv  debtor  has  receiver 

from  garnishee  far   m  tan   sixty  weeks  prior   to  garni shtsent  pro- 

ceedings,  are   such  payment©  made  between  d?.te  of   service  of  garnish- 
sent  process  an<";    filing  of  as  ever   subject   to  garnishments *       The 
evidence  shows  Mm*   the   ni^loyeg,  Kearns,  had  ;.<cen  employee  by  the 
garnishee  as  a  salesman,   for  five  yenrs,   on  a  seamlesita  basis  and 
that    it  had  been   the  prattles   for  a  lone  time   to  pay  him  110-0   every 
week*     between  the   time  of  the  service  of  the  sttm&ensea  upon  the 
garnish-;  th*  filing  of   its  answers   the  garnishee  continue,    to 

pay  ?.e«,rns  regularly,  and   the  aggregate  el  --/meat*  was  |T85# 

The  bookkeeper   of  the  garnishee  testified    in-  b  at   r>ne   time  of   the 
service  ef  the   first  writ  Ktarftt  was  indebted    te  the    garnishee  in 
excess  of  -1,000,  nnh   **   the   ti»e  of  the  semrlet  of   the   second  writ 
he  sag   ladesttd    to  the  garnishee   "1,193. 37,  and   that   the  payments 
made  to  KtRrns,   after   the   Bervitt  of   tad   writs,  m    i  BRSts  against 

future  coKmi^fiions  to  be  earned  by  him.     The  garnishee,  after  the 
service  of    the  writ*?,,  Made  no  attempt   to  adjust   the  alleged  account 
between   Itself  stti   Kearma  sad   there  vsas*  no  question  of  exemptions 
raised*     A  like  state  ef  facts  w^s  before   this  division  of   the   court 
in   the   recent    east   of  Baird   v.   Luge- _.t  even  sob  ;Jo*.    36.:-    Ill*    --.pp*   547, 
and   it  was  there  held   th at   «he  garnishee  vat  liable,  and  as  the 
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authorities  bearing  upon   t;  U&ere  reyie*ec»it  Is 

unnecessary    FtZ   us?    to   repeat   sliat   *A«    K&id    in   that   opinion. 
The  Bt    of   tbc     ttnieipfcl      ourt  of  u&ioago  its 

r*tt  irmed  * 

ftrlAlfy  t      .   -'.t    md  s^reer,  J«»   concur* 
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mat 


JAKS8  H.   HGOiU-, 

Plaintiff   in  &rror» 


H.  XXOfOLD   SPITABW, 

Defendant   In    -rror. 
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the   pln.imii  f ,.  Jasies   -L.   Hooper,   stMfrti   the  defer*dnnt, 
H*  Leopold     pitalay,    to    rft-cover    -  S06   rent    olfclMOti    to   toe  cue 
him  as  the  ofneir  of  certain  real   estate.     0a  July  31.  1§3&, 
there  W&a  ■   trial   by  fcai       »w    i  ,   without  a  jury,   and    %  finding 
end   Judgment   in   plaintiff's  f^rsr   for     ^75.      Ds   Foaraaiy  13, 
1931,   the  £«f*a<3aat  filed  a  verified   petition  in  which  he 
prayed   that    the   Jttdgaont   of   July  31,   L$ftC,    be   vacated,        fter- 
*arde,  on  Fefcru ry  ai,   1931,    %m   court.   enterec   an  order  sustain- 
ing the  6*f<  rniast's  nation  and   rao%tiag  the  Jtt&gawnt  of  July  51, 
1930,    and    plaint i:  f    i;.  i     m<&4   au  »rlt   of   error    io   reverse 

the  judgment,  ore.  r  of   Pee  run.  ry  SI,  1951. 

this   cane   is  siffiilar    in  all  of   its-:   essential   nape  eta 
with  J^mi  H.    Hooper  v.      .      .   ^orm^n,  8an*  So.   3S&D1,   in 
which  the  opinion  has  been  filed  this  day,  refer   to 

that  opinion   for   our  r  eaeesa   in  affirming  the  judgment   in   the 
Instant  o&se* 

The  juv  -re-  v   of  tfK    -unieipril   -ourt  of   Chi* 

Of  Febru;  ry    ,1,    1931,    la'  affirmed, 

21,    1931, 
Sridley,   -"•   J«,  feJMS   Werner,  J.,   concur. 
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JAVR3  H.   H-t;-      . 

Plaintiff   in  i;rro.?» 


lefendant  in  B*arw 
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The  plaintiff,  .Jimes  8*  Hooper,   MaMttMd  an  action 
in  the  ?Ainieij>al  Court  of  Chicago  against  the  defendant, 
Foremant   to  recover  $ft$@  alleged   to   be  due  him  for  rent.   The 
plaintiff  alleged,   in  hie  e&ateasat  of  claim,   fe&ai   in   "eforusry, 
19S6,   th«   »ro*d«»»y-:;:Jherid&n  ittildiag  Corporation  recovered  a 
judgment   is   the  &unioipel  court  of  Chicago  against  Celle  Becker, 
the  owner  of  the  asaartsamt  building   la  <tueetion»  for  $9£8i    that 
there  wan  a  «»le  by  the  bailiff  of  feh&t  court  and  that  by  virtue 
of  such  sale  the  plaintiff   a-ccaae   the  SVR*7  of  fcht?  psoni&aaj  tsnd 
that   the  defendant  was  a  tenant  occupying  one  of   the   apartment a 
and  was  notified  by  the  plalatii  f  to  thcre&f  ter  gay  the  rent  to 
hira  and   kfc  ft  he  hag  failed   to  do  so.      Sim  fiafeaiaai*   i'ilec  an 
affidavit    <>f  raerita   in  which  he   set©  up,   inter.  suUjM   ****  Calif 
Becker  aaa  %«d   la  the  owner  of  the  premises  de^cribeu   in  the 
plains  iff  »a  etatessent  of  ciaia;  that  the  defendant  aaaaflaa  the 
apartment  in  the  premises   in  gttsatlfS  pursuant  to  a  lsase  entered 
into  by  and  between  Cell©  Bveke'r  and   the  defendant,  which  lease 
is  etill   in  force  and   effeot,  ?mc   that  curing   fc&*   entire  period 
of  the   saae  ha  has  paid    the   rent   to  celle  ft< eker  and   to  no  other 
person  J  that  he  has  had  no  notice  of  an  EfstjWiaai   of  the  rights 
of  the  said   Sella  Stoker   in  and  to  said  lease,  nox  has  ths  ©aid 
Qelle  Becker  directed  or  authorised   the  payment  of   aaic   rent  to 
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the  plaintiff  or  amy  other  person;     that   the  pit .--intiff  has 

acquired  no  rights  whatsoever   in  and   to  s»id  property  whereby 

to  entitle   :-.im  Is  obtain  possession  of  said  property  or  to  collect 

the   rente  therefor  by  rcs&on  of  hie  alleged  purchase  of   said  property 

at   said   alleged  bailiff  »t  s>.*le|   that  said  sale,   if  held,  wu  void 

and  of  no  force   sad  effect  whatsoever   in  th-t   there  wae  no  notice  to 

•aid  C'elle  Istfcer  of  any  kind   «hateoever  and  no  appr&iaesient  of  her 

homestead  rights  ia  and   to  said  property,  and,   further,  tlttt   said 

alleged  purchase  was  made  upon  a  bio   for  leas  than  $1000,  contrary 

to  th«»   statute    La   »uch  eases  made  and  provided.     Thereafter,  on 

October  3,  1839,   the  oauae  *s.a   reached,   in  regular  course,  for  trial 

and  the  plaintiff  failing   to  appear  his  euit  was  dismissed  for 

want  of  prosecution  at  his  costs*     the  next  day,  October  9,  1929, 

on  Motion  of   the  ;.>l*intiff  and    without  notice  to  the  defendant 

there  was  an  order  entered,  Tac^ting  the  order  dismissing   the  suit 

for  want   of  prosecution.     On  July  31,  1930  #  tne  following  order 

^as  entered  * 

"Kow  comas  the  plaintiff   in  this  cause,   the  defendant 
being  absent   and   not  represented,   and   thereupon   this  cauae 
comes  an   in   regular   course   for  tric&l  Before  the  Court  without 
a  jury,  and   the  ^ourt  having  heart    whc  I :videace  and  the  argu- 
ments of  counsel,   ane  be  int.:    sully  a&rised   in  the  premises, 
enters  the  following  fia4img  to-witt 

■ths  90ssz  ran    pi    rs  sis  A&hmm  tm  ■      -  -  jrr, 

...     ti     Hal,     I  .is  THE   lUAafUTF^a  &AKA«£S 

At  xm  888  o:s  To  UiDKKJ    fXItt  and  oc/lco  collars 
{1250.00}. 

*?hie  cause  coming  on  for  further  proceedings  herein 
it  is  considered  by  the  Court   Hurt  the  plaintiff  have  judgment 
on  the  finding  herein  and  thst.the  pi  I intiff  have  and  recover 
of  and   from  the  defendant,      .   -  *   ftwriWMl  the  fifflfingss  of   the 
plaintiff  amounting  to   the  ma  of  Two  Hundred   Fifty  and  oo/lOQ 
X-ollars  ($250.  r)   in  form  as  gfore^aid  assessed,   together  with 
the  ooata  by  the  plaintiff  herein  expended  and  that  execution 
issue  therefor." 

On  February  21 1  1931,  the  defendant  filed  a  motion  to  set  aside  the 
order  of  July  31,  1930,  and  to  expunge  from  the  record  ©f  the  court 
all  orders  entered   subsequent  to  the  order  of  October  3,  1929,   and 
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in  euppart  of  the  ssetien  filed  a  verified  petition  eac  affidavit 
and  aloe  a  copy  of  Sale  $4  of  the  kunielpal  conrt.     fhe  petition 

recites*   inter  alia,  'tint  after  this  e&uae  was  di&mieoed  for 
*ent  of  proeshrtftien,   on  October   3,  1923,  no  notice  of  any  kind 
Hi  received,  bo?  «&«  th*re  any  ^noa-ledge  ere*"  tad  by   this 
petit  loner  of  the  praoeed  ia^s  aubsecjuent  thereto,  «av  to~vit,   the 

9th  d&y  of  October,  4<  I  *  192®,  vacating  the  said  ard<?r  of  dila- 
mlea«l  for  want   of  gsr&aaai&tlis  saBd   of  .nis;*  orders  antorec-    there- 
after *  *  *  that  the  orders  eubasqueat  to  the  ©rd«r  of  disssiBsal 
for  -mnt  of  prosecution  on,  ta-wit,   the  8th  day  of  October,  -'  /=■■• 
1923,  vert   improperly  and  unl fully  mt«rN   and  without  authority 
of  A»y  right  whatsoever*   i«  violation  of  She  rale®  of  this  Court, 
and  preys  thxt  all  entries*  herein  ce>jBsa«ncing  on  October  ff  1929, 
bein&  the   ©rd>?r  vacating  the  order   of  diaaiooail  of  fche  8  th  dny  of 
October,  192* >  be  expunged  fro®  feh©  r®«*rde  Of  this  court  &«d   said 
causae  ataad  c-iamiossd  for  aaait  of  prosecution  In  pursuance  of  order 
antered  ©»  »eteber  &»  1929  »!*       $£»  petition  also  set  up  that  the 
defendant  tat  a  good   and  meritorious  defense  to  the  »hole  of  the 
plaintiff's  demand,   aa   a*t  fssxth  in  the  affidavit  of  merits.  Halt 
M  of  the   :  unleip-R.1  fltaurt  of  SHiaagt  is  as  followat 

•Notice  to  the  anaaaita  partj  asnat  be  in  writing, 

italics  the  motion,  time  and  place  of  haasing*  and  deeXfaatlag 
the  Judfte  b»fore  whom  Mia   aaj&i  in  to  fee  »cde*  Notice  ©f  icctlon 

for  leave   to  amend  j&e&a'iitg  CI   **  tiXi  MQf  petition,   j&aadlatf 
or  atner  document  gflixat  be  accompanied  by  a  aa$?  of   the  paper 
proposed   to  be  filed* 

•Settee  ©f  all  motions  t*$*tn«r  aitlt  copiee  of  all 

papers  in  support  thereof  mu«t  tee  aerrad  upor>  the  opposite 
party  or  his  nttaffmay  of  ;■     i  -     it  the  following 

meihodet 

"(a)     Sy  delivering  ft  copy  thereof  to  the  attorney  of 
record   for   the  opposite  jBaYtgf  o«a*a  4  *?.  1.  of  the  bueinee* 
day  next  preceding  the  day  meat toned  la  the  notice  for  Balling 
up  the  mot  ion t  ni  by  leaving  a   copy  thereof  at  his  office  with 
some  pare-on  in  ©h&r(g©  thereof  on  his  oehalf  •      :-uch  efcrvice  on 
£&tarday  muat  be  h?«i  before  twelve  e'clnck  noon* 

*(&)   If  n©  attorney  ap.^.rs.  of  raycrc!,   then  bj  deliver- 
ing ft  copy   thereof  to  the  op^o-.ite  party,  a«  provided   in 
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Section  16  of  the  Practice    \ct»  at  least  twenty-four  hours 
before   the  motion  is  to  be  heard. 

*(o)  By  depositing   in   the  »ail   eopiee   thereof* 
properly  addressee   to    i  >■      I -orney  of'  the  op  o«site  party, 
or   to  the  party  if  he  have  no   at  Forney  of   record   at   le-et 
thirty- nix  hour»  before   the  motion   is  to  ae   called   up  for 
hearing}      in  semptttlag   such  time*     und&ys   sad  legal  holidays 
shall  be  excludes.        \en  notice    it  ^iven  by  aa.il  the  motion 
on  presentation  to  the   court  mat  oe  accompanied  by  the 
affidavit  of  the  person  she  nailed   the  notice  stating  the 
time  and  place  of  seatllrj .-,   together  with  the  complete 
address  appearing  on  the  envelope* 

"Bo  motion  sill" be  heard   or  order  macs   in  any  ease 
without  notice   to  the  opposite   party  where  an  appearance  of 
such  party  has  been  entered  *   except  when  i  cause   is  regularly 
reached   for   ferial  or  he   rin:,   sLther  on  a  eate   for  which  It 
has   ae<en  set  or  when  assigned   from  the   jury  calendar." 

After  a  hearing  of   the  petition   the   trial  court  entered  the  order 
of  February  21*  1*31*  which  vacated   the  judgment   entered   on  July 
31,  1930.     tkm  court  orderec  that   the   case  be   get  down  for   trial 
on  April  It  1931.     the  plaintiff  sue*  out   this  writ  of  error  to 
reverse   the  judgment  order  of  February  21,  1951. 

The  plaintiff  contends  that   the   trial  ecsurfe  erred   in 
entering  the  ©rc>r   of  ■February  21,  1931,     ttmx*   is  no  aerit  in 
this  contention,      furthermore,   in  Hooper  v.,  Becker  et,  al. ,  254 
111,  App.  60«,  we  held   6hat   Booper's  deed   to  the   property  in 
question  wan  void,  and  &  petition  for  certiorari  seeking  to 
reverse  tne  judgment  of  this  court  was  denied  by  the     upreme 
court  at  the  October   term,  1929,      In  another  opinion,   filed  by 
this  court  on  October  9,  1931,  Sella  Becker  v»  Jaaea  B«,  g&aner. 
Oen.  So.  34S97,  we  give  a  history  of  certain  litigation  brought 
by  Hooper  affecting  this  same  property.     Press  the  records  of  this 
court  *e  learn  ths.t   the  plaintiff   la  still  harras»ia£  the  tenants 
of  this  building  with  suite  for  rent.     These  suit©  are  without  a 
sesiblance  of  M*lt  smd   the  plaintiff,  «ho   la  entirely  familiar 
with  the  aforesaid  decisions,   should   eaaaC  to  further  prosecute 
such  suits. 
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Th«  judgc^m  »«g»x  of  the  Municipal  -ourt  of  Chieago 
©f  f*bru»ry  21,   1931,    te   afl'lrotcU 

7       113  -U  :Y  21,  1031,    urana   » 


(fcridley,   P»  S*$  MM  Earner*  J.*    eeoeitr. 
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a  Corporation*  }  1 

ppellant»  )  -if  IOR 

) 

sibvxy  siuth*  \      O  R  - L 

ppellee*  j        ^Qd    -*-»ri#    Q  J  X 

Iff.     JUTl;;     ;:caJLak  SBttl 

Lancfleld-Kupfer   Printinr     o.»  a  cerpor- tion»   plain- 
tiff,  sued      icney     mith,   defendant*    in  an   notion  in  assumpsit* 
The  declaration   eons  is:  Ux   of  five   counts.     To  the  declaration 
tbe  defendant  filer   a  general  deaurrer  sad   six  "csuaes  of  demurrer 
to  the  Mid  declaration  aad  each  count   thereof*"     the  plaintiff 
insists   that   t&e  piercings  of  the  i  m%   const; ted   of  a  general 

demurrer  anc   eix  opt siml   denunrsrs*       fa*  defeadeJtt  contends  that 
the   six  "causes  of  £<?nurrpx*    -;;o   to   the    substance  of  the  declaration 
and  thst  therefore    '1  mweret   is  a   feaeiml  ieamtfres  which  set© 

out  with  particularity  the  se.ts.ere  of  n&teftt&aee    La  «&£«&  the 
declaration   is  defective.*       The  trial   oourt  eattred    the  following 
orders        "This   eatt&s   bavins  come  on   to   &•   aasurd   apea  the  demurrers 
heretofore   filed    to   the  cedar-  kiaa  nereis ,  srsu    taer  court  having 
read  said   &« clarp.tion  am.    the  e.  emurrera  -tic   h&Yln     heaard   the 
Bent©  of   counsel  and   b»'in:    Pally      Jvisec    in  the  premises*  doth 
order*   adjudge  »nd    decree   Mutt    the  general  demurrer  and   special 
causes  of  demurrer  numbered  respectively  1,   ?>,   '     ta     S|  he  and    i.he 
anae   axe  hereby   overruled*        It    is   further  orniereri,    -id  judged   *md 
decreed   fcfeat   special   c-:.u»«s   of  demurrer  Btaafeered   respective  l./ 
and  4»  filed  by  the  is   MMtmtit  herein   to  the   said   declaration*  be 
sad  the   «R»e  are  fctt*re%f   sustained*       Plaintiff  electing  to  stand 
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hy  its  declaration*  it  is  ordered  that  Judgment  of  nil  capiat  and 
for  costs  be  entered  against  the  plaintiff  and  in  favor  of  defend- 
ant** Pram  this  Judgment  the  plaintiff  has  appealed* 

the  facts  alleged  in  the  declaration.  #e  far  as  they  are 
material  to  a  decision  of  Uh  instant  appeal*  ares  "The  plaintiff 
and  defendant  on  March  3.  1013  entered  into  a  contract  under  seal 
in  which  ths  dc- fend  ant  premised  (l)  to  furnish  the  plaintiff  not 
less  than  100  cartoons  Known  as  the  'Gumps'  and  also  one  colored 
cartoon}  (2)  to  give  the  plaintiff  the  exclusive  right  to  print* 
publish,  manufacture  and  sell  'Gump'  cartoon  hooks  for  a  period  of 
five  years |   (3)  to  permit  his  picture  to  be  printed  on  the  cover 
of  the  books  to  be  published)  (4)  to  have  the  'Gump'  books  issued 
hy  the  plaintiff  copyrighted)  (5)  to  furnish  to  tha  plaintiff  the 
came  of  every  paper  publishing  the  'dun?'  cartoons}  (d)  to  furnish 
to  the  plaint  iff  upon  request  7S  cartoons  annually  for  the  publication 
of  new  books.   ■  s  consideration  for  the  promises  £5&c«  by  the  defendant 
the  plaintiff  promised  (l)  to  print »  publikh*  aanuf  cture  and  sell  the 
•Gump'  oartoon  book®  at  its  onstt  expense}  (a)  to  pay  offend  ant  a  royalty 
on  each  cook  sold}  (3)  to  account  to  the  defendant  for  all  books 
printed  and  sold}  (4)  to  furnish  ICO  free  copies  of  ^ooks  of  the  •Gump11 
cartoons  to  defendant}  (3)  to  keep  accurate  books  of  account  and  give 
defendant  a«0*sa  thereto}  U)  to  publish  annually  a  nw  book  of  the 
'Gump*  cartoons)  (7)  to  guarantee  to  ssanuf & cture  and  sell  not  less 
than  25iOO0  teocks  p$x   yua*  after  the  first  year.**   It  appears  from 
the  declaration  thai  various  terms  of  this  contract  *ere  modified  hy 
agreements  under  seal  in  particulars  th  i   are  not  important  to  the 
instant  controversy.   the  declaration  further  allege©  the.t  on  April 
12,  1920*  "the  plaintiff  anc  <i-efend*nt  entered  into  an  agreement  to 
extend  the  contracts  hereinabove  set  forth  for  a  period  of  five  y#ar« 
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ending  Karoto  7,  19*g,"  and  that  the  defendant  acknowledged  this 
agreement  in  vritlng*  The  two  "special  causes  of  demurrer" 
sustained  by  the  trial  c«urt  re**d  us  follows!  "2.  *hst  tht  aliegsd 
agreement  entered  intc  on  *f#£l  1;J,  MMb  &**  est  forth  and  alleged 
in  «aid  deolarr-tien  ana  in  e»dh  count  thereof*  does  not  obligate  the 
defendant  at  lam  for  the  reaeon  that  no  consideration  passed  from 
the  plaintiff  to  the  defendant  for  the  undertakings  contained  in 
said  alleged  agreement*  that  said  alleged  agreement  was  not  Bupperted 
by  «ny  good  ana  valuable  consideration  and  that  the  precise  of  the 
said  defendant  in  amis  alleged  agreement  «aa  a  aere  naksd  promise 
without  any  good  ant  valuable  consideration  therefor |"  and  »4*  that 
the  said  alleged  agreement  entered  into  h^iiNiien   plaintiff  and  defend- 
ant on  April  IU$   1920,  as  eet  forth  and  alleged  in  eaie  e eolaration 
and  en oh  eount  thereof •  does  not  obligate  the  defendant  at  law  for 
the  reason  th*t  said  alleged  sgg»BB*»t  is  t  parol  contract)  ??hiie 
the  pair  original  contract  dated  iiarch  S*  1913*  is  a  coeument  under 
seal*  the  terms  of  ushioh  cannot  be  varied  or  altered  by  a  parol  agree* 
meat,  but  only  by  a  document  of  like  dignity*" 

the  plaintiif  contends  that  the  judgment  aaut  he  reversed 
regardless  of  the  question  as  to  whether  dr  not  the  alleged  agreement 
of  '  -prtl   IS  was  ft  valid  fend  binding  contract  between  the  partie®. 
ThiB  content  ion  is  I  meritorious  one.  The  original  contract  in  the 
e«ee  vat  entered  into  on  Mnrca   I,  191 5,  ttt4   it  was  tg  ran  for  a  period 
of  five  years*  or  until  £.?rch  ?»  1823.  In  accordance  with  its  terms 
the  defendant  igvt#6   to  supply  7S  cartoons  yearly  upon  demand*  the 
declaration  alleges  demands  by  the  plaintiff  and  r  cfusals  of  the 
defends©  t  t«  supply  the  o^rtoons  in  !6fcStfe«  19^1*  and  in  January*  1922* 
These  refusals  constitutor  breaches  of  the  original  eon&raet,  at 
le&st.  It.  is  the  rule  in  this  state  thai  the  inclusion  of  matters 
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the  eeaapl&iaaNt,    ^illi&ss  K.  Brown  §  Ceap&ny,  a  cor- 
poral Ion*   filed  16%  bill   to   .for"" close  ft  mechanic*®  lien  against 
the  property  ef  the  defendant**  John  SberBon,  Beatrice  Sheraon 
et  al.»   ior  a  balano*  alleged  fee  be  &xm  under  a  eontr&et  for  th© 
shoring  and  underpinning© f   she  .south  wall  of  the  residence 
located   thereon*     The   c&u»e  was  referred   to  a  js&eter  in  chancery* 
who  heard   evidence  a»d   filed  ft  r*p®ti  finding  that  the   eosspls inant 
was  not  entitle)    to  a  eechanio't*  lien  and   reeosuseaCing  th&t  the 
bill  he  iit«dft«ed   for  «oat  of  equity,     the  ©hascel&ft*  overruled   the 
exception*   to  the  master's  report  &&4  entered  a  Oore®   that   the  bill 
of  complaint  he  dismissed  for  wmM&  of  equity  at  complainant *&  coats* 
The  complainant  has  appealed* 

The  master  found »  $g&&&  jjUfti 

wl,     ?h©  complainant .    -il-iam  H.  Brown  *  @ft»»   is  a 
corporation  culy  organised  aM    ftxifttiMg  ftttAftf  the  Imwi  of  the 
State  of   :i.U»@is»  with  its  principal  place  of  business  in  the 
City  of  Chicago,   bounty  of   6ftj$i  ana    '-.tate  of   Illinois,  engaged 
in  the  occupation  of  house-mover  a »  sshorinf  and  engineering 
contractor a* 

*g.  On  August  4,  1927,  the  eo®pl&in«,nt  entered  into 
a  written  contract  with  the  defendant  John  herson,  ffith  the 
kaowlecge  and  consent  of  the  Atf+wAmt  Beatrice  thereon,  hia 
ftafftf  for  tits  shoring  aoa  under -pinning  of  the  Aouth  »all  of 
their  two-story  brisk  re»Ue»fte,  located  at  T316  nouth  ^hore 
rive,    ;hieag.©»   Illinois t  «*<  ©tore  particularly  described   a* 
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follows*  fc©<-«:iti  (litre  follows  tae  legal  description  of 
the  property.)  .aid  contract  is  in  wftii  aftri  figures  as 
follow s I 

•  costs/,  ot 
"This  agre*ja«*nt»  entered    into  this  fourth  day 

»f    '<,u*i*iAt»   •'.«      .  Nineteen  hundred  treaty  eaves, 
by  and  between*    Rgu  H»  Brown  A  f-o«»  a  corporation 
of   the  -tat®  of  Illinois,  hereinafter  called 
uOKTK ■  i't fiS ;,  and  John    <bersen«  whose  residence 
.address  La  kno^a  (Ml  7515  South  ".sore  ;.'rive,   Chicago* 
UliaoU,   hereinafter  •alias'   0  Haa      ItHS     IfRa 

"The  CQtf£h-~ -TO*';.  hereby  .agrees  to  furaieh  all  labor, 
materials*   toolrc  ami   equipment  required   to  da  the 
»*cese*ry  shoring  and.  underpinning  of  thus   Oeuth  wall 
of    the  two  story  brick  leaaesci  located  at  7315 
'outfi  -her*   I -rive*    .  hic^e*   Illinois. 

*tt    is  further  understood   aM  s greed   last  the  0SKBK 
will  pay  the     nOE*f.i-u  YGl.  &  profit  of  fifteen  per  cent 
{!§£)  over  and   shove  the  satire  tost  of   the  Job*   plus 
ten  per  cent   (10$)    for  overhead*    in  current  funds  aa 
follow si 

".Klgfaty  five  per  cent  (Sf£)  as  the  work  progresses* 
and   the  bal&nee  so  be  paid  not  later  than  tea.  cays  after 
completion  of   the  work. 

"la  testimony  vstersijf  both  parties  have  e&uesd   their 

signatures  to  be  affixed   an   the  day  mat    the  y*«*.r  first 
above  isestloaed* 

"Has  S«  Brown  &  -So. 
by  Sm.  K«  Brown,    ,,......„    ,     „,,(*&*&) 

~coI?K  ■  .tor.       *    We®7 

John  /.hereon 

(•wo) 


w$.     Th©  complainant  entered   upon  the  performance  of   a&M 

contract  on.  or  about   -u^uet  S#   19S7,  ansS   la  eos3.pl  lanee  with  th© 
terms   thereof  entered  upon  fens   •■■-bow.1  £»a«srfa«i   premises  and   com* 
fenced   to  shore  and  underpin  the  Sauth  sail  af   the  residence  on 
said  premises*  and    in   slfct   peri'ormanee   IfenV**?  furaiaaet    workf 
labor  and  k*terisl«« 

"4.      "oaplaicant   completed  $md    furnished  sH  the  ^ork* 
labor  and  tn&te  rials  th*t  were   done  and   furnished  by   it  under  said 
contract   on  er  about     ugust  £5*  19S7.     A  detsilec    statement  of 
the  «ork#  labor  sad  material •   &n<i   the  cost   thereof*   furnished  by 

the  complainant f   is  aiiaaSWII  to  the  bill  of  complaint  herein  as 
Exhibit  B. 

*»•     The  eorkt  l«bor  and  Materials  furnished  by  the 
ffMyltilMffft   in  the  performance  of   the   said  contract  ar«   (if   the 
work  itas  properly  dene)  af   Was   fair  and  reasonable  value  of 
;;i6.i3#<54.     fhls*   together  alia  an  overhead   charge  of  10$  theraof 
in  the  sua  of  ^162*36,  smd  a  further  charge  of  15  >  at  complainant *i 
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?ro/ it  ut  ihr-  mm  of  1867*4*  f  Hftfeas  a  total  of  $aoaa»90« 
he  4»fi»i(mt  John  "''-bar  son  paid   on  account  thereof,  on  or 
about    August  27,   WS7,    the   auffi  of  #1OO0«00|  le-ariag  a.  balance 
unpaid   the  complainant    in  the   bub  of  11053. 90# 


w9.     The  sefandant*  John  Jberson,  hsss  refused   to  pay 
gald   sum  o?    |3  ;35«90  to  the  co&plainant»  ane   the  same  In 
totally  unpaid* 

*10«     The  dispute,   in   tills  case,   it  whether  or  not 
caatplain&n^'s  v;ork  «»,«  properly  sone» 

"11  •     T'.ae  Huston  find«v  Ihftt  aosipl&inHiit * i  s»ark  was 
net   properly  done,   SJBd   that  aausplft intuit  did  not   comply  with 
its  contr.net, 

*12.     The  aompla Lasts t  did  not  iuraiea  all   13m  labor* 

materials ,   tool*  and   squi  patent  required   to  oo  the  naeaaaajy 
shoring  and  saMi«r«at8»i«g    of   the    teuta  wall  of   said    residence* 
As  a  result  thereof,  the  outside  wall  and   the   inside  wall  of 
the  amid  raaiAasaa  oraokedf  the  floors  cracked  and  the  residence 
aettltfri  |   the  floor  of  sale    reaiceuce  becatae  beat  and    #.rrped| 
the  doors  van  put   ant  of  alignment  I   the   crack®   in  the  walls; 
admitted    the  weather  iasid®  of   the  hou>ae»  so   that  rainwater 
blsmr   in  saafl   misted    the.  decoraslanaj  the  downspout  was  put  out 
of  alignment,  audi  tha  floor  of  tha  ra&r  porch  buckled  up» 

H13»     The  eraeka   in  tha  ViUl  are  shotm  by  the  phe^o- 

graphs »  Z*efendants*  Exhibits  4t  I  **ad  6* 

**14  *     in  ore-:  r   to  repaid  the  damage  inside  the  residences 
iiooraan  aariarai  ems'  had  done,  tn  September  and  Oo sober,  1@37,  and 
he  paid  for,   c?>rpeat«  work  aJsouaEing  to  from  ?85»0O  to  $100.00, 
plsaterin,;  about  $XfS*$d*  uud  d«COr&ti»«   33$.   8  or  .^10O«O£> 

wl$.      He  testified   that   in  addition   it  would   take  about 
$90$*$e   to  repair  the  walla   structurally, 

"16.     Hr .  Brawn,   the  presto sat  of   the  eemplaiaaut 
company,  testified  th  I   fch*  onl.--   damage  to  the  building  eaaupMI 
by  the*  crocks  in  tha  walls  its  that  the  &pa»  seortar  joints  sould 
ha?e   to  b«  re-pointed,  and   this  wauld   oast  about  135,00  or  $40.06 
on  th*  front  unc  probably  $8d»@@  m  tha  rear  wall.     Ee  die.  not 
testify  as*,  to   the  cost  of  ftuaihttJftf  or  repairing  the   oraek  in 
th©   iBTier  aaJUL* 

*17#     The  Bolster  finds  that   the  damage  and.   injury  to  the 
residence  caused  by  tha  failure  of   the  aa»plai»ant  to  perform 
properly  the  a***  'required  by 'the   contraet  wsi®  and   ia  «us- 
S'tentisl.'* 

The  aoTsplainant   eont«8de  th&t   it  had   aahataatlally  per- 

f armed   ita  oowtraet  and  lhat   the   finding  of  thta  maeter  in  chancery 

th  t   it  ha«J  not  sub  stent  la  lly  perforHse<?   ita  contra©*  la  against  the 

valght  of   thfc   sricenea.      "-fter  a  careful  considers l; ion  of  fche  Ml* 
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dense  we  have  reached  the  conclusion  that  the  instant  contention 
la  not  a  meritorious  one.       The   complainant  contends  thnt  it 
"perforate*   its  contract  by  a  recognised*  approved  and   correct 
method*4*  and    la  therefore  entitled   to  recover.     It   sould  be  a 
sufficient  answer   to  this  contention  to  say  th«t  the  defendants 
insisted   thrit   the   complainant  did  not  perform  its  contract  in  an 
approved  and   correct  method,  and   the  master  %&e  fully  warranted 
in  believing  the   testimony  offered   oy  the  defendants  In  support 
of  this  contention.     He-sever,  even  if  it  -sere  conceded   that  the 
complainant  employed  a  recognised,  approved  and  correct  saethod   in 
the  performance  of  its  contract*  th  t  fast  noule  not  entitle  it 
to  recover,  because  the  ma&ter  found   Ife&t   it  diti  not  do  its  work, 
in  connection  «ith  the  contract*  properly  and   completely* 

the  complainant   contends  th?;t  "the  defendant  assumed   to 
direct  ho«  th»  -*©rk  wis.©  to  be  done*  aru'i   lost  therefore  *ae 
assumed   the  responsibility  tberefor**      It   is  a  sufficient  answer 
to  this  contention  to  imf  Immt   t'm   seff&tnat  eefca  '-hereon  deniec 
that  ht  directed  hos?  the  sroark  should   be  done  and   the  master  «ras 
justified    in  belies ing  his  testimony  in  this  regard. 

The  complainant  contend g  thft  after   it  had   substantially 
performed   its  contract   "and  after  tan  nork  «ms   entirely  completed, 
owing  to  tue  condition  of   the  soil*   the   sand  and   the  water,  under 
the  residence  and   owing'  to  the  weight  of  the  thirteen- story  build- 
ins  (adjacent),   eome  settlement  occurred, *   but   that   the  complainant 
is  not  responsible  for  such  settlement  or   the  daiaage  th&t   it  may 
have  caused.       The  (ws^lnlsamt  states  Uutt   fcfei  south  wail  settled 
*a  long  time  after   complainant  finished   its  *ork.rt     the   lnstent 
contention   is  based  upon  the  assumption  tfemt  the  complainant  did 
Its  work  properly  and    that  the  settling  of   the  waH   took  place  a 
long  time  after   it   completed   its  «ork»  and   through  no  fault  ef   the 
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complainant.     The  witness  Xfeatta*  who  h.^d  charge  of  the  -*ork  for 

the  j— jiiatWMti   admitted    that  when  he  exai-aisec.   the  basexient  after 
f  in  i  shin,,   th-?   *ork  he   round   l    tfJMtfK  running  at  right  anglee  with 
the   south  Villi*      ?owr  days   after   the   Sti«pletiai  of  the  work  the 
defendant  John  HMHfSfiSi  cent   the   following  telegram  to  the  complain- 
ant*    "Outside  wall  Of  ay  residence  underpinned  hy  you  has  cracked 
and   Isswttllng  cousin-;  serious  damage  to  interior  of  s^r  house*  You 
are  notified    to  giro  this  Batter  y  ■  >~  iate  attention  aa  I  as 

holding  yv:u   fully  responsible  aso*  eja  un4e?  the  impression  that  your 
sork  wse  not  done-  correctly.**     ^cux  days  later  the  attorneys  for 
the  defendants  $ent   the  e$mpl&l»&j»fc  &  letter  in  which  they  stated. 
that   the  wall  ffog  creekir;,  'ioa»  damage  vs.e  'being  done  to 

the   interior  of  the  tiefejft&attts1  home*     *he  defendant  John    hereon 
testified   fcfeM    &#*«  cracks  began  to  develop  while  the  complainant 
was  conducting  its  work  and   that  he  explained   to  Teatea  and   called 
his  attention  to  the  ©racks  sad  told  aim  Htmfe  the  -#erk  was  feeing 
done  in  an  unsatisfactory  mmi  &J    and   M*»*  he  «a«  fearful  of  results* 
Thio  defendant  r*lse  testified   ie   era*lM  he  observed  an  the   aouihrest 
corner  of   the  structure   m  the  first  floor  &M  the   eset  wall  of  the 
seeone  floor.     Ths  SeftB^ents  alas  &£f«y«d  evidence  terns' lag  to  prove 
that   the  method   employed  hy  the  complainant   In  >.:oing  the  work  wsg  not 
a  proper  one*         9  llafl#4  that  sh«  sia&ter  Was  fully  justified 

in  fincing   th,;.u  the  set'-ltag  of   the   wall  aa£   the  damage  occaslonee 
thereby  was   csused  hy  I&9   failure   of  the  complainant  to  properly  per- 
form the  *ork  required  by  the  eontr-.  ut .       il  or    -he   eomplain&nt^s 
witnesses  agreed  that  the  sole  purpose  of   snaring  or  underpinning  a 
building   ie  to  keep  it  from  settling,     the  defendants  .^rgue  that  when 
the  complainant  contracted    t©  furnish  all  labor  and   equipment  required 
to  do  ail  the  necessary  shoring  and  underpinning  of  the  defendants' 
residence  it  thereby  implied!;?  saffssatsd    lh   6    sift  t   it  old    in  the 
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performance  of   the  contract  v?oult?  be  sufficient  to   ^ccoaplish  the 
purpose  for  which  it  mat  eaployoci,    i.e.,   to  Co  M&g&tVtff  »aa  necesaary 
to  prevent  settling;      t&At  as  no  specifications  were  contain^   in 
the  contract   the  sinner  of  peyfariaanoe  aas  e&tlrftly  isithin  fchs  con- 
trol of  ta*  plaitttiff  and  sub  it  wao  g»a*«»fc«#d  a  profit  of  ;"'ift«M» 
pez  oent  over  and  ^©ove  the   entire  cost  of   ih«?  Job  it  was  «,».  cured 
of  adequate  antf  fair   cofiipen  v ititftt*   reg&rdlesis   af   bh«    expense   involved, 
and   6)t*t  under    the   terzaa  of    the   cynSrsct   the  plaint irf  «»■  required 
to  so  shore  and   underpin   she  tSefeSsaftte1    resideaM  fch?st   it  iffltli 
not  settle.       hilt   there   i&  uncoufctedly  much  force  in  this  contention* 
m  do  not.  stea  it  neceei-ary  to  pass  upon  the  «&tae« 

The  ueeree  of   fc&fi  Circuit   court  ef    ~oek  county  is 


aff irued* 


Uridley,   *"•   J*»  anti  Kt»-rn«i'»   J.»   concur* 
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a  Corporation,  aa  Trustee, 
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I>efenciaat«* 


CQM£AS?,  a  CexporRtioa, 
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am.  ju~tic?.  ';ca«laf  :.  ljv.  :  ■ ;.  th.-.  snna  6f  tm  cotr:?. 


Thi»  is  an  appeal  from  an  interlocutory  order  appoint lac 
a  receiver  upon  a  mill  to  foreclose  a  first  mortgage  truet  deed 
upoa  certaia  real  estate » 

t  th*  time  of  the  application  for  a  r<  ceiver  the 
appellant, Personal  Host*  Mortgage  Company,  a  corporation*  -u&b   la 
possession  of  the  premises  uncter  an  assignment  of  rents  to  secure 
a  balance,  due  oa  principal  and  interest,  of  $3,6C  )  on  its  second 
mortgage,  on  ^aieh  the  mortgagors  were  In  default  since  January* 
1931.   Notice  of  the  motion  for  the  appointment  of  a  receiver  was 
given  to  the  appellant,  the  owners  of  the  equity  of r e««»ptlea# 
the  beneficial  owners  of  the  title  mad  the  makers  of  the  notes-. 
A  he&rlag  of  tse  motion  nan  had  before  tin  chancellor  oa  June  24  # 
1931.    t  the  hearing  the  complainant  read  to  the  chancellor  the 
verified  bill  of  complaint  and  the  petition  of  the  complainant,  to 
which  Mi  attached  an  affidavit,  an<;  the  appellant  read  its  verified 
answer  to  the  petition  of  the  complainant.   the  somplaiaaat  was  the 
owner  of  a  senior  mortgage  given  to  secure  notes  aggregating  116,000. 
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The  bill  alleges  that  %hz   entire  indebtedness  pu  declared  due 
beeao.ee  »f  a  default  in  the  payment  of  the  semi  -annual  interest 
due  on  the  principal  note  «.pril  JJ#  1931,  and  for  the  further 
reason  that  the  mortgagors  hare  failed  to  pay  the  general  taxes 
upon  the  premises  for  the  years  162S  and  1§£9#  amounting*  f«*  the 
two  years,  to  ,-l,occ.   the  bill  further  alleges  tfeftt  there  i»  a 
second  mortgage  upon  the  premises  in  the  sum  of  ie,O©0»  ehleh  is 
held  by  the  appellants  end  that  the  latter,  under  a  purported  assign- 
Kent  of  the  xente  thereof,  is  collecting  th«  rente  therefrom  and 
applying  them  toward*,  the  payment  of  liens  upon  the  premise®*  which 
0are  subject,  subordinate  and  inferior  to  the  lien"  of  the  eomplain- 
ant'e  trust  deed.   The  bill  further  alleges  that  there  is  a  third 
mortgage  ©f  |S,GOQ  upon  the  premise©  sine  that  there  are  t^o  unsat- 
isfied mechanics*  liens  of  record  against  the  premises.  The  verified 
petition  of  the  compl&itt&nt  for  the  appointment  of  a  receiver  states 
(inter  alia)  *that  the  bill  of  complaint  filed  herein  seeks?  to  fore- 
close the  first  trust  deed  on  the  premises  kno-sn  ass  So.  #341  Horth 
Claremont  venue*  Q&i«a$9j  that  said  premise®  eon&istu  of  three 
apartments  of  five  rooms  tttttfej  that  said  premises  have  been  appr&iaed 
by  a  disinterested  &a&.   unbiased  appraiser  and  that  the  value  placed 
thereon  by  the  aaid  appraiser  a®  evidenced  by  the  original  appraise- 
ment whieh  is  attached  hereto  and  made  a  part  hereof,  ic  £22,234.00." 
Attached  to  the  affidavit  was  an  itemised  real  estate  appraisal  of 
the  premises  in  question  made  by  a  real  estate  appraiser*  The  veri- 
fied answer  of  the  appellant  to  the  application  Stated  that  the  fair 
and  reasonable  Market  value  of  the  premises  srae  127,000,  uad   that  the 
"defendant  (appellant)  is  the  owner  ami  holder  of  a  famlot  mortgage 
en  said  real  etstate  scouring  a  sote  en  ihich  there  is  a  balanoe  due 
of  #3600,00  and  on  which  there  baa  been  default  made  in  the  payment  of 
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principal  an<5   interest   sine?  Jnnaaryt  1931 »  ati'l   **hat   thi©  defendant 

ia  in  poaeeeaion  of  said  premise a  under  an   \efti«»»*Bt  of  Renta.* 
The  appellant   ©ent<m<i»  thai    she  chancellor  abused  his 
diaoretlon   la  appointing  the  receirer*        N  hare  carefully  considered 
this  contention  anc  ^e  are  satisfies   thai  It  is*  without  aerit*  foe 
appellant  ale©  contends  fetal  the   court  failed   ka  fire  it  an  opportunity 
to  be  heard   tn  opposition  to  the  asotioa  for  the  appointment  of  the 
receirer.         «  find  no  aterit  in  this  contention* 

'fhe  interlocutory  or«k*r  of  the  Circuit   court  of  Coefc 
eounty  Is  affiww?d# 

wmmomm*  @  vsMnftc 

Oridl«y»  ?•  «?•»  «d  E*rner»  J*»  concur* 
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FORES*  A*  fRBST  §  ;. 
a  Corporation, 
OF  X  : 
BiS8A8£2, 

intif f  in  &rror, 

v. 

CHICAGO  KB,  et  al., 

"Jefendsnts  in  ?'rror,      )  '.'.':.'  ^' 


OF  COM  OOUHTY. 


Opinion  filed  13/3/31 

MR.  L  delivered  the  opinion 

of  the  court. 

Shis  is  an  action  by  the  Administrator  of  the  ©state 
of  Frank  chandler,  deceased,  against  the  Chicago  Surface  Lines, 
for  daaagea  sudsing  from  the  3e-?th  of  plaintiff  •a  intestate',  caused 
by  the  negligence  of  the  defendant.  At  the  close  of  the  plaintiff*® 
evidence,  the  Court  instructed  the  jury,  upon  defendant *s  motion, 
to  find  the  defendant  not  guilty. 

The  facts  are  that  the  accident  occurred  at  the 
intersection  of  Itfttt  seA   SQth  Streets,  In  the  Oity  of  whicp.go,  in 
I  business  section,  at  about  Q   o'clock  on  the  aorning  of  Sowember  3, 
1936.  Btntt  street  is  j^ved,  and  there  are  two  street  car  tracks 
thereon  running  north  *x\£   south,   Frank  Chandler  sua  aaarried,  left 
t  widow  and  three  <sdu.lt  children,  worked  >?t  s  coke  plant  in  South 
Chicago,  and  w*s  in  good  health.  On  the  morning  of  the  accident 
he  was  walling  west  on  the  north  side  of  50th  street, presumably  bound 
for  the  *r©st  side  of  §%£§*  Street,  to  tsike  a  southboud  Btats  street 
c«r  to  go  to  work,   4hen  he  reached  the  east  side  of  State  Street, 
1  northbound  street  car  was  ao, Torching  on  the  east  track.  The 
car  was  electrically  lighted  and  the  headlight  was  burniag.   'cveral 
persons  were  standing  near  the  south  side  of  the  intersection  of 
State  snd  50th  streets,  but  the  northbound  oar  in  question  did  not 
stop  for  those  persons  at  60th  street,   when  the  oar  arrived  at 
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50th  street  it  was  running  at  a  rate  of  speed  estimated  it  from  10 
to  15  miles  per  hour.  On©  witness  testified  tteat,  "it  slowed  up 
a  little  bit  for  tha  intersection,"  Put  other  -sitneases  testified 
thst#  "it  ran  across  the  street  without  slackening  speed,"  the 
street  lights  were  out  this  e»rly  in  the  .aorning,  and  there  were 
no  lights  shining  from  any  of  the  buildings.  It  was  raining  and 
misty  at  the  time  of  the  accident.  One  of  plaintiff *s  witnesses 
was  on  the  front  platform  of  the  northbound  street  *&*•  He  first 
saw  Ohandler  when  SF&ftB&Loi  was  hurrying  west  on  the  north  side  of 
50th  street,  st  about  4  feet  east  of  the  northbound  track,  and 
when  the  street  car  **s  15  feet  away  from  him.  Another  1 itness  for 
the  plaintiff,  standing  «rest  of  the  southbound  track  and  40  or  50 
feet  north  of  50th  street,  first  saw  Chandler  when  he  wss  two  feet 
in  front  of  the  street  car.  The  third  witness  for  plaintiff  l*st 
saw  Chandler  when  he  stepped  down  from  the  curb  on  the  east  side 
of  the  street.  ?l&iatif2'«  fomrth  witness  saw  Ohandler  leave  the 
enst  curb  and  saw  him  struck  by  the  front  of  the  street  oar,  The 
street  car  at  the  tiae  was  staking  a  noise,  caused  both  by  the  wheels 
on  the  rails  and  by  the  trolley  on  the  wire.  (&•&  Ohandler  closely 
approached  and  stepped  upon  the  northbound  track  his  gait  is  described 
mm  hurrying  or  rushing,  not  running,   'hen  (.'handler's  t.n  ro-ch  to 
the  track  w«s  discovered  by  the  isotoraan  of  the  northbound  street  car, 
he  applied  the  brakes  so  severely  th«t  it  dislodged  the  position  of 
one  of  the  passengers  on  the  front  platform,   «t  the  trial  the 
passenger  testified  for  the  plaintiff.  Ohandler  was  struck  by  the 
center  of  the  northbound,  car  and  thrown  about  10  feet  forward  and 
a  little  to  the  left,  so  that  he  landed  in  the  sp-jce  between  the  fcwa 
tracks,   After  the  brakes  had  been  applied  the  speed  of  the  street 
oar  slackened,  and  it  was  stopped  in  about  ft  oar  length.  After  the 
accident  the  southbound  car  came  up  and  stopped  near  the  north  aide 
of  50th  street.  These  wore  substantially  the  facta  before  the  court 
when  the  jury  was  instructed  to  find  the  defendant  not  guilty. 
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Passing  uoon  the  questions  in  the  record,  this  court 
will  consider  the  evidence  m  the  most  favorable  light,  with  ail 
reasonable  inference  to  be  drawn  therefrom,  to  establish  the 
plaintiff's  ease. 

The  allegations  in  the  several  counts  of  the  declara- 
tion ere  general  negligence,  w-nnton  an'  wilful  conduct  by  the  agents 
of  the  defendant,  operation  of  the  street  oar  at  a  high  and  dangerous 
rate  of  speed,  failure  to  ring  a  bell  or  sound  a  gong,  or  to  give 
other  warning,  and  a  failure  to  Keep  ■  proper  lookout,  and  the 
allegation  th  t  the  plaintiff  was  in  the  exercise  of  due  eare  for  his 
own  safety  at  the  time  and  isaaedisteiy  prior  to  the  accident.  The 
question,  therefore,  presents  itself,  is  there  any  evidence  tending 
to  sustain  the  averments  of  the  declaration? 

The  plaintiff  contends  that  the  street  c?r  instead  of 
stopping  when  it  reached  50th  street  for  passengers,  continued  to 
cross  50th  street  on  Dtste  street  without  the  aotorasan  ringing  a  bell 
or  giving  any  other  warning  to  pedestrians  who  were  using  the  north 
cross-walk  on  50th  street  at  the  intersection  of  (South  State  street. 
If  Chandler,  the  deceased,  had  a  right  to  believe,  r?nd  did  believe 
that  at  the  time  of  the  accident  the  e&r  *souid  stop  and  pick  up 
the  waiting;  p^.s  -engera,  then  he  must  h*ve  looked  and  seen  that  the 
ear  did  not  stop  and  vas  proceeding  north  at  a  r^.te  of  speed  from  10 
to  15  miles  per  hour  ^-hen  he  stepped  onto  the  e*st  track.  At  the 
time  he  did  this,  the  street  car  wma  15  feet  from  him,  and  he  took 
the  chance  of  passing  ahead  of  the  car  when  it  was  so  close  as  to  be 
almost  upon. him.  It  has  been  held  by  the  Appellate  Court  in  the 
case  of  jemiag.  .dmr.  v.  S.  iva.  vc.  994  111.  App.  643,  that  where 
persons  tai  been  acting  upon  the  assumption  that  a  car  would  stop, 
because  signalled  or  slowing  down,  under  varying  eircuastaaoe*  it 
was  negligent  to  act  upon  such  an  assumption. 
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fhe-  car  «aa  lighted  and  the  headlight  was  burning. 
fhe  wheels  on  the  oar  as  it  ran  on  the  street  ear  track,  and  the 
wheels  at  the  end  of  the  trolley  pole  as  it  ran  on  the  trolley  wire, 
made  a  noise  in  the  early  morning  hours  thst  was  heard  by  witnesses 
who  testified  for  the  plaintiff,  there  is  a©  evidence  th*it  a  gong 
wee  not  sounded,  bell  rung,  or  other  warning  given  as  the  ear  proceed- 
ed north  over  this  intersection,  and  the  record  is  silent  as  to 
whether  ox  not  50th  street  at  the  point  in  question  is  a  stop  street. 
The  Tiew  of  the       7ling  8a*  w«s  unobstructed  end  the  car  was  seen 
by  the  witnesses  ap ...earing  for  the  plaintiff.  From  the  evidence  it 
does  not  type**  thr.t  the  deceased  wis  facing  in  any  other  direction 
thnn  i^est  when  he  was  hurrying  on  the  north  cross-walk  at  50th  street 
aa  he  approached  the  street  car  tracks.  The  rule  ia  that  failure 
to  lock  before  crossing  a  street  car  track  is  not  always  neglige 
per  so.  but  it  ia  likewise  true  that  the  circumstances  may  be  euoh  as 
to  make  such  an  act  negligence,  as  a  matter  of  laa.  ?an  &eter,  ^dar. 
▼•  C  Rys.  Co..  et  al.  340  111.  App.  371;  ^elgcn  v.  0.  3.  vrm   Jo. 
194  111.  4]  »,  615;  chrenstroa  v.  2.  J.  Ry.  Qo.  305  ill.  A op,  583 j 
Roberta  t.  g,  ¥t  -yt  0oitl,  363  IU,  3S8;  Myhre  v.  0,  ?f  3y,  ftti  316 
111.  &pp.  128. 

On  the  oth^r  hand,  if  C-handier  when  he  approached  the 
cross  tracks  at  the  cross-walk  on  the  north  side  of  50th  street,  did 
not  look  for  approaching  cars  when  he  was  4  feet  from  the  rails  *ad 
the  csr  sag  IS  feet  distant,  he  was  guilty  of  contributory  negligence, 
as  a  matter  of  law.   fhis  is  a  reasonable  inference  from  the  riwin- 
tlff's  evidence.  The  plaintiff  relies  largely  on  the  case  of  loftua 
w,  Chicago  'iyBn   Oo.  ?>9*  ill,  4*6,  as  an  authority  th- -t  under  tie 
particular  circumstances  in  this  s^.se,  reasonable  care  was  a  question 
of  fact  for  the  Jury, 

fhe  evidence  of  the  plaintiff  failed  to  show  any 
circumstance  tending  to  excuse  **  failure  to  look,  or  which  may  have 
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fciv«n  rise  tc  ■   necessity   to   area?    in  front  of   the   street   ami 
without   look  fa;.:.     Van  Meter  v.    ,' .,  '■■:J& ,    -■£. ,    tuprni,     nd  It   does 
not  appear  t&at,   ft*  the  time  b  Mi   the  tracks  *&■•:■  re  the 

fecciient   ;■  poened,   the  speed  oi   the  car  «M  increased 
crossed  the   intersecti:  n. 

The  circumstance-,   in  the  Lot  tut?  ease  ft**  not  like 
those  in  the   Instant  case.     Under  the  facts  established  in  the 
former,   the  deceased,   a  pedestrian,    carefully  looked  *h*n  he 
was  within  3  or  4  feet  oi    the  track,   end  nam  the  street   e&Z 
within  75  feet  vest  of  hi®,   apparently  coming  to  R   stop,    fc&£ 
after  he  starred  to  eveaa  the  tr  cfc  the  attest  car  cpeeded  up 
and  crossed  the  street  crossing,  at  a*  unl-«ful  un6  unueu&l 
rate  of  speed.     Under  the  facts     nd  circumstances   in  th  .t 
case,   contributory  ae*  «as  a  nuestioa  of  fact  for  the 

jury.     The  tri  1  court   in  the  Instant  o»se  did  not  err  when  it 
found  fti  a  matter  of  law  that   the  plaintiff  did  not  prove 
actionable  negligence,   »ad  that  the  plaintiff  was  net   in  the 
exercise  of  due  car;,    for  hie  own  safety  *t  mA  immediately  orier 
to  the  accident.     Therefore,   the  instruction  to  find  the  defen- 
dant not  guilty  was  proper. 

u  facts  do  not  justify  any  other  conclusion  than  that 
the  deeeaaad  in  hie  lifetime  ilaregartiee  ©very  preeautiem 
should  hive  been  exercised  by  him  la  order  to  avoid  injury. 
■lio  one  o&n  nsenaa  that  there  will  not  be  a  violation  of  the 
or  nsglige&ee  of  others,  and  then  offer  such  assumption  aa  an 
excuse  for  failuv     to  exercise  care."     Citing  ureeny-aid  v. 
B.   *  Q.    :■;.    '«,    Co,,   33£  Hi.    387,   Ooodaan  v.   C.    &  i .    i.    ■  .   ■■ .     'p., 
248  111.  jipp.  ias. 

For  the  reasons  set  forth   in  thip  opinion,    the 

judgment  is  affirmed. 

JU 

F-RIEftD  aKD  WIL80H,   JJ.   OOSMR. 


hi  B9*l& 
free 

.■  •    ■ 

■  .  .  . 

.     .         ■  . 

■  . 

:■    »6t 


34775 

MARY   LAVQtiLiM, 

defendant  in  SLrror, 
v, 
CHECKER  TAXI   SOU] 

Plaintiff  in  Srror. 
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263  I  .A.  653 

Opinion  filed  Dec  2,  1931 

MB.  L  delivered  the  opinion  of 

the  court. 

This  suit  is  an  nation  of  trea      i  the  c? i 
recover  aaaagea  for  arsenal  injuries  alleged  to  haw  been  sustained 
by  the  alaiatifi  vbilfl  I 

operated  by  the?  ;  uitecl  hxirb  .association.  Inc.,       injuries 
were  caused  bf   a  collision  with  r;  taxioab  of  the  Uhecker 
Company.  The  test  was  tried*  -ad  a  verdict  vac  returned  -     jury, 
finding  feotfe  defendants  guilty  audi  assessing  tin  . 

Upon  a  motion  for  i  nam  trini,  the  court  v       nd  set  aside  the 
verdict  and  dismissed  the  c>:use  as  to  the  United  Taxleafe  ssoci -:tion, 
Inc.   Judgment  was  entered  against  the  ahecier  taxi        for 
the  amount  of  the  verdict,  from  which  judgment  the  Jheokev 
Ooapany  sppeala. 

The  defendant  contends  that  the*  burl  en  is  upon  the 
plaintiff  to  estp.^lish  by  I       lar&nan  of  the  evidence  that  the 
injury  of  which  sat  complains  fe&£  r*uit  of  the 

negligence  of  the  defendant. 

In  passing  upon  the  point  as  i^  by  the  defendant,  I 
court  rill  oonsider  the  evidence  as  it  anpaan  in  the  record, 
plaintiff  testified  in  her  own  behalf  es  to  the  occurrence  *s 
follows;  That  she  and  her  husband  rode  In  s  taxteaa  of  the  United 
Taxioab  Association,  Inc.,  on  February  8Q,  L939,  in  the  eveni<-  , 
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from  her  daughter^  home  at  513?  Jivision  . treet,  sari  th  t  they  were 
on  their  way  home  when  th®  accident  in  question  aappsasdj  th^t  she 
sat  on  the  right  side  of  t.       -  it  croceeded  east  on 
Avenue,  tad    ritea  the  ct-b  came  asm*  Homaa  avenue  she  saw  the  Jhecker 
Gab  "hit  ua"  a*  she  expressed  it,  sad  that  the  c&b  struck  the  left 
side  of  the  car  in  which  she  a       -;senger;  th t  she  remembered 
nothing  aore;  th^t  ahe  could  not  fell  from  which  way  the  Checker 
T<*xl  came,  or  its  ape^d  at  the  sine  of  the  accident;  th«t  the  cnited 
Taxi  csb  did  not  *kid;  that  after  the  collision  she  w.?.s  fcakaa 
immediately  to  ■  hosrifc  a.  the  only  other  evidence  offered  by  the 
plaintiff  was  as  to  her  injuries  and  condition  following  the  accident, 

at  called  Joe  eoscer,  the  chauffeur  for  the 
Checker  Taxi  Jo«u>*ny,  as  ■    witness.  His  evidence  is,  substantially, 
to  the  effect  th-t  he  worked  for  the  defendant,  and  th-t  on  or  ?bout 
midnight  sometime  in  February,  132.9,   %  collision  took  ols.ce  at  Sober* 
Avenue  ^nd  Grnnd  venue;  that  at  the  time,  he  was  driving  on  the 
north  aide  of  Uraad  'venue  in  a  northwesterly  direction  sag  ate 
at  Koman  venae,  i   through  street;  that  at  th-t  point  there  is  sn 
incline;  that  he  drove  under  the  viaduct  and  up  the  incline,  making 
i  right  turn;  th  t  the  ot*r  was  in  second  speed;  taat  a  sax  was  ^oing 
in  the  opposite  direction,     baa  the  c-rs  were  *>.bout  opposite 
each  other  the  united  faxlaaa  asidded  on  the  snow  lata      safes* 
e«b,  which  wns  on  the  n-jrth  aide  of  the  street  ©»r  rails;  th-^t  after 
the  impact  both  0"<r©  stopped;  that  the  only  daaags  don**  s&a  to  the 
front  bumper  and  the  rear  fender  of  las  c-rs.  The  witness  fu; 
testified  th  t  the  Dhecker  safe  ass  travelling  to  the  right  of  the 
northbound  street  c  r  rails,  «ad  th-t  chains  were  on  the  wheels  at 
the  time  of  the  accident* 

The  drive*  for  the  United  faxioa*  Company,  in  whose 
car  the  plaintiff  was  a  passenger,  did  not  spaaa*  as  a  witness,  and 
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so  In  the  record  *C  have  only  the  evidence  of  the  plaintiff  and  the 

witness  decker  as  to  what  occurred  at  the  time  of  the  collision, 

is  given, 
Becker* a  version  of  the  eocidenlj/  end  he  is  the  only 

witness  srho  described  tie  occurrence,   ihe  plaintiff's  testimony, 

on  the  other  hand,  does  not  describe  what  happened;  it  only  shows 

thnt  she  saw  the  collision  between  the  cers,  and  ifc&t  w%a  all 

resseabered.  The  buruen  is  upon  the  plaintiff  to  establish  by  facts 

the  negligence  alleged  in  the  declaration.  'Of*©  the  happening  of 

an  accident,  negligence  will  not  fee  presumed,  but  negligence  mmt 

be  established  by  the  plaintiff  frosa  a  preponderance  of  the  evidence 

in  order  to  charge  the  defendant  with  such  negligence.  This  burden 

of  proof  was  uoon  the  plaintiff*  tuaA   the  evidence  offered  in 

behalf  did  not  aieet  this  requirement.   Bails  this  court  will 

reverse  ft  judgment  on  the  ground  that  the  plaintiff  di<i  not  -rove 

her  case  by       ideranae  of  the  evidence,  where  the  jury 

considered  the  credibility  of  the  witnesses  «nd  passed  .\  >on  the 

weight  of  the  evidence,  still  it  is  the  duty  of  the  court  to 

reverse  %   judgment  a&ssa  it  is  evident,  as  in  the  instant  oas«,  \ 

the  judgment  is  against  the  Baatfeat  weight  of  the  evidence. 

It  my   be  noted  that  the  plaintiff *s       nee  was 
not  filed  in  this  court,  -  n-i  therefore  we  do  not  have  the  benefit  of 
s  brief  in  her  behalf  upon  the  questions  before  us. 

The  judgment  is  reversed  -nd  the  o*use  remanded  for 
a  new  trial, 
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«•*».«.  I  263I.A.  653^ 

Opinion  filed  Deo,  .3,  1931 

*R.  a  delivered  the  opinion 

of  the  court* 

T  is  is  an  action  brought  by  the  plaintifi,  Martin 
Seklea,  to  recover  H500  under  the  terns  of  an  insurance  policy  issued 
on  November  1,  1936  by  the  defendant,  in  which  it  agreed  to  s>ay  this 
sua  upon  the  de^th  of  Jennie  scfeles*  A   statement  of  cl-sia  *m  filed 
by  the  plaintiff,  to  which  the  defendant  filed  KB  affidavit  of  merits* 
thereafter,  John  i,  Shatwell,  as  administrator  of  the  estate  of  Jennie 
ifoklee,  wee  saade  an  additional  p^rty  plaintiff,  and  the  cause  was. 
dismissed  as  to  the  other  plaintiff*  Haiti*  ofclss.  An  amended 
statement  of  claim  was  filed,  to  which  the  defendant  filed  an  amended 
affidavit  of  merits,  trial  wits  had  before  the  court,  and  there  was 
a  finding  and  judgment  in  f*vor  of  the  plaintiff  in  the  sura  of  ftSOO. 
."'rom  this  judgment  the  defendant  bam  *pre?*.led  to  this  court. 

The  principal  contention  made  by  the  defendant  before 

this  court  is  that  the  condition  in  the  insurance  policy  issued  by 

the  defendant,  namely,  ta&tj 

*Mo  afc&AgawiM  is  -turned  by  the  company  unless  on  the 
date  and  delivery  hereof,  the  insured  is  alive  and  in 
sound  he  rath," 

is  a  condition  precedent  to  liability  thereon,  «nd  th  t  it  wsa  incum- 
bent upon  the  plaintiff  to  prove  affirmatively  by  b.  preponderance 
of  the  evidence  th  t  the  insured,  Jennie  iokles,  was  in  sound  health 
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ob  the  policy  date,  and  on  the  d*ta  of  its  delivery.  This  is  not 
disputed  toy  the  plaintiff,  who  urges  tb*t  this  contention  mad*  by 
the  defendant  is  hut  B  Question  of  tact  to  oe  decided  by   the  Court 
from  the  evidence. 

The  policy  of  insurance,  proof  of  claim,  sad  evidence 
of  the  refusal  of  the  defendant  to  pay,  except  to  return  the  premiums, 
are  in  the  record, 

the  plaintiff  testified,  in  mfestaftoft,  that  he  is  the 
father  of  Jennie  Eekies,  nor  deceased;  th-t  she  died  on  March   , 
1937#  at  the  municipal  Tuberculosis  Hospital;  th-t  she  was  married 
to  Andrew  Kokles,  and  was  the  mother  of  three  children;  that  at  the 
time  of  the  issuance  of  the  policy  she  had  been  living  with  hia  for 
six  or  seven  months,  ted  th-t  he  saw  her  both  morning  and  night, 
and  that  at  the  time  she  appeared  to  be  in  good  health,  doin?  >ork 
around  the  h   us<5  ■t\>\   >;->king  care  of  the  home;  thnt  he  did  not  see 
her  cough,  iffit  that  she  never  complained  of  pains  in  the  ohest  or 
had  a  hemorrhage;  that  one  of  the  witnesses  Br.  John  Edward  Saremba, 
appearing  for  the  defendant,  testified  that  he  was  the  family 
physician  of  4ennie  lUsklea,  and  that  he  examined  her  on  October  16, 
1936,  sad  again  on  Ootober  18,  1936;  th-t  aside  from  a  akin  trouble, 
Jennie  Kckles  was  ft  person  in  good  health. 

further  evidence  of  the  defendant  is  b?",eed  upon  the 
admissions  and  statements  contained  in  &   hospital  record  dated 
January  4,  1927,  and  more  particularly  upon  the  statement  therein  of 
Jennie  Sekles  th^t  she  was  perfectly  sell  until  about  two  months 
previous  to  thst  time. 

The  question  o  good  health  in  the  instant  case  is 
one  of  fact,  and  the  court  in  considering  the  evidence  was  guided 
by  the  law.  One  of  the  rules  applicable  to  the  case  before  the 

trial  court  is  th^t  where  the  proof  consists  largely  of  tte©  ^dmis^ions 
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:>r---r<-fct»r*--a#$^^  such  evidence  Is  less  satis- 

factory than  th  t  of  the  witness  who  testified  to  personal  knowledge 
of  the  facts  in  controversy,   M  did  the  witness  Or*   John  tdwnrd 
£are»b&,   who  testified  to  Jennie    'ckles1    physical  condition  ?>t   the 
tiae  of  examination.    -Jon6  a  > "  e*-*fr»   v  v^te^es .   40  ill  .-SIS?     It  is 
not  the  duty  of  this   court  to  distrub  the  finding  and   judgment  of 
the  trial  court,   although  upon  the  evidence   in  the  record  we  maybe 
in  doubt  hos  we  ourselves  would  have   found.     ^HBga^^tfcrafet jr . _  3a*rtef> 

mm*  ^ -;.... 

ffet  burden  of  proof  is  upon  the   plaintiff  to  show  that 
at  the  time  of  the  delivery  of   the  policy  Jennie  sickles  was  in  good 
health,     this  the  plaintiff  proceeded  to  do  when  testifying  upon 
th  t  Question. 

The  defendant  contends  that  the  eviienoe  of  the  pl'-m- 
tiff  was  erroneously    ilsitted  because  the   plaintiff  did  not   file  a. 
reply  to  tbe  defendants     ffil-*vit  of  afrits,   in  which  it  was  alleged 
that  the  insured  vftfl  not  in  sound  health  on  the  d*te  the  policy  was 
l33ued,   but  was  suffering  from  puiaionary  tuberculosis,   ftffld  that 
the  defense  being  an  affirmative  one,   the  evidence  of  the  defendant 
jsust  stand  as  true.      In  suport  of  this  contention  the  defendant 
cites  the  esse  of  Cohen  v.   sew  York  Life  Ins,   5oifi.   tSC  111.   ipp.   •'iB, 
This  case  is  not  in  point   for  it  ap-ears  from  the  opinion  of  the  court 
that  it   is  incumbent  upon  the   p&&i&tiff#   alitor  G&Ul  15  of  the  Munici- 
pal Gourt   of  -fticago,    to  file  B   reply  to  the  defend attt*t   affidavit 
of  aerits  setting  up  ■  defense  of  fraud  and  misrepresentation  by  the 
insured   is  the  insured's-  answers  to  health  questions  in  his  a$f&ie&- 
tion  if  he  desires  to  put  suoh  f  ots  in  evidence. 

In  the  instant  esse  the  good  health  clause  is  in 
the  policy   itself,   and,  as  we  have  indicated,   this  is  a  condition 
precedent  to  the  right  of  recovery,  sjt&  th©  burden  is  upon  the  plain- 
tiff to  establish  such  right.     The  evidence  by  the  plaintiff  upon 
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this  question  was  properly  admitted* 

S'roa  the  conclusions  we  have  reached  upon  the  -creations 
involved  in  this  cage,  the  judgment  is  affirmed* 
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Ma.     |  vl  delivered  the  opinion 

of  the  court. 

This  is  *m  appeal  by  the  defendant  from  a  judgment 
for  13600.  entered  by  the  Sourt  upon  a  verdict  of  the  jury  in  aa 
action  of  assumpsit* 

The  &*£L&?&ti@&  consists  of  three  counts,  ";nd  the 
action  is  b*>sed.  upon  a  covenant  in  a  lease  for  the  recovery  of  » 
deposit  of  f&§@0.  made  oy  the  plaintiff  -ml  received  by  the 
defendant. 

To  this  action  the  defendant  filed  ft  plea,  of  the 

gaaer&l  issue,  together  with  a  notice  of  set-off,  claiming  damages 

arising  from  I  breach  of  the  covenants  in  a  ie*sae  entered  into  by 

the  plaintiff  *>nd  the  defendant*  The  eovea«snt,  the  subject  of  this 

litigation*  is  «.a  follows? 

*4#  The  lessee  (plaintiff)  htm   deposited  with  the  lessor 
(defendant)  the  mm   of  ■  .P,50  j.  If  the  lessee  shall  iu-."i.fy 
the  lessor  on  or  before  September  1st,  A.  J.  1338,  th*t 
said  lessee  elects  to  terminate  this  lesse  on  September  1st, 
1338,  then  this  lesse  shall  be  and  become  null  and  void  en 
said  d"»te  sad  the  lessor  shall  on  September  1st,  1328,  pay 
b&ok  to  %he   lessee  the  sum  of  $&g$0Q  so  deposited  by  him 
as  aforesaid," 

The  defendant  contends  that  failure  to  incorporate  the 

lees*  la  the  declaration,  either  in  whole  ot   in  suoat&nee,  is  a 

material  defect  and  is  not  cured  or  aided  oy  the  verdict. 


to 
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the  first  count  of  the  declaration  avers,  in  f*vt« 
that  th«  plaintiff  entered  into  n   written  le*se,  under  which,  at  his 
option,  »  deposit  by  him  of  $3*490  km  to  he  returned  upon  notice 
given  to  the  defendant  th::t  plaintiff  elected  to  terminate  the  lease; 
end  plaintiff  further  fttrears  performance  upon  his  part,  the  giving 
Of  notice,  and  failure  of  the  defendant  to  return  the  '-3,500# 

the  second  count  mnkps,  in  substance,  that  if  the  plain- 
tiff would  lease  the  premises  in  the  Motorist*  ^saooisstion  Gliding, 
and.  deposit  |3,o00,  the  defendant  would  ray  beck;  the  $3600  should 
the  plaintiff  notify  the  defendant  on  or  before  3«pt*a'ber  1,  1938, 
that  he  elected  to  Ur^ir^.te  said  lease;  that  the  plaintiff  did  lease 
the  premises  guts  pay  to  the  defendant  §3,8005  ths.t  prior  to  "epteaber 
1,  1928,  the  -plaintiff  notified  the  defendant  of  his  election  to 
terminate  the  le»se,  <-,»d  requested  the  return  of  the  #3,500;  <md  thai 
the  defendant  failod  to  return  the  deposit, 

the  aoi-fsoi5,d-\ted  common  counts  are  also  ft  part  of 
the  declare tioxu 

it   the  trial  the  lease  in  question  was  Admitted  in 
evidence  without  objection.  Sftee  rule  whieh  appli«a,  as  to  the 
sufficiency  of  the  declaration,  is  tbst  if  no  cnuse  of  action  i$ 
alleged  in  the  deels r«tion,  failure  to  object  to  the  admissibility 
of  evidence  does  not  weave  the  right  to  raise  the  nue^ti  an;  but  -here 
ft  good  cause  of  action  is  defectively  stated,  the  actios  is  &14*& 
by  the  verdict,   in  the  iast-mt  o-\ge  the  substance  of  the  ooveo-' 1  m 
set  forth  in  the  declaration,  and  according  to  its  legs!  effect,  is 
sufficiently  stated  and  is  aided  by  the  verdict  of  the  jury, 
defendant  moved,  «&&  the  court  ordered  that  the  plaintiff  file  a 
copy  of  the  instrument  sued  on,  ehlfth  was  done.  However,  the  declxrm- 
tion  does  not  make  reference  to  the  lease  so  filed,  ~\nd   the  rule  is 
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thst  papers  attached  to  the  declaration  form  no  part  of  it  BJBm 
os.nnot  be  made  so  by  reference. 

The  defendant  further  urges  th»t  the  plaintiff  must 
aver  in  his  pleadiiv   i   rove  fch&t  the  plaintiff  performed  the 
conditions  precedent  in  order  to  sake  n  prim.?.  f*ole  case.  The 
position  of  the  plaintiff  on  this  question  is  that  the  provision 
regarding  the  cancellation  of  the  iM&aM   b&*  the  return  of  the  deposit 
is  an  independent  covenant,  tad  not  a  condition  precedent  to  oerfarm- 
T:nce. 

the  condition,  as  it  appears  in  the  lease  gad  aa  set 
out  in  full  in  the  opinion,  ia  construed  b>  this  court  to  the  effect 
that  the  covenant  is  complete  and  contains  no  reference  to,  »r  is 
limited  oy,  any  other  ooven-nt  in  the  less*.  ftais  conclusion  is 
amply  supported  by  the  rule  th;t  courts  will  construe  covanaat ■,  like 
other  agreeotsnts,  in  %ocordane«  with  the  intention  of  the  parties, 
sad  where  it  is  doubtful  vhether  the  covenant  or  agreement  wm.9 
intended  by  the  parties  to  be  a  condition  precedent  or  an  independent 
covenant,  the  courts  will,  construe  it  as  s.n  independent  covenant, 
especially  -here  the  defendant  h*ss  derived  some  benefit  from  the 
contract.   Ere  eft  v»  American,  fleotrjcal  Supply  Qofu.  153  111.  ;_■■,.   305. 

The  question  of  damages  It  raised  by  the  notice  of 
set-off  in  this  esse  arising  from  A  breach  of  the  covenants  in  the 
lease,  and  is  at  proper  element  for  9   jury  to  consider,  where  as 
action  is  b'4sed  upon  an  independent  covenant,  such  a*  m  haVs  in 
the  instant  case,  the  court  in  .the  &&&e  of  .r  aimer  v,  fferlden  ^rl ten- 
nis Up.  18  IaI.  b03,  ■£%.%&&&   upon  this  question,  sad  said! 

•where  the  plaintiff's  cove  i     ata  to  only  a  part  of 
the  consideration,  -snd  B  breach  of  the  covenants  aaa  be 
compensated  ia  daaag&a,  the  defendant  cannot  rely  upon 
the  covenant  as  •  condition  precedent,  but  must  perform  the 
covenant  on  his  past*  asd  then  rely  upon  his  claim  for 
damages*  for  any  breach  of  the  covenant  by  the  other  party, 
either  by  «$?  of  reaaapoeat,  or  ia  i       Is  notion." 
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Therefore,  under  the  rule,   in  order  to  reoover  on  its  set-off, it 
was  incumbent  u~=on  the     ?rt  of  the  defendant  to  prove  a   brooh   by 
the  plaintiff,  and  th^t  defendant  sustained  dsaiBgiss. 

the  f~»cts  were  before  the  jury  tat  were   pfc®a«l  upon 
against  the  contention  of  the  defendant  rhen  the  court  entered 
judgment   on  the  verdict. 

Ke  h&ire  RXM&ined  the  ruling  of  the  Court   on  the 
mdiaiasioility  of  evidence  mug  are  unable  to  find  th*t  the  defendant 
was  prejudiced  by  the  ruiing  of  the  trini  court,  or  th-*t   there  mta 
error  sueh   33  would  wwrwort  a  reversal.     frroa  the  record   the  verdict 
of  the  jury  was  fully  sup  orted  by  the  evidence,  and  the  judgment 
is  accordingly  affirmed. 
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Appeu»„t.     ,        26 3  I. A.  6  53 

Opinion  filed  Dec.  2,  1931 

HR.  PHKSIIUHG  JUSTICE  HEBSL  delivered  the  opinion  of 
the  court. 

The  plaintiff  sued  the  defendant  in  an  action  of 
trespass,  and  in  the  declaration  filed  by  the  plaintiff  it  is  alleged, 
in  general,  that  on  December  3,  1928,  the  defendant,  with  foroe  &ad 
arms  entered  her  dwelling  plsce,  and  seize  ■  and  took  possession  of 
her  household  goods. 

It  is  also  averred  tJwt  the  defendant  assaulted  and 
struck  the  plaintiff,  thst  she  was  injured  and  damaged  as  a  result 
of  these  acts.  The  defendant  filed  a  plea  of  not  guilty.  The  case 
was  tried,  and  at  the  close  of  the  evidence  the  jury  returned  a 
verdict  finding  the  defendant  guilty  and  assessing  the  d-  mages  in 
the  sum  of  370.00.  The  court,  after  overruling  a  i&otion  for  a 
new  trial,  entered  judgment,  and  the  defendant  appeal** 

Plaintiff's  evidence  is,  in  part,  that  the  defendant, 
together  with  s   deputy  sheriff  and  his  custodian,  entered  the  prem- 
ises  occupied  by  the  plaintiff  and  her  buaband,  ?eter  Janos.  The 
manner  of  gaining  entrance  was  by  knocking  on  the  door.   When  the 
plaintiff  opened  the  door  part  way,  the  defendant  violently  foroed 
it  open  so  that  the  plaintiff  was  knocked  down  and  suffered  from  the 
shook,  and  was  111  for  ten  ox  twelve  days.  The  defendant  after 
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gaining  entrance,  took  an  inventory  of  the  furniture,  in  which  he  was 
assisted  by  his  agents*  In  doing  this,  the  furniture  was  piled  in  one 
corner  of  the  room,  and  the  silverware  and  wearing  ?c :arel  were  thrown 
on  the  floor,   during  this  time,  the  defendant  pulled  the  plaintiff 
by  the  arm  into  a  bed-room  and  refused  to  release  her. 

The  evidence  of  the  defendant  is  that,  he  and  two 
other  men  entered  the  apartment  occupied  by  Peter  Janos  and  his  wife, 
after  the  door  «&£  opened;  that  the  defendant  was  there  to  execute 
a  distress  warrant  by  levying  upon  the  furniture  of  Peter  Jaaos.  This 
distress  warrant  was  signed  by  the  defendant,  and  was  for  rent  due 
for  the  apartment  occupied  by  the  plaintiff  and  her  hue bend,  Peter 
Janos,  in  a  building  located  at  4556  Irving  Avenue,  Chicago,  Illinois, 
and  owned  by  the  defendant* 

After  leaving  a  copy  of  the  distress  warrant  on  the 
premises  and  taking  an  inventory  of  the  furniture,  the  defendant  and 
the  two  men  with  him,  left  the  premises.  The  defendant  denied  that 
any  violence  was  used  or  tliat  any  furniture  was  broken  or  damaged. 
The  plaintiff  did  not  file  an  appearance  and  brief,  and  the  court  does 
not  have  the  benefit  of  her  views  upon  this  record. 

There  are  two  reasons  why  the  -judgment  must  be  reversed! 
(1)  That  the  Court  in  the  presence  of  the  jury  made  prejudicial 
remarks;  and  (3)  that  the  attorney "a  argument  to  the  jury  on  behalf 
of  the  plaintiff  was  improper  and  prejudicial. 

As  to  the  first  point;  Th©  Court,  in  the  presence 
of  the  jury  remarked, in  effect,  that  •  landlord  had  no  right  to  enter 
an  apartment  and  levy  a  distress  warrant  upon  the  furniture  of  a 
tenant;  and  that,  further,  "Wo  one  could  obtain  and  serve  I  distress 
warrant  unless  it  was  issued  and  ordered  by  a.  court" »  These  remarks 
were  erroneous,  for  under  our  procedure,  the  only  proper  way  for  the 
court  to  instruct  a  jury  is  in  writing,  and  in  doing  so,  instruct 
the  jury  in  regard  to  the  law  governing  the  iseuanoe  and  levy  of  a 
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distress  warrant.  No  doubt  the  jury  was  influenced  by  tbeae  remarks, 

which  were  harmful  and  prejudicial  to  the  defense  offered  by  the 

defendant  that  he  was  in  the  apartment  for  the  purpose  of  levying  a 

distress  warrant. 

The  second  point  is  b>sed  upon  error  by  the  plaintiff's 

attorney  in  making  improper  remarks  in  his  argument  to  the  jury 

such  as: 

"Mr*  Tenny:  He  tried  to  bluff  and  scare  this  poor 

defenseless  woman,  when  he  knew  she  was  elone  in  'he 

flat.  He  knew  her  husband  was  working* 

Mr.  Hamilton:   I  object.  There  is  no  evidence  whatever 

that  he  knew  she  was  alone.  He  said  he  didn't  know. 

The  Court:  The  jury  heard  it, 
***** 

Mr*  Tenny:  And  this  poor  millionaire  was  afraid  that  this 
woman  would  - 

Mr.  Hamilton:   X  obiect  to  that  poor  millionaire. 

The  Court:  He  didn't  strike  me  as  a  millionaire*  I 

don't  know  how  he  struck  the  jury, 

***** 

Mr,  fenny:  He  is  the  landlord.  Our  law  doesn't  treat 
anyone  like  that. 

Mr.  Hamilton:  I  object*  That  is  not  stating  the  law* 
1  object  to  his  discussing  the  law  with  the  jury. 

The  Court:  The  Court  will  give  them  all  the  law  in 
this  case. 

Mr.  fenny:   And  then  what  happened?  This  woman  was  so 
frightened;  she  testified  she  was  in  a  pregnant  and 
delicate  condition* 

Mr.  Hamilton:  I  objeot  to  that.  Your  Honor.  The  jury 
were  instructed  to  - 

The  Court:  Wait  a  minute,  She  said  she  w?s  pregnant 
one  month,  and  that  was  stricken  out,  The  jury  will  dis- 
regard it," 

Helpful  argument  will  aid  the  jury*  Remarks  such  as 
we  have  before  us  will  not  help,  bu^  rather  tend  to  prejudice  the 
jury*  Such  remarks  as,  "this  poor  millionaire,"  and  "He  tried  to 
bluff  and  scare  this  poor  defenseless  woman,*1  only  have  a  tendency  to 
arouse  the  passions  of  the  jury,  and  the  trial  court  should  not 
tolerate  such  argument. 

for  the  reasons  given,  the  judgment  is  reversed  and 

the  cause  remanded* 

RSVKRSED  &Sti  BSB, 

rHISlD  tSB  VSIL30H,  JJ.  CO  cua. 
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Opinion  filed  Dec,  3,  1931 


WU  .slivered  the  opinion 

of  the  Court. 

This  is  s  first  class  action  instituted  by  the 
plaintiff  in  the  Municipal  Court  of   -hicsgo  to  recover  isnagM  frost 
the  defendant  for  e&  alleged  breach  of  i  contract  for  the  construc- 
tion and  laying  of  •  rubber  tile  floor.  The  oaae  was  submitted  to 
the  court  and  judgment  was  entered  upon  the  finding  for  the  plaJtatlff 
in  the  aua  of  i,   « 

the  cootrnct-  *as  utered  into  on  'ugust  11,  193?, 
between  the  plaintiff  and  the  defendant,  and  provides  for  the  in- 
stallation of  b  floor  covering  of  rubber-marble  tile  in  the  George 
Annes  R«wt»KVfemt  in  the  HeCeralek  Hotel,  located  at  -*uah  *?n-i 
Ontario  streets,  Sllieage,  Illinois. 

as  part  of  the  contract  there  is  inoorper&ted 

written  guarantee  as  follows  I 

4  4.  R*  hereby  (guarantee  that  ail  materials  and  workmanship 
furnished  by  ue  snail  he  first  clsss  and  agree  to  nits  good 
any  defects  due  to  inferior  materials  93  ties 

develop  !*n&  are  brou^t  to  su>  ~.t  tent  ion  in  writing  within 
one  year  from  date  of  completion,  if  we  have  received  ~*ay- 
aents  as  agreed  a&d  roviied;  but  *e  shall  not  be  respon- 
sible for  any  defects  due  to  defective  backing  or  under- 
fluors  or  to  damoness  in  same  or  to  improper  work  and  mater- 
ials of  other  parties,  nor  for  any  unevenness  or  unievelness 
in  th«  finished  floor  which  is  due  to  unevenness  or  unlevel- 
ness  of  underfloors  not  furnished  by  us.   e  disclaim  ?uiy 
liability  other  than  above  stated,  particularly  liability 


. 


;»« 


®  a  IL?  t.. 


ICei  tS  .030  fcslxt  aoiaiqO 


■ 


- 


»d9  to 
- 

noli 

: 


for  any  iaaaip  due  to  failure  of  customer  to  claim  and 
observe  our  instructions  for  e«re  sad  flsaaiaf  .  1'his 

"warranty  is  in  lieu  of  'ill  other  warranties,  expressed. 
or  implied** 

it  &pp*a*i  froa  the  evidence  in  the  record  thnt  the 

tile  wss  »?sde  by  the  bright  Rubber  Products  Company  ffl&   th^t  the 

quality  of  the  atsteriai*  and  the  wrkmsnship  mm   to  be  first  cl«*ss; 

thnt  the  work  was  completed,  aud  that  .   .  - eles,  architect  for 

the  plaintiff,  passed  upon  the  work  and  issued  a  final  certificate 

of  completion,  and  faat  the  contract  price  wwd   paid;  that  nfter  a 

few  Eisonths  this  tile  floor  behind  the  counters  &&£  la  the  L&S08 

travelled  by  the  waiters  of  the  restaurant,  beg-rn  to  bulge  up  end 

beeorae  loose;  that  an  examination  of  the  loose  tile  ilMWHMS  that  It 

aa4  become  enlarged  and  was  saturated  with  grease,  which  aawustd  tlM 

tile  to  expand  and  fettige  uc  sad  come  loose  from  the  floor;  that  the 

defendant  replaced  some  of  the  tils;  th**t  about  a  f*«g   later,  the 

plaintiff  relaid  pari  of  the  floor  with  a  rubber  tile  three-eights 

of  an  inch  in  thickness,  which  is  twice  as  thick  &a  the  tl 

for  a&4  laid  under  the  contract  with  the  defendant;  m   I    -:  the 

cost  of  the  second  floor  aa  re la id,  was  tfee  sum  of  |®,   U 

;rinci.  pal  contention  of  the  defendant  is  th»t 

the  court,  over  the  specific  objection  of  ti-;«  d^fendaat,  admitted 

evidence  to  the  effect  that  the  defendant  orally  guaranteed  the 

tile  to  oe  fit  for  the  purpose  desired,  ataA  that  the  tile  would  not 

absorb  grease,  which  is  in  violation  of  the  rule  that  p^rol  evidence 

is  not  permissible  to  change  or  to  vary  tan  terms  of  a  **&trt*a 

instrument  entered  into  and  signed  by  the  parties;  and  that  ail 

prior  conversations  ere  aerged  in  the  written  agreement.  thM   lav 

expressed  by  the  Ouprease  aourt  of  Illinois  in  its  opinion  in  the 

oase  of  Armstrong  ^int  >orfes  v.  Continental  gja  '">o» .  S®*  0£«  &©*• 

clearly  states  the  rule,  and  is  binding  upon  this  court.  The 

cseurt  says  j 
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" In  construing  a  contract  It  is  proper  for  a  court 
to  ta>ke  into  consideration  the  surrounding  circumstances. 
It  should  place  itself  mi  ne  rly  as  it  can  in  the  s»*me  situ- 
ation as  th*  parties  w.-o  amde  the  contract,  so  that  it  saay 
view  the  circumstances  Ml  they  viewed  them  and  30  it  say 
judge  the  amaaiag;  of  the  words  »nd  their  application  to  the 
things  described  cs  the  parties  judged  -and  spelled  them, 
(3  Jones'  Com,  on  evidence,  Geo.  453.)   iSut  this  does  not 
give  either  a-arty  the  rlf,ht  to  establish  a  different  contract 
from  that  expressed  in  the  ritten  agreement,  <>hen  parties 
sign  s  memorandum  expressing  ail  the  terms  essential  to  a. 
complete  Agreement  they  are  to  he  protected  against  the 
doubtful  veracity  of  the  Interested  witnesses  and  the  un- 
certain memory  of   disinterested  witnesses,  concerning  the 
terms  of  their  agreement,  and  the  only  w?ty  m   which  they 
can  be  30  protected  is  by  holding  each  of  them  conclusively 
bound  by  the  tanas  of  the  agreement  expressed  in  the  writing* 
Ail  conversations  and  enrol  agveeoeata  between  the  parties 
prior  to  the  written  agreement  ^re  so  ;aer-;ed  therein  that 
they  cannot  be  given  in  evidence  for  the  ptt*f»&M  of  changing 
the  contract  jt  showing  an  intention  or  understanding 
different  from  th---t  expressed  in  the  written  agreement." 

The  Question  naturally  arises,  did  the  trial  court 
err  in  permitting  evidence  to  be  received  which  violates  this 
rule  of  law?  The  plaintiff  was  represented  by  Edmund  <3,  Meles, 
an  architect,  who  signed  the  contract,  and,  after  the  til®  floor- 
installed,  stated  tost,  "!'  1  ^   -red  fine,      talcing  and  level;*1 
recommended  payment,  sad  issued  an  irchitect's  Certificate  therefor. 
He  testified,  in  effect,  that  he  had  a  conversation  with  81weXX# 
Manager  of  the  Ohicago  Office  of  the  defendant,  before  the  signing 
oi  the  contract,  and  th h%     i-all  stated  to  him  that  the  floor  would 
"stand  the  uses  the  restaurant  put  it  to,"  and  Hurt  the  tile  ?-ould 
stand  grease, 

The  testimony  of  the  witness  benjamin  £..  aohea  is 
that  he  hsd  a  conversation  with  Elwell,  defendant's  Ohicago  office 
manager,  before  the  contract  was  signed,  and  was  told  by  him  that 
the  tile  was  first  class,  would  not  buctele,  was  grease,  dishwater 
and  moisture  proof,  -and  would  last  the  lifetime  of  th?  building. 

All  of  this  evidence  wes  admitted  over  the  objection 
of  the  defendant  and  is  Uft  attempt  to  enlarge  the  guarantee  to  the 
effect  th  t  the  rubber  tile  would  stand  resse,  and  th*t  fntfl 
would  not  be  injurious  to  the  tile,  I'his  is  conclusive  from  the 
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testimony  of  Cohen,  when  he  testified  that  Elwell  told  him  the  tile 
would  last  taring  the  lifetime  of  the  buildin,/.  The  contr-ct  for 
this  work  is  in  writing  and  is  complete,  ^nd  nil  prior  agreements 
nnd  understandings  relative  thereto,  ire  merged  in  this  contr  -,■•« 
If  the  ol&intiff  oaitted  to  have  this  parol  agreement  incorporated 
in  the  contract  it  vn^y   be  unfortunate,  but  the  fact  that  these  con- 
versations took  place,  will  not  open  the  door  for  the  Admission  of 
this  parol  evidence  so  &fl  to  establish  a  different  contract.   I'hia 
conclusion  is  fully  borne out  and  supported  by  the  opinion  of  the 
3upre.ae  Court  in  the  case  of  Armstrong:  i-r>lnt|  ■■orfcs,  v.  -;ontlpa,Qt^4 

t'is  contrast  in  express  terms  guarantees  that  -II 

materials  and  weggcas&ftMp  furnished  by  the  defendant  sh^il  be  tbwwt 

el<*ss  and  th-it  the  defendant  shall  m&fce  good  any  defects  due  to 

inferior  materials  or  -or&iaariship,  and  this  guarantee  ormnot  be 

further  enlarged  by  the  parol  evidence  in  the  record.  The  l&a  is 

against  the  contention  of  the  plaintiff  that  the  phrase  or  expression 

"first  class"  is  relative  in  attaining  ani  th  t  parol  evidence  is 

admissible  to  explain  it.  The  evidence  of  the  plaintiff  ng  offered 

not  to  explain  the  words  in  the  contract,  taut  rather  to  enlarge  the 

guarantee  by  adding  m  implied  one,  which  clearly  changes  the  meaning 

and  in  effect  changes  the  contract,   Phis  is  in  violation  of  the  rule 

thst  where  a  contract,  such  33  kite  one  in  the  .instant  ease*  contains 

an  express  guarantee,  no  others  will  be  implied.       9   kr&et  is 

complete  in  its  terms,  the  aarties  can  be  protected  only  tij   applying 

the  rule  th  t  eaoh  ia  bound  oy  tne  express  terms  of  the  ritten  agr«#- 
asent. 

the  eonoiusion  necessarily  follows  that  the  court  erred 
in  the  admission  of  this  evidence  offered  by  the  plaintiff.  The  e*se 
must,  therefore,  be  reversed  ?nd  remanded  for  a  sew  txifbl.   a  to  the 
other  points  raised  in  the  record,  the  Court  does  not  deem  it 

neoess'iry  to  pass  upon  them. 

DEO. 

FRIEND   ftS'D  WIUOS,   JJ.    OOSWR. 
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~*£YLi  F.    HSlff,    doing   faQtfti&ftftfl  rffcy^ 

Kc;eiy  Mriaiiag  u©*Bp«i$,  %     )/     Apn-^"  vmou 

Pis  it  t  ii  f ,    )  M^i  I 1  'IP-  hf < 

(Appellee) 
vs.  ^  )    OF  OB H> AGO. 

US  K9&AVD  CUtfc,   I   ■  orpor-mon,  )■■«.■:  '  M 1- 

r  ef  endf-nt. 
(Appellant) 

Opinion  filed  Dec.   2,   1931 

MP.   P8     t    V  ■  $mtim  SSSS&  deliverer   the  opinio  a 
of  the  Court. 

Plaintiff's  action  is  ft  f ir?«t-cl».ss  contrast  tM*9 
brought   in  the  Municipal   -curt  of  Qfciftngt  for  the  r^cov«ry  of 
work,   Infest  and  N»te»i«2j  furnished  to  the  defendant  &%  its 
recuest,    in  printing,   composition  &ad  »&k<?up  of  the  Midland 
Target,  deffcafent's  publication.     The  «**»«  was  tried  foeiore  the 
court,   vitaout  a  ^ury,   which  found  th«   IftCMS  for  the  pi@ii.tiff, 
^nd  ifiWMrt  plaintiff*!  ANMgftfl  at   $1,383.66.      Judgment   ■*« 
entered  for  this  amount,   from  which  the  defendant  appeals. 

The  princlp&l  question  in  tail    mm   ie:      D1<S  the 
def  nd-nt  by  its  conduct  perait  John  K.  nrntetro&g  to  fcppe  r  aa 
the  agent  o£   the  defendant   in  the  tr&ae^otion  of  business  %ith 
the  pi  intiff  so  &fl  to  fet  estopped  to  deny  ?ueh  eg«ncy'<     It 
appear*  &.s  a  p~  rt  of  the  plaintiff*!!  evidence  th  t  he  called  fct 
the  isidl^n-.'   r'lufc  rooMO,  passed  through  the  lobby  *J   the  ^iut«,   sad 
took  Ml  elevator  to  tn«  fourth  floor,   wiser-  the  tsnsttt&vn  Offices' 
of  tae  Club  were  located,    including  the  auditing  office,    s.'.iteh- 
to  rd  room  *.nd  the  Midland  fwrg$t  publics-. tier,  office. 

The  plaint ifi    called  on  Mr.   McReen,   the    *ecrft:.ry  of 
the  Club,  and  thereafter  tooit  up  the  fitter  of  stinting  the 
Midlaa     Target  n'^sino  with  Armstrong,    in  one  oi    i  he  executive 
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tfffiM*  of    tfefl     "lv,i    ©»    ':r    .       m:      ii>or.      -       BjNM     -  )pe   rrf 
on  the  ofiiae  de>©r.      iner>   <kss  no  otner  bu-'-.ineee  ofiie©  on  this 
floor  but  ttM  ©i    the  Club,       iter  s*    ■rrxi.?«Bt  eft*  «   terse"  into 
for  the  printing  oi    Mm   pt&li©&t&@8,    six  i«@ue*  of  toe  Kftgi  bIm 
*»sre  printed  by  the  pl&int|j?i  iro*    :epte»*:©r  tH(    1S£0  t©  and. 
Including  -pril  30,   192©,   snd  tfatse  a&g»z  inee  were  distributed  to 
the  wenfeers  oi    l&e   -lut   in  envelopes  run  through  the   niufe  M*re»»- 
Ofcrsiph  *nd  furr-.i ?2ui  :  to  the  M ..  intirJ' .      i  efeftffge   eJ    $£,f@,fi  cteatk 
for  the  e*$ftft&ra  w««s  »s.de  on  the  i.ouse  account  ef  e&en  wf-mber  of  the 
Club,     There   is  no  imsfet   that   the  Club  Mftgftsltt*,   for  wfeiSfc  the- 
BBfeffibere  were  ofeftygftd  ir  bouse  accounts,   Rfte  printed  by  the 

plaintiff  and  receive,    isf   the  mfwbers,   and  thet   the  ®oney  whea  paid 
by   its  members  vent  into   feae   "lub  funds. 

The  i*f*adsat  sttea  to  efee*  by  ft  canty  cm,  tnter  d  into 

between  the  defendant  &tt<3  John  I,  ^reetror^;  tStftt  *>r»s$r©n£   W»a  the 
publisher  oi    the  »*.<g&sine     nd  tn  t.  the  elub  &esu«ted  no   liability. 
Upon  ofcjeotior:,   this  contract   mm  net    :  in  evidence.     Iter 

ol-intifi   eft*  ant  •   pKKtj   to  tfee  contract,    ■»«  sot  bound  by  its  terse  , 
and  eftft  itvn   ft©1  "t  he  'jiuat  look  to     Wftttrenj     . .        fee  Nosey 

due  or  to  become   fete  for  the  printing  of   tliii  b ■■•- $  ia  ine * 
■B*9  he  entered   into  the  undert-i.iag  had  ft  right  to  rely  upon 
frttftttaroBgU  apparent!   :uthorl,;y.     in  fefe      .      6«ai  ci  ee  the  defend&at 
invited  the  plaintiff   to   its  oUie  to  trftStf&et   fcusinesp   in  which 
it  woe  engaged.     It  was  tht    t'mty  oi   the  Club  to  h&ve  someone  t 
&e  long  as   its  oifloee  were  kept  open,  ftta  v    I  -    i4  to  ton  ass   I 

business,   or  &t   least  to  ,_iv®    Uifbrm^'tioi,   in  s  to   it?    basins 

The  plaintiff  HsUI  ft  rif&t  to  fcCMMNI  th  t   the     .-rtieE  in  o. 
offices  sere  t  e  agents  oi   the     lub  ftai  fcfcftt  they  oe  1<3  not  with 
authority  in  jaw  iters  relating;  to  its  business*     :/ elect  to  Life 
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Insurance  Co.   v.  i^hrenkrug,   68  111.   463.     Therefore,   ttftdft*  the 

CfcaU   i a -this  r^cori,  tu«  ■*.    .  topped  to  deny  the  agency 

©f  *-rawtronft  t©  the  injury  of   the  plaintiff ,   who  dealt  in  good 

faith  with  the   "u---nt  Ml  ftis  apparent  authority. 

The  conclusion  oi    this  co-  set  is  support  d  by  the  rule 

and  by  the  weight  of  authorities  cited   in  2  '-prows  Jur^s  on 

461.     the  rule  ie   in  these  vftrda; 

iflWI>ar»l   Rule.     ffeti   ease  &«ts  and   c:  r-duot  as    the  pagrt 
of  ft  orl&eipal  t&ftt,   when  so  intended,   «a*k  am  imolied 
s-ppolntaeat  often  eaton  the  principal  to  deny  an  appoint- 
©eat  when  no  actual  ftgft&tf  waa   intended,     .c^rjiagly,    it    Is 
ft  general  rule  tftftt  whea  ft  principal  by  an?  such  acts 
or  conduct  hfes  knowingly  caused  or  permitted  another  to 
appear  to  be  hiB  agent  either  ganeT&lljr  or  for  a  parttenlftV 
purpose,   he  will  ft*  e-- topped  to  deny  such  agency  to  the  injury 
Of   third  persons  &ho  n&ve   in  good  faith  and  in  the  exercise  of 
re&son-=xie  prudence  dealt  with  tae  agent  ©a  tae  faith  oi   auch 
lipfWiyi— iftf  althouj.  h  no  enaal&ityfttlea  n-oved  to  tbe  alleged 
principal,  ftjfttf  ftltfteagft  th  ■  -  I   go  actual  fraud  on  the  p-rt 

of   gnftn  prinoip&l,   as  the  estoppel  nay  be  allowed  on  the 
.-.round  of  negligent  fanlt  oe  hie  part,  on  the  principle  tftftt 
where  one  of  tv;o  innocent  persons  susst  suffer  loss  the   lose 
will  fail  on  him  etwee  conduct  brought  about  the   situation.* 

frc  ■-•idence   la  the   instant  ftftftft,   the  work  nee* 

to  carry  on  the      rlntim    of  the  put 1  taction  of   tbie  s&g&siftS  ftftf 
furbished  by  tae  defend  at  to  the   plaintiff,   ::n^.  there   le  no  evidence 
tht  &aHA&fea$  or  any  officer  oi  the  defendant  eompay  notified  or 
edvised  the  plaintiff  tnat  he  Uttst  look  to  &rastroa*;.  for  the  psyosent 
of  his  bill  in  print  lag  the  Midland  target  magazine. 

There  axe  several  atatwatats  in  the  record  from  K&lea. 
it  appears  th-:  t    the  account  was  ©aafj  ed  by  the  plaiatifi   to  the 
liidlsad.  fftvget.      ■  fete  i  m  need,  by  the  dluto  in  billing  its 

■embers,  headed   m  part,    ftt  follows; 

•Midland  club 
Chic  yo 

Midland   target 
Off  ici&l  Put.  Heat ion  " of   the   Baal '  n I  i  lufc . s 

This,   together  *ith  the  evidence   in  the  record,  would 
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in  ic&te  that  the  feorfc  oi    printing  tb-s  ■ftgnxiai  w*«  done  i©r  the 
defendant,   '  nd  tfa-  t   it  &«rived  ft  benefit  therefrom. 

In  finding  the   UfH&ei  for  the  tji&iatiff,   the  trUl 
court  «  s  fully  ?    rr  nt«d,    &ad  th«   gtttffwratfi   i*  accordingly 

afi  lrwd. 

JU'^S?  AFFIRM    . 

i  is  .  ^  .-ii..oi,  jj. 
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OPIUION  FILED  DECEMBER  2,  1931 

MR.  I»llt;  :.  delivered  the  opinion 

of  the  court. 

This  case  is  oefore  the  apellate  Court  upon  BB 
interlocutory  appeal  from  an  order  appointing  a  receiver. 

The  hill  to  foreclose  in  this  esse  is  b^sed  upon 
trust  deed  securing  the  ;«yraent  of  1)  ;,~;00,  and  to  secure  such 
payment  the  defendant,  fergareth  Thiele,  conveyed  to  the  Jhic-go 
Title  *  rrust  Company,  nts   Trustee,  an  80-scxe  tract  of  l*nd  situated 
at  the  corner  of    'nd  street  and  -olf  Road  in  * ill aide,  the  land  is 
improved  -\nd  or^er-ted  am  ft  daJukgF  fee  golf  course. 

The  hill  of  complaint  charges  that  default  was  m&dm 
in  payment  of  interest  due  m  ry   IS,  1931;  that  the  interest 

remains  unpaid;  that  the  principal  note  tag  balance  of  interest  !**• 
now  due  amd  payable  hy  the  exercise  of  the  ootion  of  comply i n ant j 
as  provided  for  in  the  trust  deed;  th       remises  sre  scant 
security  for  the  indebtedness,  mat  th**t  the  defendant  is  insolvent, 

k   petition  in  support  of  complainant**  motion  lor  the 
appointment  of  a  receiver  wr>s  filed,  in  which  petition  it  is  alleged 
th*t  in  and  by  aaia  trust  deed,  the  rente,  issues  *n&   profits  of 
said  premises  were  conveyed  tc  the  trustee  in  said  Trust  Peed,  >nd 
it  was  agreed  t*mt  in  Ofese  of  foreclosure,  the  court  might  at  once 
and  without  notice,  appoint  u   receiver,  with  po^er  to  collect  the 
rents,  issues  >md  profits  during  the  pendency  of  such  foreclosure 
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suit,  for  the  benefit  of  the  legal  holders  of  the  indebtedness. 

The  defendant,  Jaargnreth  Thiele,  filed  an  answer  to 
this  petition,  which  is  to  the  effect  that  the  H@0t000,  loan, 
secured  by  the  Trust  Oeed,  Bras  given  as  an  accommodation.  Mi  was 
to  take  up  a  $43, §00,  mortgage,  in  the  possession  of  the  Sank; 
that  this  mortgage  was  subordinated  to  the  lien  of  the  Trust  tfeed 
securing  the  EL80,0   note,  now  being  foreolosed;  that  the  Bank 
never  gave  her  credit  for  e  .     m*t   and  that  the  defendant  is 
entitled  to  have  one  or  the  other  of  said  mortgages  released. 

The  defendant  also  filed  her  answer  to  the  bill  of 
complaint,  end  it  is  substantially  the  same  is  the  answer  filed 
to  the  petition. 

The  motion  for  the  appointment  of  a  receiver 
partly  heard  on  June  10,  1931,  evidence  both  oral  and  -ritten  was 
submitted,        Court  continued  the  hearing  to  July  10,  1931, 
and  included  in  the  order  of  continuance  these  words;  "and  the 
payment  of  rentals  'Me  fro®  the  lessee  of  the  Coif  Course  is  to  be 
withheld  until  July  10,  1931,  or  until  the  further  order  of  the 
Court." 

On  June  13,  following,  as  a  result  of  oral  represent- 
ations made  by  complainant* s  solicitor  to  the  effect  that  the 
Course  rentals  had  been  paid  to  Charles  J»  $©lf,  as  agent  of 
Margsreth  Thiele,  prior  to  the  hearing  of  June  10,  1931,  and  that 
Charles  J.  «olf,  who  appeared  as  a  witness,  remained  silent  and 
did  not'  make  known  the  f-?ot  that  the  rents  had  been  collected  "oy 
him,  the  Court  art  aside  the  order  continuing  the  caste,        tinted 
a.  receiver,  refusing  to  hear  further  evidence  of  the  defendant. 

The  evidence  heard  by  the  Court  sad  offered  by  the 
defendant  was  to  the  effect  th  t  the'  real  estate  is  worth  at 
$300,000,  The  complainant  contends,  however,  that  the  value, 
aooording  to  ft  certificate  filed  and  signed  by  Gyrus  F.  Campe,  was 
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fixed  at  :;iOO,000.  It  also  appears  from  this  certificate  thst  the 
property  ia  improved  with  an  18-hcle  fee  golf  course,  in  good 
condition;  an  old  frame  *  Turner  Hall*  need  as  a  olub  house;  s.  brick. 
and  stone  roadfcouse  used  as  a  restaurant,  snd  several  old  sheds; 

th«t  the  golf  course  is  rented  on  a  graduated  rental,  payable 
quarterly  at  the  following  rates;  October  1,  1930  to  October  1,  1931, 
$2,063*50i  October  1,  1931  to  October  1,  1MM,       ,   «        -.  tober 
1,  1332  to  October  1,  193?,  §3,43?. 50;  that  in  addition,  the  tenant 
is  to  pay  ?S/H'V  of  the  taxes  and  assessments;  and  that  there  is  a 
further  income  of  pi  SO.  00  per  month  from  the  tenant  of  the  roadhcm.se* 

the  complainant  contends  thst  where  the  provisions 
of  a  trust  deed  constitute  a  mortgage  of  ferns  rents,  issues 
profits,  ft  contract  of  that  kind  viil  be  enforced  in  eouity,  to  which 
the  defendant  replies  th-t  the  appointment  of  ft  receiver  is  an  extra- 
ordinary remedy  given  by  equity  to  protect  and  preserve  property  and 
is  justified  only  where  the  record  affirmatively  bespeaks  am  imminent 
danger  of  loss. 

This  Oourt  has  held  that  a  provision,  such  as  t>~ 

in  this  trust  de«d,  where  certain  rwafcs  are  mortgaged  as  part  of 

the  security,  is  not  conclusive  upon  the  chancellor  upon  a  motion  for 

the  appointment  of  a  receiver,  and  while  such  g  provision  is  entitled 

to  weight,  the  court  should  consider-  ail  the  equities  of  the  case  in 

making  such  an  a- point ■:*,$ at.  This  rule  is  fully  considered  in  the 

of  Thomas  v.  -fomond.  et  al»  number  35311  Apellate  Court,  opinion 

filed  Ju$e  M*  1931, where,  the  court  says: 

"Complainant  seems  to  contend  th^t  a  receiver  should  be 
appointed  solely  upon  tmt  ground  th%t  the  trust  deed  con- 
veyed the  rents  a»l  profits  »*s  part  of  the  security.  t€ 

have  repeatedly  held  th't  such  provisions  are  not  conclusive 

n   the  chancellor  upon   such  a  action;  th*t  while  they  SJT« 
entitled  to  weight,  the  chancellor  should  consider  all  the 
equites  of  the  case,   ijothaan  v.  iindatrom,  SHI  ill,   [  . 
263.  lofts  provisions  are  not  sufficient  where  it  would  be 
inequitable  to  appoint  a  receiver.  If  the  property  ia 
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ample  security  a  receiver  aught  not  to  be  appointed, 
fft«l*7  *«  Illinois  fru*t  &  Savings  Sank.  139  lil.  76; 
Aetna  Ufa  Ins.  So.  v.  :*roefcer.  106  Ind.  S7«j  jfevta  v. 
Bj  TO  ill.   .-p.  41?;  arabowaki  v.  *g.ciuask«y.  fST  111. 

•  484»  '.?h-iC;-y.o  i'itle  &  Trust  Co.  V.  v'.e.-<ov?ell.  257  111. 
A  pp.  493;  eliance  8*nk  &  Trust  Oo.  v.  ;::ka3iski.  number 
35042,  ft  pell ate  Court  opinion  filed  Kay  19,  1931* 
are  in  accord  with  *hat  is  said  in  ^tn-;  Life  ^ns,  ;-'o,fl  v. 
Broeker.  166  Ind.  576; 

•The  appointment  of  a  receiver  is  i  remedy;  it  is  ■  part 
of  the  procedure  of  courts  of  chancery  to  conserve  and 
enforce  equitable  rights,  but  it  Is  not  m   envity  in 
itself,  and  partlM  cannot  bargain  concerning  the  exer- 
cise of  the  jurisdiction,   uch  provisions,  no  ioubt, 
may  be  entitled  to  some  weight  upon  II      il  estiva, 
but  i  court  of  equity  trill  not  enforce  them  where  it 
would  be  ineouitsble  or  unaonacionsble  so  to  do.' 
Also  in  iixlPfc  v*   nornbec,k,,  43  ft.  I.  3u  .  01; 

•Unless  the  land  is  inadequate  security,  the  appoint- 
ment of  a  receiver  is  an  unnecessary  annoyance  and 
hardship,  ft  *  *  P&Ytlca  may  not  by  contract  im ;-oae  a* 
obligation  upon  courts  in  such  a  respect.  Extraordinary 
remedies  ^.r©  not  resorted  to  unless  required  in  order 
to  do  full  justice.   It  is  for  the  court  in  every  in- 
stance to  determine  whether  it  should  tftkt  upon  itself 
such  i  trust,  and  whether  it  should  do  so  in  a  c 
like  this  depends  Bjtett  whether  it  is  necessary  for  the 
security  or  protection  of  the  mortgagee »•  " 

In  the  instant  case  no  'allegation  is  made  ';s  to  the 
value  of  the  real  estate,  and  the  bill  of  complaint  is  silent  upon 
the  question  oi  Ifee  paymeai  of  taxes.  There  is  some  evidence  as  to 
the  value  of  the  land,  asd  also  as  to  the  taxes  not  having  been 
the  payment  of  which  taxes  is  subject  to  the  disposition  of  objections 
filed  by  the  defendant  in  the  Oounty  Court. 

It  ovld   have  been  better  .vrsctioe  if  all  the  evidence 
upon  the  hearing  of  the  action  for  r  receiver  had  been  heard  by   the 
court,  in  order  to  srTive  at  the  value  of  the  property.  The  only 
charge  of  default  in  the  bill  is  teat  payment  of  an  interest  note  was 
not  made  and  the  premises  are  scant  security  for  the  Indebtedness. 
Undoubtedly,  the  verified  bill  and  the  sworn  petition  of  1       Lain- 
ant  were  considered  by  the  court  in  aaterlng  an  order  for      tment 
of  the  receiver,  the  charges  made  therein  are  not  sufficient  to 
justify  Such  i  p. ointment. 
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However,  upon  a  proper  abasing,   the  court  raay 
consider  the  eouities  In  the  oase  if  ft  furtr    -•  iic^tion  is 

made   for  the  appointment   of  a  receiver  to  collect  the-  rent®,   issues 
and  profits  arising  out  of   the  l^nd. 

For  fcfett  r&-sons  indicated,   the  eardft*  -p-oi<:ting  a 
receiver  Is  reversed.. 

mm  t» 

FRI&6D   U  ■  :•,    JJ.    -      iCtlR, 


35405 

Appellee, 
v. 

julius  ,: .       mm+  m   a., 

(Defendants), 


..UU  L0MAiT0«  iadivl&umliy  -and  as 

riian  of  Joseph  Carles  Loaaato 
?nd  .iarah  aith  Lomanto,  Minors, 
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Appellant.         ) 

OPINION  FILED  DECEMBER  2,   1931 

an.  P81SI31  L  delivered  the  opinion 

of  the  court. 

This  ia  an  interlocutory  appeal  by  certain  defendants 
from  an  order  appointing  a  receiver  to  the  property  described  in 
the  bill  of  eang&miat. 

the  bill  charges  th  :t  Julius  B.  Svensen  and  wife 
executed  ■&§  delivered  three  Ptoaslaaory  note®,  dated  June  1$, 
for  $1,000,  each,  payable  in  two,  three  ^nd  four  years  ?vfter  date; 
and  three  notes  for  : 5,000.  each,  payable  in  five  ye-ra  and  secured 
by  a  trust  deed  conveying  the  described  real  estate  to  Heitman  Trust 
Compejay,  sa  trustee, 

fhe  bill  also  otnr*jes       /stent  wn   made  of  lh« 
two  principal  notes  and  of  all  interest  notes  nrior  to  June  1'*,  1031, 
and  th  t  default  w*ts  made  in  the  payment  of  the  interest  notes  nnd 
the  one  principal  note  due  on  June  13,  1931,  and  %h&%   the  trustee 
elected  to  declare  the  whole  of  the  remaining  .orincipal  bjuA  interest 
notes,  aggregating  |  16,480.00,  due  W&   payable. 

It  is  further  charged  th-t  tie  taxes  for  1338  on  the 
premises,  are  unpaid  and  amount  to  431.0.,  1)0.0©  of  which  mm  , 

aad  th*t  objections  were  filed  with  the  Board  of  Review  ea  to  the 
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remainder;  th  t  th.®  complainant  was  informed  tint  the  taxes  for  1939 
were  unpaid  mi  th- 1  the  premises  h&ve  been  sold,  or  nve   about  to 
be  sold;  th*t  the  teal  estate  is  improved  #ith  a  three-story  brick 
building  containing  three  six-room  spartaents  and  a  garage;  th*t  the 
premises  *2f  samnt  tni  meager  security,  and  th---.t  the  rente  *re 
pledged  sa  additional  security;  thnt  on  August  11,  1931,  %1M  complain- 
ant served  *  notice  on  all  the  defendants,  and  th^.t  copies  were 
served  on  the  two  infant  owners ,  Joseph  Charles  Lomaot©  and  SataH 
Ruth  Lomanto,  minors,  by  leaving  copies  with  Lena  Lowa.nto,  thSir 
mother  ana  gsadNUUuL}  that  the  title  became  vested  in  Jh^rles  •  • 
Lofcanto,  who  died  in  2J38,  leaving  his  widow  and  the  two  children 
hereinbefore  named. 

The  hill  f*ils  to  stste  the  value  of  the  property,  the 
income  therefrom,  or  tfapt  vasts  has  been  committed,  except  to 
charge  Hurt  the  premises  ^re  scant  and  «eisger  security  for  the 
indebtedness* 

It  is  apparent  th-  t  the  Court  considered  the  verified 
bill  of  com,  .  i.nted  the  receiver  named  in  the  order;  th*<t 

bonds  were  filed  by  both  the  complainant  and  the  receiver,  which  w*r« 
approved  prior  to  the  perfecting  of  this  ft$»|  e^i.   SfeilS  the  a^pearanffiS 
of  the  complainant  was  filed  in  this  o-'<;ae,  there  was  failure  to  file 
a  brief  in  his  behalf* 

It  is  *  conclusion  of  the  pleader  to  charge,  as  was 
done  in  this  bill,  that  the  property  wss  scant       ger  security  for 
the  indebtedness.  8y#»  tan  charge  alone  it  is  not  equitable  for  the 
court  to  stp.oint  a  receiver  although  the  rents  and  profits  are  pledged 
as  additional  security.  It  mml     I  from  the  verified  bill,  or 
the  petition,  or  from  the  ©vi&enoe  heard  by  the  court,  tfc&t  the  ; 
Justify  the  conclusion  th?--t  the  value  of  the  property  is  not  sus|4fl 
security  for  the  payment  of  the  indebtedness  snd  th**t  the  equities 
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ith  the  G©i£pl^iu--rtt.      The  conolus ion®  of    :  he  pleader  are  net 
of  ev identify  V"lue,   and  never  Justify  th  ntment  of  a 

receiver.     1%©  fact  that  the  rents  and  profits  are  pledged  in  the 
tru-t  deed  fee  pari    >i   the  security,    is  not  conclusive  up  &  the 
h  nee 1 lor.        bile  it  1p  entitled  to  weight,  &11   the  facte  should 
be   set  forth  and  seasl&ered  before  the   Oourt  orders  the  appoint- 
ment of  a  receiver. 

In  the  cast-  of  B&nnfrh  F'r&nfc  v.  jsfex  ^ie&el..  tit  el.. 
Mo.   35361,    Appellate    :'/ou.rt,    the  ^ourt    in  its?  opinion  passed  upon 
the  question  that   is  before  this  court   in  the  instant  ease,  and 
we  ther>^  et&tej 

"la  this  court  we  have  repeatedly  held  that  the  pledge  of 
the  rents  is  the  trust  deed  le  not  conclusive  upon  the 
chancellor  upon  the application  for  the  appointment  of  » 
receiver;      that  while  it   is  entitled  to  weight,   all  the 
acuities  oi   the  ease  should  be  considered  ani  that  if  *ould. 
be  contra ry  to  the  nature  of  a   e  urt  of  eouity  to  enforce 
the  exact  letter  of  the  contract  of  aartgege.  regardless  of 
the  necessities  or  eouities  involved.     iJOthaag.  v.   Ivind  stress. 
221  111.    &pp,   8SS:     'l»r&bo*Bki  v.   qa.o^s'k.ey,''  £'S?  111.   *pfp, 
484;      Chicc^o  Title  FTru?.- 1""1  op .  vl  '^c'noWeXl,.   857' 111. Ai     , 
402;      Reliance   ''.■&»&  &.  truef    "■p.   v.    .:^«s&l.   nusgbcr 
■■-  pallets  court,  opiiaiea  filed  ttay  19,   1§'31;     Thoa&s  v. 
ij&moud.   Bimbei  35311,    Appellate     ©urt,  opinion  f'ile'd  June 
24,    1931. 

conclude  that,   ea  a  court  of   equity  Kill  not  en- 
force specific  performance  ol   every  contract  regardless  of 
whether  or  not  so  to  do  would  be  unconscionable,   so  the 
provisions  of  a  treat  deedi  for  the  t^pointayest  of  >-;    receiver 
should  not  be  enforced  tsalsss  er?uit*ble  considerations  so 
reouire.     that  the  reruest  for  &  receiver  is  an  appeal  to 
the  conscience  of   the  cosrt  &nd  not  a  demand  besed  upon  any 
agreement  of  partial  purporting;  to  restrict  the  discretion 
of  the  chancellor,     fits  possession  el   a  receiver  la  the  pos- 
sess loa  of   the  court  and  parties  esarsot  by  contract  iospose 
this  burden  of  admicist ration  upoo  the  cfvncellor  regardless 
of  the  necessities  of  the  situation.* 

;- coord inj5   to  the  order,   the  trial   court  finds,,    in 
effect,  from  the  verified  bill  and  the  evidence,   tfeat  notice  of  the 
motion  for  the  appelatswat  of  t  receiv  r  aaa  given  to  all  parties} 
that  by  the  terms  of  the  trust  de^d  mentions*:',   in  the  bill  of 
oofflplf-ixtt  it  is  provided  that  uison  the  filial    of  a  bill  of  lore- 
closure  the  court  my  at  on<?e  appoint  •  receiver  for  th*  benefit 
Of  the  legal  holders  of  the  indebtedness  secured,. nd  that  in     nd 
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by  the  trust  deed  the  rents,  issues  and  profits  are  pledged  as 
additional  security.  This  is  not  enough  and  does  not  meet  the 
requirements  as  laid  down  by  the  authorities  cited  herein,  *m&  the 
court  therefore  iaaprovidently  entered  the  order  appointing  •  receiver. 

the  defendant  contends  th*t  the  order  affects  the 
rights  or  oroperty  interests  of  an  infant  and  is  erroneous,  and  th< t 
the  court  Wvis  without  jurisdiction  until  the  return  of  the  service 
of  summons  and  t       intaent  of  -  gaauHJim  ad  lite^.  The  record 
shows  th  t   Lena  Loaanto  fcpptttJMA  individually  ind   ns  guardian  of 
Joseph  Cherles  Lom*nto  and  otr^h  suth  Loamnto,  minors*  However,  it 
will  not  be  ueeeassry  to  consider  this  <ausation,  for  the  re-ison 
that  we  have  concluded  in  this  opinion  that  the  order  wns   erroneously 
entered  by  the  court  on  other  grounds. 

The  order  is  reversed. 

rmnffl  a    .  . ,  .■■;.   i  ., 


i  3   $ti$  %*i 


■ 
- 


l 

1  G 

■ 
■ 

i 

i 

■ 


35617 


l 


If- 

»   oorpoT   tion,   as  Trustee  utedeir  Trust 
deed  i  ted  February  3,  ISSfj  -rmd 
recorded  in  the  Recorder's  Office  of 
Cook  bounty,   I-iinois,   on  i-'ebrusry  W« 
1926,   as   Jocuaent  &o.   9191009, 

-liee, 


GHAaLE3  S.    E1Z8!  ,   et  al, 


,   Oefend-nt   (Ap..*li.?:st), 
from  interlocutory  §*dar  entered   August 
14,  1331,   appointing  Receiver, 


r-EAL  PROM 
til      I  Y 

M  II 

••    ■»     '■ 
COUMTT,    I 

-      . 


I     eil&nt* 


263I.A.  6  54r 

Opinion  filed  Dec.   3,   1931 


KSU  I  tSL  delivered  the  opinion  of 

the  Court, 

Stall  is  as     ■    B«l   oy  the  defendant  Harry     Oook,   from 
IS  interlocutory  order  entered  on  August  14,  1331,  appointing  a 
receiver  in  a   proceeding  to  foreclose  a  trust  deed.     The  order  a 
entered  upon  the  action  of  the  complainant  without  *ny  showing  other 
then  tht  contained  in  the  aworn  bill  of  complaint. 

The  hill  of  complaint  is  for  the  foreclosure  of  a 
trust  deed  ^iven  to  secure  an  issue  of  bonds,   sifted  hf  Jharles     . 
MlttS*  originally  aggregating  #100,000,  upon  which  the  sua  of 
315,000  has  been  ;o&id.     It  is  further  charged  th«t  to  secure  said 
bonds,   s^id  ,eins  conveyed  to  the  oosr-iainant  as  trustee    t  ?i 

estate  described  in  snid  bill,   together  with  fcU  buildings  and 
improvements  thereon,  ?*nd  the  rents,   issues  ?n&  profits  th^t 
at  any  time  accrue  fro®  said  premises*     The  bill  further  charges 
default   in  the  ptfflvftt  of  bonds,   aggregating  "3500;   s.nd  default  in 
the   oayrsent  of  interest,  nggre gating  fa7ti3.S0,  which  m&tured  on 
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February  3,  1931,  except  tb  t  there  has  been  deposited  the  sum  of 
$830.86;  the  election  to  declare  the  ishole  of  the  prlneir^l  sum 
immediately  due       /able;  that  the  complainant  filed  ssid  bill 
for  the  purpose  of  foreclosing  said  trust  deed  for  the  satisfaction 
of  all  of  the  unpaid  otods  and  interest  coupons  secured  thereby,  sat 
that  the  defendant  Harry  Sook  is  the  owner  of  said  premises;  that 
the  mortgagor  shall  be  permitted  to  use,  occupy  and  possess  the 
premises,  snd  to  collect,  use  and  control  the  rents,  income  and 
profits  thereof  until  default  be  made  in  the  payment  of  some  portion 
of  the  indebtedness,  The  bill  further  charges  that  in  and  by  the 
trust  deed  the  aortg-jgor  agreed  that  in  os.se  of  the  filing  of  a 
bill  to  foreclose  the  trust  deed,  a  receiver  sight  be  fcypatatmd  by 
the  Court  at  the  time  of  the  filing  of  said  bill,  to  h-tve  immediate 
possession  of  snd  to  operate  and  lease  snid  aremises  and  property, 
and  to  coiiect  the  rents  &&a  income  therefrom  during  the  pendency 
of  the  suit.  In  the  bill  of  complaint  there  is  no  charge  setting 
out  the  v?lue  of  the  premises,  so  that  the  court  could  determine 
from  the  verified  bill  snetfetex  the  mortgaged  premises  were  scant 
security  for  the  payment  of  the  indebtedness,  but  there  is  the 
charge  th-t  the  rents,  issues  end  profits  tbat  shall  accrue  from 
the  premises  KM  specifically  conveyed  and  assigned  to  the  trustee* 
The  complainant  rests  upon  its  contention  th*t  where 
the  trust  deed  conveys  the  rents,  issues  and  profits  not  as 
additional  security,  but  as  a  direct  part  of  the  security,  they 
constitute  i  primary  fund,  and  may  be  applied  equally  with  the  iind 
for  the  payment  of  the  debt,  and  tfc  t  upon  default  the  complainant 
is  entitled  to  the  appointment  of  n  receiver  without  regard  to  the 
question  of  the  adequacy  of  the  security.  Upon  Mi  examination  of 
the  opinion  in  the  ease  of  Rohrer.  v.  Deatherage,  338  111.  460,  which 
is  relied  upon  by  the  complainant  as  authority  for  its  position, 
we  find  that  the  court  in  th-t  case  holds  ftm&t  the   owner  of  the 
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equity  has  the  right  to  receive  the  rente  for  his  own  use  until 
the  Mortgagee  takes  steps  to  enforce  his  lien  upon  the  rents  and 
profits  after  default  and  when  •  receiver  is  actually  *ppointed; 
and,  further,  th-t  while  the  mortgagor  conveys  title,  as  between  the 
mortgagor  and  the  mortgagee,  the  title  is  not  absolute,  but  only 
conveyed  to  seoure  the  creditor  during  the  existence  of  the  debt, 
and  the  mortgagor  is  regarded  as  the  owner  of  the  land  for  all 
beneficial  purposes,  subject  only  to  the  rights  of  the  mortgagee. 
Therefore,  it  is  but  reasonable  to  conclude  from  the  opinion  of 
the  court  that  *here  the  rents,  issues  and  profits  sura      ?i  to 
the  mortgagee  or  trustee,  suoh  assignment  is  qualified  to  the  extent 
th'it  they  are  additional  security  during  the  existence  of 
indebtedness,  and  th^t  wher*?  the  title  to  the  premises  is  conveyed 
to  the  trustee,  ss  in  the  instant  case,  it  is  a  Qualified  title  to 
secure  the  indebtedness  and  it  must  necessarily  follow  tnat  the 
assignment  of  th#  rents  satf  profits  is,     for  the  purpose  of 
afforilng  additional  security. 

■  have  held  in  this  court  that  the  question  of  the 
appointment  of  *  receiver  is  addressed  to  the  conscience  of  the 
court,  tari  cannot  be  controlled  by  the  agreement  of  the  sorties  which 
purports  to  restrict  the  discretion  of       neelior.  FranJs.  v. 
Stegel.  Opialea  Ko.  35361,  filed  in  the  Appellate  Qourt  on 
October  l»,  1931. 

the  bill  does  charge  a  default  in  the  payment  of 
matured  bonds  aggregating  *3&0Q,  and  interest  coupons  aggregating 
$3763.50,  but  does  not  charge  that  there  w?:s  default  in  any  other 
respect.   It  fcppeaattj  however,  from  this  bill,  that  the  $100,000 
indebtedness  has  been  reduced  by     15,000. 

$hiie  the  assignment  of  the  rents  provided  for  in 
the  trust  deed  will  be  considered  by   the  court  &fl  entitled  to 
weight,  still  the  court  will  not  enforce  the  exact  letter  of  the 
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provision  In  the  trust  deed,  regardless  of  the  failure  to  chargs 
by     proper  facts  the  necessity  for  the  appointment  of  s     receiver. 

HanX  v.  Sje^eAt  aunra* 

It  is  logical  to  hold  th=t  the  complainant  should 
charge  in  its  bill  such  facts  as  will  justify  the  court  in  the 
exercise  of  ita  discretion  in  appointing  i  receiver  to  take 
possession  of  the  property  frost  the  owner, 

ior  the  reasons  indicated  in  this  opinion,  the  charges 
in  this  bill  of  complaint  are  not  such  as  would  justify  the  oourt  in 
appointing  s  receiver,  and,  therefore,  the  order  was  im providently 
entered,  sad  is  reversed. 

FRIISD  ABO   fflLSOft,  34.    OGtiGUd* 
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Defendant  in  srror, 
v. 

Plaintiff  in  Irror. 


' 


Opinion  filed  Dec  2,  1931 


WML.   SmttQM  i    I  EH  fl  delivered  the  opinion  of  the  oourt. 

John  9a wld  IhsrldUn,  Jr.,  hub  on  October  $4,  1930, 
adjudged  by  the  Chief  Justice  of  the  criminal  Court  of  Cook  bounty 
to  be  guilty  of  contempt  of  said  court  because  of  oertain  testimony 
given  by  him  offore  the  October,  1930,  QmmA   Jury  of  (laid  court,  -,nd 
wns  sentenced  to  ten  days  confinement  in  the  county  jail. 

The  proceedings  for  contempt  were  c-vlled  to  Hit 
court's  Attention  by  means  of  ■  aotion  and  petition  alleging  in  sub- 
stance th-.t  defendant  had  on  October  15,  16,  and  17,  1930,  testified 
before  the  arand  Jury  with  reference  to  an  inquiry  then  being  conducted 
by  said  ursnd  Jury,  and  that  hi®  testimony  was  in  certain  rejects 
untrue,  evasive,  wholly  irresponsive  *md  ao  couched  as  to  obatruct 
and  delay  the  investigation  by  said  Cr--»nd  Jury,  The  petition  alleges 
thvt  defendant's  testimony  "was  material  and  pertinent  to  t'he  inquiry 
then  btftlg  conducted  by  the  s<?id  (irsnd  Jury  with  reference  to  the 
Coal  Hikers'  Onion,  Local  ;?01,  *nd  the  Chicago  Goal  Teamsters' 
Chauffeurs*  and  Helpers'  Uni on,  Local  ;;704,  and  the  Chicago  Dealerfe' 
and  Helpers1  Union,  Looal  470?," 

That  part  of  the  order  of  coauuitment  which  states  the 

specific  fsots  constituting  the  contempt,  re*»ds  ss  follows: 

"Jid  testily  ?,nd  Uf  in  substance  nnd  effeot  that 
at  no  tl&e  was  he  ever,  directly  or  indirectly,  connected 
with  the  vhiosgo  Coal  Hikers  Union,  Local  wo.  701,  or  the 
Chicago  Coal  Dealers  end  helpers  Union,  Local  707,  ?nd  tfe&t 
he  had  never  received  any  moneys,  remuneration  or  coea-jens^tian 
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for  services  rendered  by  him  from  either  of  these  unions 

or  for  -my  other  purpose;  that  the  said  John  t)avid  Sheridan 
Jr.,  did  further  testify  -nd  say  in  effect  and  substance 
tftstl  he  hsid  no  knowledge  ss  to  how  the  a  aid  08       toftl 
Hikers  Onion,  Looml  £*.  701  «nd  Gfelaage  Coal  dealers  ajod 
Helpers  union,  Loosl  707,  was  organized  and  did  not  Stnow 
whether  or  not  Bald  unions  were  connected  in  any  **>y  with 
the  Chicago  Goal  ma&stera,  Chauffeurs  *nd  Helpers  Union, 
Local  704, by  whoa  the  s«id  John  ;>*vid  3hexti*&,  Jr.,  was 
employed  ss  b  clerk.  *  *  *  * 

->id  testify  tmA   say,  in  substance  ani  effect, 
th«t  he  did  not  recall  ever  having  received  any  cheek  or 
checks  aada  out  to  currency  or  to 'himself,  the  said  John 
David  S&erid&a,  Jr.,  either  directly  ot   indirectly,  from 
one  .^eorge  -marker  or  signed  by  Bali  i  n  rxor,  ttftd 

did  not  recall  eve*  hmviag  cashed  a  check  or  checks  signed 
by  laid  Qeavge  Murker.  *  *  *  * 

Old  thereupon  testify  and  say  in  substance  wad 
effect  thr?,t  he  ftai  Baa*  pali  half  of  his  wages  of  one 
hundred  dollars  (llQQ.OQ)  per  peek,  or  fifty  dollars  (#50.00) 
per  ureek  fro®  the  treasury  of  the  Qhioago  Coal  Hikers  ;;«ion, 
Locr*l  701,  and  that  arrangements  hu.d   been  «&&a  for  him  to 
receive  hie  pay  in  this  manner  from  one  Mr.  Lynch;  th?*t 
he  had  islso  occupied  the  same  office  with  the  clerk  in  charge 
of  the  Lhioago  Goal  dealers  and  helpers  mion,  Local  Ho.  T9r» 
and  that  the  clerk  of  said  Union,  one  Stanley  "enesky,  had 
been  on  the  pay  roll  of  the  Oftiaage  Coal  feaaetere,  Ohauffeurs 
and  helpers  Union,  Local  &o»  704,  for  whom  he  the  said  John 
Sarli  Sbasidaa,  Jr.,  was  clerk;  end  by  nla  ?*,nswers  otherwise 
Indicated  til  at  the  g&id  Chicago  Oo^l   cii&ers  'Onion,  Local  .so. 
701,  and  the  Chicago  Baal  -iealere  and  .tellers  Union,  Local 
llo.  707,  waxa  closely  connected  *ita  and  ft  pa*!  Of  the 
Chicago  ioai  Teejasters,  Chauffeurs      ipers  Union,  Local 
So.  704}  thst  he  had  suae  received  numerous  checks  signed  by 
George  --arker,  together  with  one  Milton  .^ooth  ?md  h»d  5iso 
received  numerous ' cheeks  signed  by  George  ,.»*?rker  only,  Bali 
checks  beirife  filled  out  by  him,  the  said  John  Davli  .ifceri A     , 
Jr.,  in  aiB  own  mum  BBi  th^t  he  cashed  aany  of  Bal<£  checks; 
that  one  of  said  checks  signed  by  said  aeorge  Barker  only 
w«s  for  one  thousand  eight  hundred  ftBi  fifty  dollars  (*1,185.00) 
end  th:t  he  cashed  s*v.id  check  for  the  Bali  v-orge  :>-srker  sad 
made  a  payment  on  an  sutoaobiie  for  the  eali  Oeorge  darker 
with  the  moneys  so  received. 

That  all  of  ssld  conduct  of  the  tali  John  David 
■fsheridin,  Jr.,  took  piece  before  the  Bali  -J  rand  Jury  while  in 
session  and  before  this  court  while  in  open  session  and  the 
said  evsaive  sad  dilatory  attitude  of  said  Jo$r»  D*vid  gharliaa 
Jr.,  and  the  s^id  f'alae  and  contradictory  statements,  snd 
the  giving  out  of  perjured  testimony  vaa  contumacious  »nd 
tended  to  iapede,  obstruct  end  interrupt  the  urooeedlngs 
and  to  lessen  the  dignity  of  the  court  rmd  «a«  calculated  to 
and  did  impede,  eabe.rrs.se  and  obstruct  this  court  in  the  due 
edainistr  tion  of  justice; 

That  all  of  the  questions  asked  of  the  said  John 
David  Sheridan,  Jr.,  before  said  Srand  Jury  and  the  answers 
given  by  ssid  John  :>,vid  Sheridan,  Jr.,  were  sjaterial  Btti 
pertinent  to  the  inquiry  then  Baiag  conducted  by  the  Bali 
tirand  Jury  with  reference  to  the  Jhicago  fJoal  Bikers  union 
Local  Bo.  701,  the  Chicago  8aal  Yeamsters,  Chauffeurs  *tnd 
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Holder*  union,   looal  So.   ?04,   »&d  the   Shioa^o  deal   dealers 
and  Helpers  Union,   Locsl  Bo.   707,  and  the  conduot  of  the 

affairs  of  said  union. * 

As  grounds   for  reversal,   it  is  urged  first  th*t  the 
petition  wholly  failed  to  charge  any  conduct  of  defendant  before 
the  Crand  Jury  *hich   constituted  contem.pt.      Uotb  specifically  it  is 
contended  thai  there  la  no  alleg  Won  in  the   petition  th-t  the  Grand 
Jury  was  invt^tipptlng  gay  aoapl&lnt  or  charge  or  any  ori&e  that 
been  oo-iusitted  in  Oook    Jounty,   or  «aa  triable  in  EMmIe   county, 
<?lso  that  the  petition  is  silent  as  to  the  object  of  tl  t       .    -tions   pal 
to  defendant  before  the  drgad  .;ory»       e  eamtet  SLgree  with   this  con- 
tention,  Imtflli  as  the    &il      61  on  of  the  petition  heretofore  quoted 
seems  t o  us  to  sufficiently  refer  to  the  subject  matter  of  the  inquiry, 
and  states  th«t  defendant* s  testimony  m  S&tarial   um&  pertinent 
thereto.     Moreover,   it  vma  not  aaaaaaaff   ?'"or  $&*  9fot**i  At  to  may 
in  the  ease  at  bar  to  have  filed  .-?   petition.     He  -sight,   in  lieu  of 
a  petition,  h?ve  made  a  notion   before  the  Chief  Justice,  asking  that 
defendant  be  committed  far  »  direct  eonteapt   of  court,   so  m  done 
in  the  case  of  j  Jerks  on  v.   people.  154  111,  31.     in  aynf  event, 
defendant  VM  not   prejudiced  by  the  filing  of  the  petition,  but  on 
the  contrary  the  petition  mad©  n   mar®  complete  record,  upon  «hioh  the 
Chief  Justice  was  enabled  to  %ct,      the  rital  part  of   proceedings  such 
«sa   these   is  the  order  of  commit nftnt,   »&&  that,   M  Bill   && p»ar  form 
the  portions  of  the  order  heretofore  fully  set  up,   specifically 
recites  facts  constituting  the  ooateapt,  and  also  s  liege  a  that  the 
questions  *»nd  answers  involved  in  defendant's  testimony  were   oertinent 
and  necessary  to  the   investigation  then   sending. 

It   is  next  urged  fcfc&t  the  evidence   fails  to  show  th-t 
any  complaint  or  charge  of  crime  w*?s  being-  investigated  Oj   said 
Orand  Jury  when  Sheridan's  testimony  w«s  heard.     The  ftsaatf  Jury, 
particularly   in  any   jurisdiction  where  crises  nbore  the  grsde  of 
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misdemeanor  can  oiuy  be  prosecuted  by  indictment,  is  •  necessary, 
constitutent  p--.rt  of  every  court  v»vlng  general  criminal  jurisdiction, 
and  must  aecesa  rily  be  to  a  large  extent  under  the  control  ml  sub- 
ject to  the  direction  of  fcne  court,  *»nd  the  court,  ■snore  occasion 
exists,  may  charge  them  to  investigate  ^n-l  m«ke  presentments  ur>on  *>ny 
matter  given  into  its?  ghttrge.   «  wm  s-sid  in  the  s&M  of  i-eonXG  v, 
UQ   Cauley.  366  111.  S04; 

"There  is  nothing  in  the  statute  thst  suggests  to 
our  minds  th«t  the  urand  Jury,  isben  thus  lawfully  reassembled, 
would  not  h^ve  the  power  to  investigate  and  make  presentments 
upon  -my  matter  whioh  might  be  given  in  its  charge.* 

It  la  also  pointed  out  in  the  MeGauley  oe.se  th- 1  ia  the  mfegoSM  of  any 

showing  in  the  record  to  the  contrary,  it  will  not  be  presumed,  uvon 

writ  of  error  to  reverse  i  judgment  of  conviction,  th  t  the  ,  rnnd  Jury 

considered  %ad  *.cted  upon  matters  not  properly  before  it. 

The  other  grounds  for  reversal  urged  by  defendant  hsv© 

to  do  with  the  evidence  given  oefore  the  Pr?»ad  Jury,  the  findings  of 

faot  in  the  court's  order,  and  th©  lack  of  intention  by  defendant  to 

assail  the  dignity  of  the  court  and  interfere  with  its  procedure  or 

the  due  administration  of  justice.   ;e  h??ve  carefully  examined  the 

reoord  in  this  esse,  and  an  of  the  opinion  th-t  kni  nourt*s  specific 

findings  «re  amply  sustained  by  the  record.  Defendant's  testimony 

was  evasive,  often  wholly  irresponsive,  in  mas*  respects  untrue,  as 

admitted  by  him  in  <*t  le*4rt  one  instance,  and  his  answers  were  so 

couched  «*s  to  hinder  and  delay  the  investigation  then  being  conducted. 

This,  we  believe,  is  sufficiently  shown  bv  the  specific  findings  of 
the  order,  and  the  record  here  presented. 

m   are  unable  to  find  any  error  in  this  proceeding 
*ind  the  judgment  of  the  jriminsl  Jourt  will  therefore  be  •  ffirmeeU 

HIBKL,  i.J.  t$      . 
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Mb  JUt- W  delivered  the  opinion  of  the  court. 

This  Is  as  appftal  from  an  OTder  denying  defendant's 
motion,   tossed  on  a  sworn  petition  under   Section  83  of  the  Ir^ctioe 
Ao\t  to  vacate  a   Judgment  entered  by  default  against  defendant  in 
the  Municipal  court  of  Chicago  on  October  8,  1930,   for  the  sum  of 
^180 .00. 

ihc-  subject  matter  of  the  petition  ia  tv?o-foid:    (l) 
it  seta  up   facta  which     urport  to  constitute  a  defense  to  the  original 
cmse  of  action,  ant   (3)   it  alleges  the  vialation  of  an  agreement  on 
the  pert   of  counsel  for  plaintiff  to  continue  the  cause  to  a   specific 
date  sad  charges   attorneys  with  fraud  in  *  jug  ling*  the  files  so 
as  to  prevent  defend>at*s  attorney  from  .-sseert fining  the  status  of 
the  case  for  tri  I. 

ith  reference  to  th -t  portion  of  the  petition  which 
alleges  facts  purporting  to  constitute  a  defense  to  plaintiff *s  cause 
of  action,  «e  regard  t^e  cross  of  ShaPiswn  v.  Sorth  American  Inaurattce 
Go...   tta   ill.   179,    and  toye^a  v.   ^'bo^paon,  ftfegBa&k    S09  111.   i«' , 
as  decisive.     These  cases     nd  decisions  cited  therein  announce 
the  doctrine  uniformly  adopted  in  this  state  fca&t  the  errors  of  facts 
which  eouid  be  «»4e  |a*  testa  of  a  writ  of  error  ooraa  nobis  and  can 
now  be  made  the  basis  of  a  action  under  Section  89  of  the  Practice 
Aet,  are  not  errors  upon  suoh  questions  of  fact  as  arise  upon  the 
pleadings  in  the  origins*!  case,   or  questions  of  fact  averred  in  the 
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pleadings  upon  which  issue  aigbt  have  been  tsken,  or  such  questions 
of  fact  as  constitute  the  basis  of  the  otjuse  of  action  or  defense 
upon  the  merits  of  the  case,  03?  which  might  hare  been  pleaded  as 
a  defense  to  the  aerits.   i'his  rule  is  clearly  stated  in  the  deeisi< 
cited  and  referred  to  ic  i-i. -tiffs  brief  and  defendant  oites  no 
authority  to  the  contrary. 

The  only  questions  therefore,  properly  before  the  court 
is  whether  there  were  such  mistakes  or  fraud  outside  the  record  as 
to  require  the  court  to  i«t  aside  the  Judgment*   Briefly  stated, 
defendant's  petition  alleges  t?      stiff's  suit  was  originally 
returnable  in  the  mmic.      urt  on  Jun*  9,  19S0,  th«t  defendant  h*d 
prior  thereto  filed  it       -3  nee  and  %   demand  for  R  trial  by   .jury, 
*nd  tb-st  on  June  9,  1350,  the  cn.use  wse  set  for  hearing  on  June  13, 
1930,  that  on  June  1?,  1930,  defendant's  attorney  called  plaintiff's 
attorney  on  the  telephone  and  in  b  conversation  Ifeat  ensued  advised 
hia  he  would  be  absent  from  the  city  on  June  19,  1930;  that  tm   a  defensf 
to  plaintiff's  claim  defendant  wouid  contend  that  the  w?ter  filter 
installed  by  plaintiff  was  found  to  fe«  defective,  and  that  3efe;id"nt, 
under  the  provisions  of  the  contract  between  the  parties,  had  cancelled 
and  terminated,  the  contract  and  directed  defendant  to  remove  the 
installation;  t$v  t  upon  this  statement  of  defendant  over  the  telephone 
plaintiff's  attorneys  agreed  to  continue  the  cause  to  July  18,  1930, 
for  the  purpose  of  giving  plaintiff  »n  opportunity  to  make  the  install- 
ation operate  satisfactorily  and  ^ith  the  understanding,  as  alleged 
in  the  petition,  tb  t  if  the  installation  could  not  be  rendered 
useful  it  **s  to  Pe  t*ken  out  by  plaintiff;  otherwise,  if  the  aaaSii&e 
was  a»de  to  operate  satisfactorily,  defendant  ^ould  pay  the  cl%ia  -*»d 
the  suit  would  be  dismissed. 

The  petition  then  proceeds  to  allege  th»t  nothing  was 
done  by  plaintiff  prior  to  July  18,  1930,  with  referenoe  to  correcting 
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the  defeats  in  the  operation  of  the  filter;  thst  defendant's  counsel 
therefor®  apptsjraa  in  ^oa»  310  of  the  City  Stall  on  July  18,  1930, 

but  the  case  wss  not  on  cnii  in  thn.t  court  room,  nor  In  any  other 

court  room  on  that  iattj  tb--t  defendant's  attorney  then  &*d©  a  search. 
for  the  file  to  ascertain  the  status  of  the  case  but  was  unable  to 
locate  the  s*me,  stag  continuously  thereafter  during  the  months  t>t 
duly,  August,  -Jsp*  caber  <md  October,  1930,  continued  his  search, 
but  without  •**&*  in  this  connection,  the  petition  makes  Insinua- 
tions, but  not  specific  charges,  with  reference  to  the  * disappearance* 
of  the  file,  and  the  *  juggling"  of  the  case  on  the  part  of  plaintiff's 
attorneys. 

It  appears  froa  the  record,  however,  th-t  vhen  the 
cause  was  reached  for  trl*»,l  in  the  Municipal  Stasrfc  on  June  19,  1950, 
plaintiff's  counsel  did  procure  a  continuance  froa  the  court  to 
October  8,  1930,  and  thst  on  the  last  mentioned  date,  when  the  case 
was  regularly  reached  on  the  trl.-l  call,  defendant  not  being  represented 
In  court,  i  verdict  sad  judgment  was  entered  for  plaintiff  In  the  sua 
of  180*00. 

If  thus  appears  froa  defendant's  own  petition  that  Its 
oounsel  laefced  diligence  in  following  the  case  *nd  ascertaining  for 
hiaaelf,  as  it  was  his  duty  to  do,  whether  the  continuance  alleged  by 
hia  to  have  been  agreed  to,  ml  procured  by  plaint iff1 s  attorneys  as 
stipulated,   ihe  petition  discloses  that  several  months  Intervened,  be- 
tween July  18th,  the  d&te  alleged  to  have  been  agreed  upon  between 
counsel,  and  October  8th,  when  the  crmse  was  feeastU  the**  are  no 
specific  charges  that  plaintiff's  attorneys  had  anything  to  do  with 
the  * disappearance*  of  the  files  in  the  proceeding.  If  it  be  true 
tfeat  the  files  could  not  be  found,  defendant's  attorney  could  hem 
ascertained  the  status  of  the  esse  by  calling  plaintiff ••  attorneys, 
or  consulting  the  court's  docket  or  the  clerks  ainutes,  and  his 
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failure  to  sacert^in  the  facta  from  any  of  these  sources  indicates 
a.  ole^r  iMk  of  diligence.     Section  89  of  the  Practice  Aot  was  not 
intended  to  correct  errors  of  fr.et  predicated  on  slltg:  tions  such 
as  these. 

The  only  other  cue  3 1 ion  raised  toy  defendant's  brief 
is  that  plaintiff  demurred  orally  to  the  petition.      ^»hile  the  usual 
practice  is  to  hear  a&tters  of  this  kind  on  affidavits  or  count e r- 
affldnvlts,  it  is  by  no  ae'?ns  the  only  way  in  which  the  question 
can  be  raised,     it  wqm  held  in  v^E,p#t«a  v.  fig ?■$ h,.„ &s.sx j.e„&nr.. |n.&ur^.n.$f 
5©..,   293   111.   179,   i.-fiftPAI.  v.    Qrftofc.f*    83f  111.    266,    ft**   3^h  v.   IfcSfflb 
307  111*   300,  th?*t  the  sufficiency  of  a  motion  such  as  this  amy 
be  raised  tiy  demurrer. 

Se  are  of  the  opinion  thnt  the  court  properly  denied 
defendant's  motion  to  vao&te  the  judgment,,   *.nd  %he  order  of  the 
Municipal  vourt  is  therefore  affirmed. 


HES£1*#  P.J.  a#o  flUKM,  J. 
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MR.  JUSTIOs.      I  delivered  the  opinion  of  the  court  i 
Plaintiff  brought  suit  in  the  Superior  Court  of  Cook 
County  to  recover  for  injuries  sustained  by  hi®,  rhile  he  WA£ 
operating  t  snow-plow, as  notorman  of  the  Chicago  Surface  Lines, 
across  the  tracks  of  defendant,  ihie^go  aook  Island  uul  Pacific 
Railway  Company,  arhioh  was  struck  by  the  engine  and  trnin  of 
defendant,  i^itiaore  and  Ohio  Hailroad  Company,  running  on  s%id 
tracks  r?a  lessee  of  the  8hi«ftge,  fock  Island  <m&   Pacific  Hallway 
Company .  The  ■&««  wkft   tried  before  the  court  and  a  jury  resulting 
in  a.  verdict  aaft  judgment  for  "'  'V  >. 

The  essential  facts  disclose  th.*t  the  accident 
occurred  at  the  intersection  of  Vinoennes  /-venue  and  defendant's 
right  of  way  in  Chicago  about  11:30  ?.  It*  on  December  27,  1?  „ 
Vinoennes  Avenue  is  a  north  ^nd  south  street,  intersected  at  right 
angles  by  the  double  tracks  of  the  Chicago,  !*ock  Island  snd  f~>cifio 
Hallway  Company.  'The  crossing 'is  protected  by  A  flagman  sad 
automatic  fl«sh-iight  signals  and  Grossing  bells.  On  the  night 
in  question,  the  snow- plow,  ooer^ted  by  a  crew  of  five  men  in 
charge  of  plaintiff,  approached  the  railroad  tracks  from  the  north. 
There  is  another  track  of  the  defendant,  Chicago,  nook  Island  and 
Pacific  Railway  Company,  about  300  feet  north  of  the  crossing,  in 
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question,  which  is  elevated.   It  is  conceded  that  the  snow-plow 
stopped  about  10}  feet  south  of  the  subway  under  those  tracks,  and 
that  another  stop  was  made  SS  feet  north  ©f  the  rsilroad  Grossing. 
In  compliance  *ith  the  rules  of  the  street  gay  company,  the  snow- 
plow  crew  were  required  to  do  their  own  flagging,  regardless  of 
railroad  signals*  ftftsv  the  second  stop,  John  &•  st&lzle,  one 
of  the  crew,  went  forward,  and  after  looting  both  ways,  aa  he  testified, 
and  hearing  no  signal  bells,  ;*n&  observing  no  flash-lights  at  the 
crossing,  motioned  to  plaintiff,  aotarman  on  the  snow-plow,  to 
cose  *jhesd. 

The  snow-plow,  whioh  was  operated  by  trolley,  was 
about  30  feet  long,  with  cabs  ist  either  end.   .Between  these  cabs 
there  was  a  cylindrical  tank  about  10  feet  in  diameter, loaded  with 
water  or  sand  used  a©  ballast  to  hold  the  oar  down  when  the  plow 
was  in  use,  *hen  plaintiff  received  the  signal  to  come  ahead,  he 
proceeded  tow-rd  and  over  the  crossing  very  slowly,  about  two  miles 
per  hour.  The  crew  of  the  snow-plow  testified  that  there  was  a 
head-light  on  the  plow  and  the  cabs  thereof  were  enclosed  by 
canvas  curtains  on  the  side  which  were  fastened  at  the  top.  There 
is  some  dispute  as  to  whether  the  curtain  on  the  south  cab  was 
drawn.  Toe  wings  of  the  saow-plow  had  been  raised  in  order  to  pass 
under  the  elevated  traaks  of  the  Jhioago,  Hock  Island  and  Pacific 
Railway  Company,  as  the  roadway  underneath  the  elevated  tx&eks  is 
rather  narrow.  After  the  plow  was  stopped  about  BS  feet  from  the 
Vincennts  Avenue  crossing,  the  wings  were  lowered  and  plaintiff 
instructed  his  orew  about  proceeding  ®r#r   the  railroad  tracks.  In 
order  to  get  across  the  tracks,  switch  irons  were  placed  under  the 
low  end  of  the  blade  or  viftg  so  it  could  be  raised  and  to  prevent 
it  from  catching  anything  protruding  on  the  crossing.  These  switch 
irons  were  laid  slong  the  rails  of  the  railroad  tracks  *nd  the  blade 
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of  the  enow-plow  moved  over  the  switch  irons.  The  crew  was  using 
two  such  irons,  which  were  three  and  one  half  feet  long  and  between 
one  half  and  three  quarters  of  an  inch  in  diameter,   fes  soon  *s  the 
blade  had  passed  over  one  switch  iron  it  was  passed  forward  from. 
one  vtsn  to  another,  and  again  placed  under  the  front  of  the  blade. 

They  were  thus  proceeding  very  slowly  across  the 
tracks,  and  had  gotten  about  half  way  over  the  crossing  whan 
aooordlng  to  the  testimony  of  plaintiff  and  members  of  his  crew,  the 
crossing  bells  began  to  fft&g.   111  of  the  fettv  heard  the  'bells  at 
about  the  a-sme  time  «nd,  with  the  exception  of  plaintiff,  looked 
toward  the  west  %nd  saw  the  train  approaching  about  400  or  SOO  feet 
away.  Their  testimony  as  to  the  estimated  speed  of  the  train 
Tories  from  35  to  50  miles  per  hour.  They  continued  with  their 
task  of  phasing  and  placing  the  switch  irons  along  the  track  until 
the  train  '•ram  Wisest  upon  them,  when  Stalxle  yelled  and  they  all 
ran  or  Jumped  to  safety,  uninjured,  except  plaintiff, 

.  intiff  testified  that  he  also  heard  the  bells,   ;■■ 
was  familiar  with  the  crossing  and  signals  and  estimated  the  approx- 
imate length  of  time  th-tt  it  would  reouire  the  train  to  reach  the 
crossing  at  about  thirty  seconds.  He  did  not  look  to  see  if  the 
train  was  approaching  because  as  he  stated  "he  wanted  to  get  across1* 
and  "thought  he  could  get  across,"  The  greater  portion  of  the  snow- 
plow  had  passed  over  the  west  bound  rail  and  plaintiff  evidently 
relied  on  the  usual  lapse  of  thirty  seconds  between  the  ringing  of 
signal  bells  and  the  arrival  of  the  train  as  sufficient  time  to 
cross  safely.  Defendants'  train  struck  the  plow  toward  the  rear  end 

and  plaintiff  was  severely  injured, 

the 
Xt  appears  from  the  evidence  that/right  of  my   of 

the  Chicago  Rock  Island  and  Pacific  Railway  Ooaresny  approaches  the 
intersection  at  Vlnoennes  Avenue  by  means  of  a  sharp  curve  from  the 
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northwest.  The  main  line  of  the  Chicago,  Rook  Island  and  Pacific 
Railway,  running  north  and  south,  is  located  some  50  or  100  feet 
immediately  e-st  of  Vineenaes  'venue.  The  sain  Tight  of  way  con- 
stitutes an  interlocking  system  a>lth  the  east  and  west-bound  tracks, 
and  the  <*;-roach  thereto      il  ns   to  the  crossing  at  Vincennee 
Avenue,  is  controlled  by  Mmam  of  semaphore  signals  operated  through 
switch  towers  located  along  the  right  of  may.  Immediately  to  the 
west  of  \fincennes  Avenue  are  two  of  these  semaphore  signals,  one  at 
■■la  cine  Avenue  and  the  other  at  Morgan  street.   :^hen  both  of  these 
semaphores  display  green  lights  it  indicates  to  engineers  on 
approaching  eastbound  trains  that  the  track  is  el<       th>?t  they 
may  proceed  with  safety  over  the  si-  in  north  turf  south  right  of  way 
of  the  Chicago,  ock  Island  and  Pacific  ^ilway  Company,  located 
Just  beyond  Viacennes  ^  nue. 

It  also  ftp  irf-rs  from  the  evidence  th*t  when  both  of 
the  aforementioned  semaphores  display  green  lights,  automatic  electric- 
al devices  cause  signal  bells  sad  fl»sh-llghts  to  operate  at 
Vincennea  .venue  when  the  approaching  eastbound  train  passes  a  point 
150?  feet  west  of  the  Vinceanes  Avenue  creasing,   Because  ef  the  inter- 
section of  the  eastbound  track  with  the  main  line  just  b  yond 
Vincennes  Avenue,  the  railroad  company  maintained  a  speed  schedule 
for  trains  proceeding  eastward  toward  the  pp?>roaeh  of  the  ®«in  line, 
not  to  exceed  13  miles  per  hour. 

uefend^nt®'  train  crew,  m  *eli  $b   the  switch  tOwWf 
operator,  testified  th- ■■%   they  observed  the  green  lights  all  the  way 
from  Racine  #venu«,  indicating  n   clear  track.  Defendants  insist 
that,  under  the  circumstances,  the  signal  bells  and  flashes  would 
operate  automatically  at  Vincennes  ftvenue  when  the  train  passed  over 
a  point  on  the  track  1507  feet  west  thereof,  *nd  th. t  according  to 
speedometers  in  the  engine,  the  train  was  proceeding  not  to  exceed 
the  required  schedule  rate  of  15  ailes  per  hour.  Fro©  these  facts. 
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it  la  argued  Hat  it  would  tske  the  train  about  one  minute  and 
twenty  seconds,  to  reach  Vincennes  Avenue  after  the  bells  and  lights 
began  to  operate,  Unta  ffordiur  plenty  of  ?-srning  to  plaintiff  sad 
the  crew  of  the  a  -orosehing  twin. 

the  evidence  is  equally  clear,  however,  th.^t  if  the 
aaaaphora  at  Racine  Avenue  reflected  %  red  or  yellow  light,  snd 
the  one  at  Morgan  Street  a  green  lig^t,  the  signal®  would  not 
commence  to  operate  at  Vincennes  Avenue  until  the  train  pegged  the 
Morgan  street  sesaphore,  which  is  ap proximately  400  or  500  feet 
west  of  the  crossing.  All  the  plaintiff *e  witnesses,  including 
the  crew  and  one  disinterested  person  who  was  walking  north  ©long 
Vincennes  ftvenue  rnd  observed  the  collision,  testified  thst  no  bells 
or  signals  were  sounded  until  the  train  o*sie  around  the  curve  from 
the  northwest  at  morgan  street,  and  that  the  speed  of  the  train  was 
greatly  in  excess  of  fifteen  sailes  per  hour.   In  support  of  this 
evidence  aa  to  the  rate  of  speed,  the  record  discloses  the  fact  th?t 
the  train  la  usstion  wss  tfettttt  one  half  hour  late  in  leaving  the 
Central  Station  '       •      bbhind  schedule  *?hen  it  reeched  the 
Vincennes  Avenue  crossing,  thus  indie- tin-:,      fclatlff  contend®, 
that  the  engineer  ws>9   trying  to  make  up  lost  time  and  proceeding 
at  a  rate  of   speed  greatly  in  excess  of  the  time  schedule. 

There  is  n   confleit  in  the  evidence  as  to  how  far  the 
engine  proceeded  after  the  eoi^ision  before  it  osrae  to  a  stop. 
Plaintiff  contends  th':t  it  ran  ^hout  900  feet,  while  defendants 
insist  that  it  stopped  -ibout  500  feet  beyond  the  crossing,   it  seems 
to  be  conceded  that  a  fuli  atop  could  be  made  within  200  feet  if  the 
train  did  not  exceed  fifteen  miles  per  hour.   .is  bearing  upon 
this  question,  the  conductor  of  the  train,  which  had  two  engines 
and  fifteen  esrs  and  was  approximately  1300  feet  long,  testified 
he  was  at  the  rear  of  the  train  when  it  stopped  after  the  collision, 
stepped  to  the  siding,  aad  walked  about  400  feet  to  the  crossing. 
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Upoo  this  evidence,  plaintiff  ouea  his  contention  that  the  train 
proceeded  «bout  900  feet  before  it  stopped.  As  against  this, 
there  is  the  evidence  of  the  engineer  th-:?t  the  train  proceeded 
only  about  300  feet  sifter  the  collision  occurred. 

It  is  urged  on  behalf  of  defendants  th«t  plaintiff 
failed  to  exercise  ordinary  care  for  his  own  safety  in  roroee*ding 
over  the  crossing  without  ;irst  no  Mr  twining  for  himself  whether 
there  was  danger  of  k&  approaching  train,  rhotographs  in  evidence 
disoioae  that  there  was  an  unobstructed  vie®  froa  the  west,  the 
direction  froa  which  the  train  approached,  $n&   defendants  contend 
that  *hen  plaintiff  stepped  down  frost  the  snow-plow  at  ft  point  -S 

feet  north  of  the  crossing  to  instruct  his  crew  as  to  the  sinner 

f 
of  prooeeding  over  too  tracks,  he  shoold  have  ascertained  for  hisself 

whether  or  not  there  was  any  danger  ahead,  and  th^t  if  he  had  looked 

he  could  have  seen  defendants*  train  in  the  distance.  It  appears 

fro*  the  evidence,  however,  th;5t  one  or  two  minutes  els  peed  before 

plaintiff  resumed  hie  rosition  as  aotoraian  on  the  snow-plow,  and, 

therefore,  we  see  no  force  to  this  contention,  because  as  001  stated 

in  £ey_  ▼•  Parol ins  &  ».  3.  Hy.  Oo..  UT  1.  '  .  635: 

*%%   anight  add  but  little,  if  anything,  to  a 
traveler's  safety  for  hia  to  leave  his  automobile  for 
the  pwjrpeee  of  looking  for  a  train  %nd  then,  after  return- 
ing to  his  oar,  attempt  to  cross  the  track,  without  oppor- 
tunity for  ft  Inter  view.  On  going  back  to  his  vehicle,  he 
aaigbt  still  have  the  same  need  of  approaching  the  track 
«nd  looking  for  a  train  th~t  he  had  before  his  first  exea- 
ination,  and  -sfter  each  such  precaution  sight  be  no  s*fer 
in  going  ahead  than  he  Vfti  before." 

Before  proceeding  over  the  track,  st&lzle  signalled 
plaintiff  to  ooae  ahead.  BteXftlO  had  looked  to  saeertftin  whether 
any  train  was  approaching  and  testified  he  saw  none.   A'hile  the 
view  of  the  track  toward  the  west  is  ole«r,  it  appears  froa  the 
photographs  in  evidence  that  the  right  of  way,  just  before  approach- 
ing the  curve  toward  Morgan  Street,  lies  in  an  easterly  and  westerly 
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direction,  and  it  may  well  be  that  the  headlight  on  the  engine, 
which  plaintiff* s  witness  characterized  as  very  dim,  could  not 
easily  be  discerned  while  ap-roaching  in  s  easterly  direction  at 
a  considerable  distance  north  of  the  crossing,  and  Just  before  it 
turned  toward  the   southeast  on  approaching  the  curve,   further  acre, 
plaintiff  relied  on  stalsle'a  observation  who  signalled  him  to  come 
ahead,  and  the  question  of  whether  or  not  this  constituted  negligence 
on  his  part  was  a  fast  properly  submitted  for  the  jury's  considera- 
tion. It  was  so  held  in  Harper  v.  'Delaware  L,  &  %.  A.  Co..  47  k,   t. 
Supplement,  933,  ?-here  the  court,  under  similar  circumstances  stated; 

"Whether  or  not  the  decedent  had,  in  the  exercise 
of  reasonable  o.?re,  ■  right  to  rely  upon  the  information 
received  by  him  from  the  conductor  as  to  the  absence  of 
danger,  was,  1  think,  under  the  eirouastanoes  here  presented, 

a  Question  of  fsct.fl 

It  is  further  contended  that  the  failure  of  plaintiff 
to  look  for  the  ay .roaching  train  when  he  heard  the  signal  bells 
ringing,  and  his  attempt  to  get  the  snow-plow  off  the  track  rsthe 
than  to  save  himself  by  jumping  therefrom  as  did  the  other  members 
of  the  crew,  was  the  approximate  cause  of  his  injury.  There  is  s 
sharp  conflict  in  the  evidence  as  to  the  speed  of  the  tr-?in  in 
approaching  the  crossing,  and  the  length  of  time  th*;t  elapsed  between 
the  ringing  of  the  bells  and  the  collision.   Defendants  contend 
that  there  was  a  lapse  of  ^proximately  ®ae  &***  *  half  minutes. 
Plaintiff  and  witnesses,  testifying  in  his  behalf,  insist  on  the 
other  hand  tfcsi  not  more  than  ten  seconds  intervened.   Obviously, 
plaintiff  did  not  know  on  which,  of  the  two  tracks  G  train  was  approach* 
ing.  To  ascertain  definitely  the  Imminence  of  the  danger,  he  would 
have  hai  to  look  in  both  directions,  these  difficulties  rapidly 
increased  with  each  foot  the  sno~-piow  proceeded  ov<»r  the  traok. 
Plaintiff  thought  he  could  get  lcross  safely.  The  snow-ploy,  ^hinh 
was  approximately  30  feet  long,  had,  in  fact,  proceeded  almost  over 
the  east  bound  track.   Only  about  six  feet  thereof  remained  north 
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of  the  track  when  the  collision  occurred,   Plaintiff  evidently  railed 
on  the  lapse  of  30  seconds,  as  he  testified,  in  which  to  ole^r  the 
trsok,  iv  -ring  in  aim!  the  usual  speed  of  trains  at  this  point  and 
the  automatic  safety  controls,  which,  under  ordinary  circumstances, 
sounded  signals  when  the  train  was  still  150?  feet  west  of  the 
oroesing.  ^furthermore,  it  was  Incumbent  uron  hia  not  only  to  exer- 
cise reasonable  care  for  his  own  iafety,  hut  to  save  the  snow-plow 
for  his  company,  even  though  the  effort  exposed  him  to  some  danger, 
(Illinois  central  ^Urcsd  *o^.  v.  iler.  KM  111.  390)  Rnd  eiso  to 
avoid  the  danger,  incident  to  any  coiiision,  of  n   part  of  the  snow- 
plow  striking  one  of  his  crew.  In  this  emergency,  it  *?as  9  debatable 
Question  for  plaintiff  to  determine  whether  he  ought  to  proceed  on 
the  snow-plow  tad  thus  stteapt  to  avoid  this  danger  to  others,  or 
to  think  only  of  himself.  It  was  also  a  debatable  question  whether 
or  not  the  snow-plow  could  olesr  this  crossing  in  about  the  s->me 
length  of  time  that  it  would  take  plaintiff  to  look  and  then  get  off 
and  reach  a  place  of  safety.  Under  similar  circumstances,  courts 
have  held  that  sever*!  seconds  do  not  alwsys  afford  sufficient  time 
for  the  eye  to  see,  the  brain  to  comprehend,  m&   then  to  act. 

„▼•  3tT  j.ouis.  Ban  yrancisoo  -^llyay  3q».   Mo.  10  8.  »•  3d, 


533,)  In  any  event,  we  *are  of  the  opinion  thai  the  cue st ion  of 
what  pi'tiutiff  did  ar  did  not  do  in  such  an  emergency,  &afi  whether 
he  exercised  the  degree  of  care  required  of  him  under  the  olrcua- 
stsnoes,  was  a   question  of  fact  properly  submitted  to  the  jury. 

defendants  complain  of  instruction  number  ZZ$   which 
the  court  refused  to  submit  to  the  jury.   e  believe  this  instruction 
was  properly  refused  because  it  required  the  plaintiff  to  ascertain 
how  far  away  the  train  was  when  the  crossing  signals  commenced  to 
ring  when  he  was  on  the  track  of  the  oncoming  train,  whereas,  there 
was  evidence  th  t  the  ringing  of  the  signal  w^s  an  assurance  to  the 
plaintiff  that  he  would  have  1  reasonable  time  to  clear  the  track. 
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and  if  he  could  do  so  ,  there  was  no  duty  to  look.  furthermore, 
the  instruction  does  not  oorreetly  state  the  degree  of  ©are  required 
of  one  finding  hissself  in  euoh  nn   emergency,  but  ohnrges  him  with 
the  exercise  of  ordinary  o«re  instead  of  such  care  as  would  he  re- 
quired of  one  suddenly  placed  in  a  position  of  great  danger* 

defendants  submitted  n   number  of  special  interroga- 
tories *?nd  complain  of  Numbers  30  and  31,  which  were  refused.   In- 
terrogatory dumber  31  is  subject  to  the  same  objection  as  instruc- 
tion Wumber  33.  Interrogatory  Sumoer  30  is  substantially  covered 
by  interrogatory  24,       e  believe  the  court  properly  refused  both 
of  these  interrogatories. 

Defendants  also  complain  of  instructions  Numbers  1 
*nd  3#  given  on  behalf  of  plaintiff.  Instruction  lumber  1  related 
to  the  measure  of  i&aagtt  sad  dumber  3  to  the  degree  of  o«?.re 
required  by  plaintiff,  it  have  examined  these  instructions,  and 
are  unable  to  find  therein  the  objectionable  features  pointed  out 
by  defendants. 

It  is  lastly  urged  thnt  the  amount  of  the  verdict, 
$30,000,  is  excessive,  ilaintiff  had  worked  as  fflotorsan  for  14 
years.  This  was  the  on^y  work  thr-t  he  was  qualified  to  do.  His 
average  monthly  wage  was  #30  Q.   At  the  time  of  the  Accident,  he 
was  43  years  of  *»ge,  able-bodied  and  in.  good  health,  hM   ft  result 
of  the  accident,  he  sustained  injuries  to  his  joints,  resulting  in 
the  tearing  of  nerves  ftttl  tendons  extending  fro®  one  bone  to 
another,  *.nd  affecting  the  cartilage  between  the  boaes.  Suosequent 
to  the  accident,  and  for  ft  long  time  thereafter,  he  experienced 
severe  pains  in  bending  backward  and  forward  at  the  ^istline. 
*fhen  placing  any  weight  on  his  left  buttock  while  sitting,  severe 
paina  were  caused.  &e  testified  th  -,t  he  could  not  lift  his  left 
leg  as  high  as  the  seat  of  a  chair,  except  by  swinging  the  leg  in 
a  wide  circle.   hen  he  remained  on  hie  feet  for  any  length  of  time, 
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be  beo^ae  disssy,  and  he  felt  g  numbness  in  big  left  leg  and  hip.  He 
slso  testified  th. •  t  he  tired  very  essily  while  walking,  and  exper- 
ienced i  sort;  of  lost  motion  in  his  hip  <?nd  b*ck.  For  montha  he 

walked  with  %  sane,  Soaae  of  hia  injuries,  according  to  two  medical 
experts,  are  permanent*  In  addition  to  the  foregoing,  he  had  a  cut 
extending  from  the  forehead  back  on  the  side  six  and  on®  half  inehes 
in  length,  and  another  out  on  the  top  of  his  head  three  inches  long, 
both  leaving  permanent  soars  which  %m   plainly  observable.  Three 
pieces  of  bone  cam©  out  of  his  head  where  it  w»s  out  on  top,  and 
the  bone  on  the  side  of  his  head  because  diseased  in  consequence  of 
&   cut.  uuring  the  time  plaintiff  was  in  the  hospital  convalescing, 
he  suffered  severe  headaches  snd  dizziness,  i-laintiff  also  sustained 
•  cut  one  tatf  one  half  Inches  long  on  the  under  side  of  his  aJft  and 
about  three  inches  above  the  -riit,  According  to  the  aK*dlo?il 
examiner  of  the  SMft&ge  •urfmee  Lines,  there  is  ft  loss  of  earning 
capacity,  because  plaintiff  cannot  stand  on  his  feet  more  than  on® 
half  the  time  required  of  a  motorasn,  and  he  is  unable  to  pass  the 
requisite  physical  examination  to  return  to  his  work.  In  the  light  of 
these  facts,  we  do  not  regard,  the  ^erdiot  of  |30,  )   as  excessive. 
Oriawold  v.  Chicago  Railway®  Co.  .as 3  ill*    •  „  ■• -n,  ajawart  v. 
Balaban  |  aa\Ha  35i  m»  *W*  ?/4S» 

'tiding  no  reversible  error,  th«  judgment  of  th» 
Superior  Oourt  will  be  affirmed. 

II  .  iZQ. 
HKdlL,    i*.J.        .  '.OH,  J.  '.:   -...•• 
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m,  JBBfiai  delivered  the  opinion  of  the  court. 

This  is  an  &$f$<  -i    by  the  plaintiff  from  I  finding  and 
Judgment  entered  by  the  Municipal  Court  of  Chisago  in  a  suit  in 
trover  tried  before  the  court  without  a  Jury,     the  finding  aad 
judgment  w-.b  against   the  plaintiff  *vnd  in  favor  of  the  defendant. 

i'i^intiff's  statement  of  olaim  sets  out  the  usual 
ooauaon  l&w  count   in  trover,    alleging'  ownership  an£  loss  of  ft  lady*?? 
platinum  diamond  ring  containing  one  l«rge  diamond  and  fourteen 
small  -U-iaonds,   or  thft  value  of   ;'l,0OO,  the  later  loss  and  finding 
thereof  by  the  defendant,   the  demand  for  return,   sad  the  conversion 
by  the  defendant.      Defendant's  affidavit  of  merits  denies  the 
diamond  ring  came  into  hie   ,  oaseaaion  nnti.  th«:  i  claimed, 

Ihe  f»„cts,   so  far  as  they  are  essential  to  a   consider- 
ation of  the  merits  of  this  controversy,  disclose  th«.t  plaintiff 
had  been  a  jeweler  fOT  many  years  at  6  Iftftt  i^shington  v.;treet  in 
Ohiesgo}    tlus.1t  prior  to  July  IS,   188?f  ft  man  had  on  several  occasions 
come  into  his  plmoe  of  business  for  intended  purchases}    thst  on  the 
aforementioned  fats  he  same  in  ftgftia,   &n&  ween  looking  sit   rings,  he 
took  the  diamond  ring  in  question  to  the  light  in  the   front  part 
of  plaintiffs  pda©«  of  business  to  better  examine  the  same,   -nd 
thereupon  ran  out  of   plaintiff *s  store  with  the  diamond  ring,  without 
paying  therefor}   th?.t  during   the  month  of  : :  ept ember,  1937,   plaintiff, 
identified  this  ama,  known  .%s  aeorge  Fiedler,  nt  the  detective 
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of  the   Jhic  go  1 ■■olios   department  rs  the  one  who  stole  his 
diamond  ring;    th-t  plaintiff,  along  with   Fiedler  tm&  several 
detectives,   then  ;oroce«*ded  to  the  place  of  business  of  the  defendant 
known  ss  a  ptas  shop  sH  515  Harks  Olark  Street  in  Chicago,  where 
they  interviewed  a   clerk  afiJMtf  Sinks  in  defendant's  place  of  business. 
Fiedler,   in  the  presence  of  »snks  ?nd  the  detectives,  stated  feb&t 
defendant's  ptam  shop  WW  the   rd^ce  where  he  had  sold  plaintiff's 
dieaond  ring.     Upon  production  of  the  ptffls  ledger  there  appeared  »a 
entry  on  line  seven  of  the  record  of  N  lady's  platinum  diamond  ring 
containing  one  1^-rge  diamond  s&d  fourteen  saa.il  diamonds,      vs-hen 
defendant's  clerk  *&s   .-vsked  to  produce  the  aismond  ring  described. 
in  the  pawn  record  fee  stated  It  could  not  be  produced  as  the  ring 
bed  been  sold  to  someone  unknown. 

ijr-intlff's  first  ground  for  reversal  relates  to  the 
filing  of  defendant's  affidavit  of  merits,     Defendant  had,   prior 
to  the  trl^i,   obtained  from  the  court  an  extension  for  filing  the 
"rffivlavit  of  .merits   for  ten  Aajrs.      i"he  affidavit,  however s   mm 
'ctusJUy   filed  one  ,V--y  hftftt  ?•■        •    Lx&tion  of  tbe  time   fixed  by 
the  oourt.      In  this  situation,    plaintiff  bad   the  right  to  move  the 
court  tbri  the  affidavit  of  merits  be  stricken,   *nd  the  gtgftStidA 
whether  the  motion  should  then  b-?-ve  been  allowed,   had  it  been  mods, 
would  have  been  ».  mitter  resting  entirely  in  the  discretion  of  t 
court.      J'inlntiff,   however,  aade  no   3uch  motion,    out  proceeded  to 
trial  upon  the  :«erits  of  the  cause.      It  was  not  until  the  conclusion 
of  plaintiff's  c-.se,   that  plaintiff  attempted  to  take  advantage  of 
the  l^te   filing  of  tbe  affidavit,   nnd  when  the  court's   attention  was 
called  to   the  agtter,   it  overruled   plaintiff's  motion  seeking  to 
take  advantage  of  the  in.te  filing  of  the  document  in  question. 
regard  the  denial  of  the  motion  under  these  cireuast^noes  es  equiva- 
lent to  *m  order  then  ©scle  extending  the  time  for  filing  the  sffidsvit 
of  merits,     it  w  s  within  the  discretion  of  the  court  to  do  so,  m& 
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the  court's  ruling  iadic-Ttes  th  t  it  so  intended,  in  the  esse  of 

--Iter  j  binet  Co.,  v.  -usseil,  860  111*  416,  th©  defendant,  without 

first  obtaining  le*we  of  oourt,  filed  s  st^tesent  of  <S.aia  in  set-off. 

There  were  various  proceedings  in  the  case  before  trial,  culminating 

finally  in  i  judgment  in  defendant's  f'^vor  on  the  aet-off.  It 

appeared  th  t  the  plaintiff  in  th  t  case  had  previously  moved  to 

strike  fro®  the  files  the  statement  md  affidavit  of  set-off 

"oeoAuse  they  were  not  filed  with  the  defendant's  ?>p:>esranee  «nd  no 

lean  given  to  file  the®.**  ?i--intiff  »s  action  was  denied,  however. 

In  commenting  on  these  circumstance®,  the  oourt  in  its  opinion,  said: 

"it  is  not  intended  to  hold  that  the  action  of 
the  court  in  denying  the  motion  of  the  plaintiff  in  9 
on  Jecember  16,  to  stride  the  statement  of  ^et-off  from 
the  files  was  erroneous,  the  oealal  of  this  motion  was 
equivalent  to  an  order  then  made  extending  the  time  for 
filing  the  >tatfttt*a%,  -inc.  was  within  the  discretion  of  the 
court.'* 

Had  plaintiff  in  the  instant  case  desired  tc 
advantage  of  the  failure  of  defendant  to  file  the  ,-ffid'Vit  of  merits 
within  the  time  allowed  by  the  court*®  order,  he  should  have  made 
a  motion  to  strike  the  saute  before  proceeding  to  trial.  His  failure 
to  do  so,  and  submitting  the  c*use  to  the  court  under  the  $iaa&l8£0 
then  on  file,  constituted  a  waiver,  and  when  plaintiff  aa.de  his 
motion  for  judgment  nil  dicift  nt  the  close  of  plaintiff's  ease,  we 
believe  the  trial  oourt  properly  exercised  its  discretion  in 
overruling  the  motion. 

The  only  other  ground  urged  by  plaintiff  for  reversal 
of  the  Judgment  relates  to  the  evidence  in  the  case.  The  burden  of 
proving  that  plaintiff's  property  e&me  into  the  possession  of  the 
defendant  wis,  of  course,  on  the  plaintiff.  This  he  attempted  to  do 
by  first  testifying  that  he  accompanied  Fiedler  to  defendant's  store, 
and  tht  iiedler,  who  had  admitted  stealing  plaintiff's  property, 
there  stated  th-*t  he  had  sold  the  ring  in  question  to  defendant. 
On  motion  of  defendant,  this  testimony  was  stricken,  and!  we  think 
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properly  so,  la  the  ease  of  jpofc  v.  gorahakT  381  111.  t>03,  suit 

was  brought  in  trover  to  recover  the  v«lue  of  a  disaond  ring.  It 

■  red  In  that  case  tl  I   I  tntlff'a  son  stole  her  ring  satf  sold 
It  to  defendant.   la  aaaa&atl&g  on  the  admlsatbility  of  statement* 

aade  out  of  court  by  the  thief  to  the  effect  th'>t  he  had  sold  the 

ring  in  question  to  defendant,  the  court  a&ldi 

"This  was  hearsay  evidence  purely  snd  aaa  not 
competent  against  the  plaintiff  La  error  over  his  objection. 

**ll».e«  was  not  a  witness  on  this  trial.  It  is  a  familiar 
rule  of  law  that  a  vendor*®  declaration  aft**  be  has  sold 
ea  article  of  personal  property  is  inadmissible  ag&iaat 
the  vendee  to  iatpeaoh  the  vendee's  title  to  the  property. 
The  fact  taat  the  vendor  is  n   thief  and  has  stolen  the 
article  can  add  no  greater  foree  to  his  declaration, 
the  fact  th-;t  the  declaration  is  made  in  the  presence  of 
the  vendee  does  not  render  the  evidence  competent. * 

The  plaintiff  sought  further  to  prove  his  o**.se  by 

stating  th  t  the  desoriyition  of  the  ring  contained  in  the  nana 

ledger  tallied  with  the  description  of  the  ring  stolen  from  his. 

The  ring  could  not  be  produced  in  evidence,  of  course,  because,  aa 

defendant's  clerk  st*te$#  it  amd  bsen  sold  to  some  unknown  person. 
In  '-he  course  of  plaintiff's  examination,  the  court  permitted  plain- 
tiff to  state  from  the  description  of  the  ring  whether  it  was  the 
s»»ae  *rtlole  ea  th  t  owned  by  hist,  to  which  he  replied: 

"i.eli,  I  should  an*  th  t  1  na&*t  ^bsoiutely  say 
it  is  «y  ring.  There  is  no  question  in  ay  mind,  from  the 
setting  sad  the  small  diamonds  sad  everything  in  there.** 

He  was  thereupon  waited  by  his  counsel  j 

"Are  you  positive,  tor.  *ioh,  whether  or  not 
that  is  the  ring  described  -  w 

to  which  the  defend  nt's  counsel  objected,  and  the  court  in  ruling 

on  the  motion  said: 

"Sustained.  He  has  already  stated  he  couldn't 
be  positive.* 

There  wss  no  other  evidence  to  support  the  plaintiff*! 

burden,  It  wee  necessary  for  plaintiff  to  show  by  ■  Dreponder^nce 
of  evidence  th*vt  defendant  bed  received  the  property  in  question 
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and  refused  to  return  It.  this  plaintiff  failed  to  do,  nn&   under 
the  circumstances  the  eourt  could  not  veil  h^ve  found  etfe«r«t.M  thin 
In  fr<Tor  of  the  defendant. 

There  appearing  to  *>©  no  error  in  the  record,  the 
judgment  of  the  tri?*l  court  »ill  o*  affirmed. 


P.  J.  A*-.      »   . 
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AMELIA   REDLIS,    et   al, 

f 
(Coaplain&nta  -  itppeilnnts, 

T. 

ALfHED    ■  .  i£I,    9%    &1, 

Defendants  -       p©ll«##. 

Opinion  filed  Deo.  2,  1931 

delivered  the  opinion  of  the  court. 

Amelia  .-;-edlin,  tfftffgft***  Gut  sky  ?,nd  rick  0.  Luoht 
filed  their  bill  of  oosspisint  in  the  Circuit  Court  of  Cook  Oounty 
to  set  aside  the  alleged  will  of  their  »other,  hmx*    "'Oasmski,  decease* 
alleging  undue  influence  -nd  Lack  of  testamentary  c-msMty.  The  oh&n- 
oelior  directed  the  jury  to  return  a  verdict  finding  that  the  instru- 
ment in  ouesiion  was  the  lattt  will  and  testrusent  of  the  deceased,  mi 
thereafter  entered  judgment  on  the  verdict.  This  appeal  ia  prosecuted 
to  reverse   the  jud^ent  thus  entered.  It  so  so.rs  fro        latiaa 
filed  herein  th:-t  no  freehold  is  involved  in  lb.©  proceedings. 

?he  bill  of  ooapi -int  •■■lieges  that  the  aforementioned 
cooplsiinanta  are  the  children  of  hmm   -'tosBanski,  deceased,  who  is 
alleged  to  bare  executed  a  certain  instrument  in  writing,  purport!  i 
to  be  her  last  will  aid  testament  on  the  17th  day  of  Imwmff,   1939; 
that  she  died  on  January  IS,  LS39,  lo&v&Jkg  her  surviving  the  contest- 
ants and  the  descendant  of  one  ether  deceased  is .tighter,  Sate  lis  ling, 
end  Alfred  sioe^nskl,  the  proponent  of  the  last  will  and  toataateaft. 
The  instrument  in  question,  after  making  provision  for  the  payaWBft 
of  debts  *nd  funeral  expenses,  devises  «.nd  decrees  to  Alfred  r-iosrmneki, 
the  test^ trix,e  son,  11  the  Tfsidue  and  remainder  of  her  estate, 
and  nominates  feia  08  executor  of  the  will* 

As  grounds  for  reversal,  contestants  rely  asinly  on 
the  evidence  adduced  at  the  hearing,  which  they  contend  was  auffisien 
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upon  both  the  issue  of  undue  influence  and  lack  of   tsstsaentsry 

os pt  city  to  present  issues  of  facts  for  the  deterati  wtion  of  the  Jury, 

and  th«t  the  court  erred  in  directing  «  verdict  sustaining  the 

instrument  in  question  as  the  last  will  snd  testament  of  Lvtt*fl 

3osanski. 

The  undisputed  facts  disclose  th^t  testatrix  was 
about  80  years  of  age  at  the  tiae  of  her  death;  tb;<t  for  a  consiler- 
sbls  period  prior  thsreto,  she  had  resided  mt   the  home  of  her  a«&# 
Alfred;  fck&t  she  was  mentally  alert,  industrious  and  physically  well 
up  to  the  tise  of  her  last  illness,  which  was  of  rrther  short 
duration;  th  t  on  anury  17,  1329,  while  ill  and  confined  to  her 
bed,  she  r  quested  th  it  her  son  be  exiled  home  snd  naked  thst  he 
bring  his  lawyer  with  him;  th'  t  Alfred  arrived  home  late  in  the 
afternoon  *nd  Mr.  Fleck,  his  attorney,  came  about  seven  o* clock  in 
the  evening.  Prior  to  the  execution  of  the  will,  i  deed  to  certain 
lots  in  Wisconsin  had  been  executed  by  testatrix,  in  the  presence 
of  Helena  i.  Baranb,  Helen  Krauss  *nd  Harry  .■-.  j'"ieck,  .-ifred*e 
attorney.  The  will  in  question  mm   thereafter  drawn  in  the  hand- 
writing of  Jleok  tJMl  executed  between  7  and  8  o* clock  P.  m.  on  th^t 
day.  Alfred  Kozanafci  mm   not  in  the  room  when  the  will  was  executed 
by  his  mother* 

Upon  the  trial  of  the  c^iise,  proponents  of  the  will 
eallad  Helen  Krauas  9&A  Helena*. Brush,  who  were  subscribing  witnesses 
to  the  instrument  in  question,   -soth  of  these  witnesses  testified 
to  the  usual  statutory  formalities  required  for  the  execution  of  a 
will,  end  stated  that  in  their  opinion  the  testatrix  was  of  sound 
aind  and  jeessory  at  the  tiae  the  will  was  executed. 

aierton  o.  -Jones  mm   next  called  as  a  witness  an  behalf 
of  proponents,  and  testified  th->.t  he  is  a  clerk  en  ployed  by  the 
nowaifmville  fcSank;  th*t  be  first  aet  bwxm  ftmmxMi   on  January  17, 
1939,  at  her  home  between  4  and  4::Q  o'clock  in  the  afternoon;  that 
she  was  in  bed  at  the  time,  and  there  were  present  Alfred  Hozanski, 
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Helen  Xr^uss  and  another  person  unknown  to  hiss;  th :\t   he  asked  the 
testatrix  whether  it  mi  her  wish  to  allow  her  eon  Alfred  to  enter 
her  safety  deposit  box  at  the  bank,  to  which  ehe  replied  in  the 
effiraatiwej  that  the  witness  then  advised  her  th?t  it  would  be 
MIIIIM/  to  se<?  her  sake  her  mark  on  a  written  authorisation  for 
th-vt  purpose,  which  he  had  drawn  up,  s,nd  th?;t  Laura  no?.snski  then 
signed  the  paper  presented  to  her  by  the  witness  with  her  aark.  The 
witness  stated  it  to  be  his  opinion,  based  upon  the  co  vers*stion  thus 
related,  Htm*  texta.tr.ix  was  at  that  time  of  sound  mind  sad  th-it  she 
knew  what  she  was  doing. 

Mrs,  St.  S.  ahewfelt,  another  witness  called  on  behalf 
of  proponents,  testified  that  she  had  known  the  testatrix  £vr   ibout 
five  yesrs  prior  to  her  death,  and  th  t  they  visited  each  other 
from  time  to  time;  that  prior  to  Laura  <oxanski»9  last  illness,  which 
was  the  first  of  January,  1939,  she  was  always  a  neat,  industrious 
person,  attended  church,  travelled  around  on  the  street  oar,  helped 
to  do  her  own  cooking,  and  tended  to  her  own  shopping;  that  witness 
visited  her  during  the  last  week  of  her  life,  and  froas  the  conver- 
sation had  with  her  &t  the  ti»e,  was  of  the  opinion  th->.t  testatrix 
was  then  of  sound  raiad  «i»d  aemory. 

The  ©oatesi&nta  called  Margaret  Baamerbocher,  who 
testifeid  th«st  she  had  known  testatrix  for  more  than  ten  year©  prior 
to  her  death,  saw  her  frequently  in  church,  snd  visited  her  on 
January  15,  1938,  during  her  last  illness,  where  she  was  confined,  in 
bed  at  her  son's  homej  thr-.t  soae  conversation  ensued  between  them, 
but  witness  could  not  understand  what  ars.  ^osaaski  was  spying;  that 
prior  to  her  last  illness,  testatrix  had  always  been  "nice  and  healthy 
but  on  January  15th  she  was  "shaky",  and  when  she  asked  for  a  glass 
of  w»t«r  and  the  same  was  brought  to  her,  her  brand  was  so  unsteady 
that  the  glass  fell  to  the  floor. 
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Mrs.  Frederick  Hsuek,  next  called  as  a  witness  on  be- 
half of  the  contestants,  testified  th  t  Alfred  ftosanski  la  her  uncle 
and  lire,  tedlln  and  Mrs.  Out sky  are  her  aether  and  aunt  respectively} 
that  she  saw  Lawra  ttosmnskl,  her  grandmother,  three  times  within  ■ 
period  of  one  year  prior  to  her  death,  once  in  Milwaukee  and  twice 
in  Shieego;  that  before  her  last  illness  testatrix  ted  always  been 
an  alert  able-bodied  woman  in  spite  of  her  sge,  which  was  approxi- 
mately 80  years,  sad  that  she  went  ©bout  shopping  with  the  witness 
and  displayed  &  keen  ssentslity;  that  about  a  week  prior  t  ! 
grandmother's  de%ta,  grs.  ;«diin  hsd  called  the  witness  spying  she 
better  come  to  Chicago  to  see  her  grandmother  «*  it  would  r-robably 
be  the  last  time  she  would  see  her  alive;  that  the  wit»es«  drove 
down  the  next  morning  &M   ^ent  into  the  bedroom  where  Urns*   Sewwaafci 


lying  in  bed,  *en$  up  to  her  and  took  her  hand;  that  she  seemed 

the 
to  be  in  a  scianotie  condition,  and  when/witness  bent  over  to  kiss 

her  she  observed  that  her  lips  were  very  blue;  th*t  the  witness 
spoke  to  Laura  ftosanskl,  spying,  "Hello,  iamSMftut**  to  which  there 
was  no  response;  that  she  spoke  to  her  again  and  thereupon  L*ura 
Sawtenskl  moved  her  lips  but  made  a©  sound  m&   ah*  beard  her  say  no- 
thing *t  %l'l   during  this  visit,  the  witness  related  a  conversation 
had  with  her  grandmother  in  August,  1328,  wherein  the  deceased  spake 
of  Mrs.  "-ledlin  and  her  other  children,  m&   stated  that  she  felt  the 
same  toward  all,  and  that  what  she  had  warn   to  be  divided  equally. 
On  cross  examination,  witness  gave  it  ss  her  opinion  that  .Laura 
Bozanskl  m  in  a  semi-comatose  condition  when  she  last  saw  fee*, 
and  of  unsound  sind  and  memory,  her  opinion  being  based  upon  the 
appearance  of  the  decreed  at  the  time. 

As  against  the  testimony  of  the  several  disinterested 
witnesses  produced  by  the  proponents  ®f  the  will,  including  those 
subscribed  am  witnesses  thereto,  there  appears  only  the  testimony 
of  Mrs.  Eaataerbocber,  fro®  which  no  Inference  of  testamentary  in- 
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capacity  could  be  drawn,  and  th'st  of  Mrs.  a&uck,  «  daughter  of  Mrs, 
Redlin,  on©  of  the  contestants,  who  &&»•£  her  opinion  upon  the 
pbysionl  appearance  of  testatrix  rather  than  upon  the  conversations 
had.  with  her.     Furthermore,  the  record  discloses  that  Mrs.  H&swer- 
booher  saw  the  deceased  two  days  before  the  will  was  executed,  and 
Mrs.  fcauck  visited  her  four  days  prior  to  January  1?,  U»§.     Wpt» 
this  state  of  evidence  we  are  of  the  opinion  th*t  the  chancellor 
who  heard  the  evidence  did  not  err  in  directing-  a  verdict  sustaining 
the  will* 

It  is  the  settled  rule  in  this  st»te  that  the  question 
to  be  determined  on  a  action  to  direct  0.  verdict  for  the  proponent  in 
a  will  contest  is  whether  there  is  evidence  in  the  record  which, 
with  all   re&sonnble  inference©  taken  in  the  aspect  ssost  f-*vor«Ble 
to  the  contestant,  a»y  be  ssnid  to  be  sufficient  in  law  to  support 
the  warn*  of  action,  and  if  not,  it  is  the  duty  of  the  court  to 
withdraw  the  Issues  fro®  the  jury,   as  courts  .way  60%  speculate  as 
to  wh*.t  might  have  been  the  f*cts  in  a  esse,  but  the  burden  rests 
upon  the  contestant  to  produce  evidence  in  support  of  their  charges 
of  «ental  incapacity  %n&  undue  influence.     _qreenlees  v.    ftHflfc  341 
111.  M2»     It  Ifcfct  likewise  been  held  that  superficial  opinions 
based  on  casus!  Impressions  »a  the  result  of  ixicidental  conversations 
or  observations  SUN  of  no  valms  against  the  positive  testimony  of 
disinterested  witnesses,  tending-  to  show  tha.t  testatrix  h%<l  n  sound 
and  disposing  aind  imd  memory.     J*«ura.  Kos&naki,  according  t©  all  of 
the  witnesses,  had  always  heen  an  alert,  industrious  .^.bis-bodied 
•person,  nnd  resaeined  so  in  spite  of  her  old  age,  until  very  shortly 
prior  to  her  death.     It  w«ss  her  expressed  desire  th"t  Alfred  sumon 
his  attorney,  Mr.   Fleck,  to  attend  to  the  legal  details  connected 
with  the   preparation  and  execution  of  the  will.      Alfred  Ross&nski 
was  not  in  the  roo*  when  the  will  was  executed,  8Jg£  w®  find  no 
evidence  in  the  record  tb^t  would  Justify  the  charge  of  undue  influx 
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enc©.  The  overwhelming  '-eight  of  evidence  is  in  faro*  of  proponents 
on  the  question  of  testamentary  c&paoity*  and  under  the  eircusastimees* 
if  the  chancellor  felt  tb^t  the  evidence  adduoed  oy  contestants* 
with  all  its  reasonable  inferences,  t&fcen  in  the  aspect  ww%   favw 
to  the  contestants,  mm   insufficient  in  %m   to  support  their  cms* 
of  action,  it  M&A   the  court1-*  ;1uty  to  withdraw  the  issues  fro®  the 
jury. 

For  the  reasons  stated,  the  Judgment  of  the  aireuit 
Court  riii  be  affirmed. 
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.    MS.       ,    PIC  I    SO  delivered  the  opinion  of  the  court, 
ay  fchia  L  the  defendant  seeks  to  reverse  s  judg- 
ment rendered  in  f^vor  oi  p2Ainti.fi      Rd      ;  timet  defendant  for    .3,701*33' 
In  a  first  ci~ss  cor»tr?%ct  action  filed  in  the  itanioi  psO.  Court  of 


The  statement  of  cl-aim  siiegee  th--t   plaintiff's  Slain 

is  upon  a  written  contract  between  the  parties  fefcOO  January  13,   1335, 

e.  copy  of  wfcich  is  attached  thereto,  and  which  reads  so   follows: 

•i  hereby  propose  to  sell  you  Tea  Shares  of  the 
Independence  state  rfnnk  '-Hook  for  the  sua  of  ($£,000.00), 

Two  Thousand  Hollars,   and  in  consideration  of  you  teeee-ming 
a  director  of  this  fevnk,   I  hereby  agree  to  gemso&to*  you  the 
above  amount  should  you  M  any  tisae  hereafter  desire  to 
resell  the  above  stock  to  me  plus  9$  interest  pel1  anggtass* 
payable  semi-annually. 

it  is  understood  that  you  Kill  leave  the  above  Ten 
Snares  of  stock  in  custody  of  tne  8s.di.iOr  of  this   d&nk,  and 
in  esse  of  ro*e&l«  you  till  re-endorse  the  stock  certificate 
to  me,u 

Plaintiff  further  alleges  that   in  accordance  eitfe   the 
terms  of  soldi  contract,   torn  bought   the  said  ten  shares  of  the 
Independence  State   uank  stock,   and  paid  therefor  the  sum  of   |S,000.00j 
that  in  MMartMtl  -rith  the  terms  of  maid  contract,   plaintiff  became 
1  direction?  of  said  bank,  find  so  remained  for  i  considerable   period. 
of  time;    th  t  in  accordance  with  the  terms  of  said  agreement,  plain- 
tiff deposited  the  said  ten  shares  of  stock   srith  the  cashier  of 
said  bank*   tb*t  on  March  83t,   la?0,    plaintiff  notified  defendant  th,nt 
he  desired  to  resell   said  stock  to  defendant   in  accordance  with  the 
terms  of  said  contract,  .and  tendered  back  th©  hkM  shares  of  stock, 
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demanding  payment  in  the  amount  of  -i;3,©S0.00,  representing  the 
principal  sum  of  ?3,  00.00  plug  interest  thereon  Mi  the  rate  of  9$ 
per  annum  from  January  13,  1935,  to  March  23,  1930;  th«t  the  defendant 
disregarded  a^id  notice,  tender  a&d  demand,  and  refused  to  my   the 
aforementioned  sua,  notwiths tanking  his  obligations  and  premises  so 
to  do  under  cald  &gre«*«»t. 

To  this  at^tesent  of  claim  defendant  filed  ta   affidavit 
of  merits,  whioh  the  court  later  permitted  him  to  withdraw,  and  two 
other  affidavits  that  were  subsequently  stricken.  Pisnily,  defendant 
filed  a  second  amended  affim&fll*  which  averred  substantially  that 
(1)  the  purported  contract  between  the  -parties  is  a  mere  instrument 
for  evfidinti  motion  A   of  the  banking  Act  a^roved  June  $3«  I?.  , 
therefore,  contrary  to  the   public  policy  of  the  at  te  of  Illinois, 
and  void;  that  {&)    55 id  contract  is  uncertain,  ?.j&&if;~uou3  nnd 
indefinite  as  to  tisae  of  performance,  price  &%   which  -stock  is  to  be 
repurchased  and  time  of  payment  of  purchase  urice;  th  t  (3)  defei 
offered  to  purchase  said  stock  fraa  plaintiff  at  the  -sarket  srioe 
when  it  was  being  traded  in  on  the  market  ©t  between  |870*Q@  and 
1380,00  -per   share,  but  plaintiff  refused  to  sell  the  aatlftj  that  the 
.purported  contract  sued  upon  was  in  the  nsture  of  a  guarantee  against 
loss,  and  that  by  falling  and  refusing  to  sell  said  stock  at  the 
price  aforesaid,  plaintiff  waived  aia  rights  under  said  contract,  and 
the  terms       Htions  of  the  purported  agreement  tare  fulfilled; 
that  (4)  defendant  denied  th*t  the  writing  sued  upon  was  binding. 
upon  hist,  hot  recognising  plaintiffs  claim  and  in  order  to  terminate 
mj   liability  or  Plain  which  sight  be  made  against  ai»  fay  plaintiff 
at  the  time  when  the  market  price  of  said  stock  was  at  and  above 
£370.00  per  sh-rre,  offered  to  purchase  said  stock  from  plaintiff  St 
the  then  mfsrket  price  thereof,  and  advised  plaintiff  if  he  did  not 
elect  to  sell  said  stock  he  would  continae  to  hold  the  s  me  at  his 
own  risk,  notwithstanding  which,  plaintiff  still  refused  to  sell  said 
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stock  but  undertook  and,  agreed  to  hold  the  estate  without  reference  to 
said  guarantee  and  %%   his  own  risk;  tht  (5)  defendant  admits  the 
purchase  of  said  stock  by  plaintiff  for  the  sua  of  ^,000.00,  but 
denies  %h   t  plaintiff  accepted  the  offer  of  the  defendant  M  set 
forth  in  the  ?;ritten  agreement  herein,  and   la&t  defendant's  offer 
to  repurchase  therefore  ©lapsed;  (6)  that  plaintiff  deposited  said 
stock  with  the  cashier  of  s<nld  baak  in  accordance  with  the  statutes 
of  the  St  te  of  Illinois  mi  qualified  as  a  director  of  said  bank, 
and  is  still  acting  la  tbat  opacity;  fcttat  &a  such  director  ,-u-in- 
tiff  accepted  fees  for  attendance  at  directors*  -rteetings,  and  as  ■ 
stockholder  precepted  regular  and  special  dividends  on  §&14  stock, 
end  tfeat  so  long  as  plaintiff  remains  i  director  in  said  bank,  he 
has  no  control  or  possession  of  such  stock  nrtd  e&n&et  tender  the 
saae  to  the  defend  nt  or  dispose  thereof. 

The  second  amended  affidavit  of  merits  beln£  strioken 
by  the  court,  defendant  elected  to  »t«nd  thereby.  The  court  there- 
upon entered  default  against  the  defendant  for  w*nt  of  an  affidavit 
of  acrlts,  and  rand«#ed  judgment  for  the  plaintiff  uoon  his  affidavit 
of  claim  in  Ww  aforementioned  sua., 

notwithstanding  the  several  defenses  interoosed  by 
defendant's  second  amended,  affidavit  of  aierlta,  two  principal  grounds 
are  urged  for  reversal  of  the  fa&gigea*.  it  is  first  contended  that 
the  provisions  of  paragraph  4,  of  the  Banking  ot  {^bill's  Illinois 
Revised  .;'t  states  of  1929,  Obapter  16a)  indicates  tint  it  is  the 
public  policy  of  the  state  that  a  director  of  a  bank  shall  have  § 
pecuniary  interest  in  the  took  required  by  the  set  to  be  owned  by 
him,  and  tht  such  interest  shall  be  a  real  interest  and  not  a  aere 
record  title  or  a  title  held  tinder  a  contrast  guaranteeing  hla 
sgainst  losses  by  reason  of  the  ownership  of  the  stock.   In  this 
connection,  counsel  argue  th  t  the  Tit ten  proposal  eas  a  aere 
device  designed  for  th©  purpose  of  evading  the  intent  of  the 
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legislature  «not  the  express  l&ngufige  of  the  statute  which  provides 
that  a  director  auist  "hold  in  hi3  own  right*  <md  be  *  owner  in  good 
faith"  of  the  atocii  MfMlV«4  by  him. 

'e  see  no  saerit  in  this  contention,  however.  The 
obvious  nnd  unmistakable  object  BJtd        of  motion  4  is  to 
provide  tm&t  b  director  9m  the  r*cuired  number  of  shares  in  his  own 
name,  and  th  t  the  stock  should  not  be  pledged,  mortgaged,  hy 
eated  or  otherwise  given  sji  security  for  -my  loin  or  debt,  which  in 
the  event  of     -  .ut   in  the  payment  of  the  debt,  might  result  in 
divesting  the  direction  of  his  ownership  oi  ■  -     ,,   be  written 
proposal  in  the  inst-nt  case  which  became  a  contract  wh«&  acted  upon 
by  plaintiff,  ond  resulted  in  the  s-.ie  of  She  steak  to  his,  contained 
an  option  to  resell  the  ttaae  to  defendant,  sad  did  not  in  -my  B&jt&er 
make  the  B&miBtlfi  -:>ny   the  less;  the  o-ner  in  good  fait! 
right  of  this  stock.  In  fict,  plaiatiff  had  to  oe  the  owner  of  the 
stock  in  order  to  be  in  b  position  to  resell  th©  *s.me  to  defer.   !;• 
He  had  admittedly  .aid   ,   •  "O  therefor,  and  had  satisfied  the 
requirements  of  the  st-tute  by  depositing  the  stock  with  the  Crahier 
of  the  bank  unendorsed  ?*nd  unencumbered,  and  the  mere  f  at  thxt  the 
written  proposal  contained  a  guarantee  to  plaintiff  of  the  amount  of 
the  purchase  crlce  >sith  interest  thereon  at  ?ny  tisue  th*t  he  should 
desire  to  resell  the  ssune  to  defendant,  does  not  lend  force  to  the 
contention  th-  t  the  option  fenture  of  the  proposal  constituted  a 
device  intended  to  defeat  the  turpose  of  the  statute  so  is  to  render 
the  agreement  invalid  M  -contravening  the  public  policy  of  the  st  fce, 

jefend^nt,  by  his  brief,  states  tfeftt  there  seems  to  be 
no  direct  authority  for  his  contention,  but  sites  |  number  of  decisions; 
which  upon  ex--?  mi  nation,      r  to  be  inapplicable  to  the  facts  of 
this  esse,   ffl*e«ioal  .a?tlon»l  Sank  v.  Goiwell .  70   R«  I,  644,  merely 
holds  thfit  a  director  is  not  liable  e.s  *  stockholder  because  he  h~d 
previously  MsigNttf  his  stock,  although  the  stock  w«s  not  assigned 
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on  the  books  of  the  corporation.  Tough  Oak.es  Gold  alnes  Limited,  v. 
Foster.  33  ntario,  L.  EU  144,  vaa  ttA  action  by  •  corporation  and 
several  individuals  to  restrain  the  defendants  from  acting  as 
directors.  the  r  1  question  presented  was  whether  r  certain  meeting 
to  stockholders  m%   wai«&  plaintiffs  were  elected  nireotors,  na  valid. 
The  by-l*i*s  of  the  corporation  provided  tb*t  esoh  director  should  be 
the  holder  absolutely  in  bis  awn  ri;.ht  of  at  least  one  share  of 
capital  stock  of  the  company,  9M&   tact  to  constitute  ft  cuorua,  there 
oust  be  present  shareholders  representing  at  least  one  third  of  the 
shares  of  the  co»:nny.  The  decision  is  merely  authority  for  the 
proposition  th^t  the  books  of  the  corporation  ore  conclusive  as  to 
who  are  the  stockholders.  Another  ease  cited  by  defendant,  ■folnbridas 
▼•  Smith.  41  ::©.  Q.   46$,  involved  a  question  of  ra«t,  tried  by  the 
court,  as  to  whether  the  atook  in  question  w^s  in  feet  transferred 
to  the  director  or  not,  and  raised  the  question  whether  a  director 
had  ft  right  to  act. 

the  written  proposal  in  the  instant  case  was  drswn  by 
the  defendant.  It  seems  to  be  perfectly  g&ail  in  its  tsrms,  requiring 
no  construction,  and  if  there  could  be  any  doubt  as  to  its  legality, 
we  should  be  obliged  to  ?.dopt  th*t  interpretation  which  renders  the 
contract  operative  and  legal  rather  than  inoperative  ?<nd  illeg&l, 
Minne«otf»  Lumber  vo.  v.  ,?p*l  ^q.  ISO  ill.  8§,  rennavlvanis.  Retreading 
fire  Co.  v.  Goldberg;..  334  ill.    .  Hi. 

it  is  next  urged  that  the  contrast  is  indefinite  -incl 
uncertain  in  th  t  it  fails  to  specify  the  time  of  re^ie,  the  Banner 
of  computing  the  purchase  price  and  the  amount  of  interest  to  be 
paid  by  defendant  in  the  event  of  resale.  In  this  connection,  plain- 
tiff calls  attention  to  the  fact  th<?t  the  defendant  msde  a  motion 
in  the  court  below  to  strike  plaintiff •s  statement  of  claim,  which  was 
argued  ■  nd  considered  by  the  court  and  overruled;  that  defendant  did 
not  elect  to  abide  by  his  motion  but  elected  to  plead  to  the  merits, 
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and  that  the  question  of  the  sufficiency  of  olaintiff^s  statement  of 
claim,  including  the  proposition  now  urged,  isii  thus  solved  by 
defendant.  This  is  undoubtedly  the  rule  aa  established  by  numerous 
decisions  in  thia  Btate.   .frrnaa,  v.  ^poaa&ji,  10?  111.  317,  p.  *  a. 
fo  Co.  v.  aall.  809,  HI.  3*.  ifioreower,  we  fall  to  find  the 
proposal  subject  to  the  objections  urged.  The  proposal  is  s  very 
siaple  document  by  which  defendant  guaranteed  plaintiff   V 
for  his  stock  *&t  any  $£stt  hereafter"  tfcut  plaintiff  should  desire  to 
resell  same  "plus  S$  interest  per  annua,  payable  seal-annually".  #e 
are  unable  to  find  any  ??abiguity  in  this  language.  Defendant  argues 
thst  the  interest  charges  are  indefinite,  in  that  the  proposal  does 
not  state  whether  simple  or  compound  interest  is  to  be  charged.  This 
appears  to  us  aa  raising  a  question  of  construction  not  -snmnted  by 
the  language  employed.  Furthermore,  plaintiff  claims  only  the  simple 
interest  m&   tba  court  allowed  nothing  else.  *e  believe  that  all 
of  the  elements  of  the  contract  <*.re  perfectly  definite  and  certain, 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  should  be  and  the  same  is  accordingly  affirmed. 

afFUUBS. 

HS8KL,  F.J.  II    I  S0»#  $, 
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(Plaintiff)   Appellee, 

v. 

^ITY  Oi     •   ,  a  municipal 
Corporation,  and  YELLOW  CAB     .ST, 
a  Corporation,  and  TtttOW  COiWPJS 
MAS;         JCHK»AjrTj  a  Corporation,   j 

(Defendants)  Appellants.  S  6  3  I  sAe  6  5  ^ 

Opinion  filed  Dec.  3,  1931 


ri{»  nillS  delivered  the  opinion  of  the  oourt. 

This  is  an  notion  on  the  ease  brought  by  Pearl 
SiiBon,  as  pi-'intiff,  ag«inst  the  City  of  Jhioago,  Yellow  Cab  Ooar'ny 
and  Yellow  Coach  Manufacturing  Company,  at  defendants,  for  injuries 
alleged  to  have  bean  suntrdned  by  her  while  riding  in  a  Yellow  Gab 
in  the  -ity  of  Chicago  on  *arch  16#  1929.  The  east  w*s  tried  before 
the  oourt  r<nd  a  jury  resulting  in  a  verdict  and  judgment  for  '3,000. 
At  the  close  of  plaintiff's  evidence  the  action  w?a  disaissed  as 
to  the  Yellow  Gab  Company  and  the  Yellow  loach  Manufacturing  Corn-any. 

the  essential  facts  disclose  that  plaintiff  was 
riding  with  her  husband  in  a  Yellow  jab  on  the  night  of  the  aocidentj 
tint  while  going  uround  the  northeast  corner  of  the  intersection  of 
Hoosevelt  8©ad  and  Hosaan  Avenue,  the  wheels  of  the  cab  struck  • 
hole  in  the  pavement,  which  according  to  the  evidence  hnd  been  in 
existence  several  months  prior  thereto,  throwing  plaintiff  fr©» 
the  seat  to  the  floor  of  the  cab  and  causing  the  injuries  complained 

of. 

As  grounds  for  reversal,  it  ia  first  urged  on  behalf 
of  the  City  of  Chicago,  appellant,  tbt  the  statutory  notice  served 
upon  the  city  was  insufficient  in  th  t  it  failed  to  describe  the 
exact  ioc  tijn  of  the  hole  in  the  pavement,  and  therefore  did  not 
apprise  the  city  of  the  oauae  and  the  place  of  the  accident.  The 
abstract  of  tne  bill  of  exceptions  does  not  oont^in  a  copy  of  the 
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evidence  fully  sustains  the  verdict. 

*s  to  the  extent  of  the  injuries,  it  &pp»ars  th»t 
after  the  accident  plaintiff  was  tsken  to  her  home  by  the  driver 
of  the  oabj  that  a  doctor  was  called  at  3:30  a.  «•  on  the  aiorning  of 
the  accident,  who  made  an  examination  of  plaintiff;  th'-t  he  found 
bruises  on  her  back,  evidence  of  exudation  of  blood  under  the  skin 
in  the  region  of  the  back  and  considerable  tenderness  in  the  becks 
that  a  subsequent  examination  of  plaintiff's -urine  disclosed  blood 
contents  which  continued  for  about  a  month,  and  later  recurred. 
Plaintiff  was  confined  to  her  bed  for  more  than  six  weeks,  during 
which  period  the  doctor  in  attendance  made  sore  than  twenty  calls, 
and  received  heat  treatments  and  warm  applications  at  the  doctor's 
direction,  thereafter  plaintiff  received  numerous  additional  treat- 
ments, the  doctor  in  attendance  testified  tfe?t  the  location  of 
the  tenderness  in  plaintiff's  back,  as  well  as  the  presence  of  blood 
in  her  urine,  indicated  bleeding  of  the  kidneys,  called  hematuria, 
which  sight  be  caused  by  external  violence.   Another  physician  who 
took  X-rays  of  the  injured  parts  of  plaintiff's  body  testified  that 
the  pictures  indicated  some  thickening  around  the  inter-vertebral 
spaa*  between  the  third  and  fourth  lumbar  vertebrae,  and  between 
the  fourth  and  fifth  lumbar  vertebrae,  as  well  as  the  displacement 
of  the  coccyx.  All  of  these  facts  were  presented  for  the  jury's 
consideration,  and  in  the  absence  of  any  count ervailiag  proof  on  the 

part  of  the  oity,  we  are  not  disposed  to  disturb  the  verdict  a®  being 
excessive. 

so  objections  are.  made  as  to  the  giving  or  refusal  of 
any  instructions,  and  there  being  no  other  error  complained  of,  we 
are  of  the  opinion  that  the  judgment  of  the  Circuit  Court  should  be 
and  it  is  accordingly  affirmed. 

affj  mm. 

hsbil,  p.j.  Ajio  silsos,  j.  mum  • 
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Opinion  filed  Dec,  3,  1931 


■  ieiivered  the  opinion  of  the  court. 

On  June  18,  1931,  oonpislnant  filed  his  bill  of 
complaint,  seeking  to  foreclose  the  lien  of  the  trust  deed  described 
therein,  and  for  the  7ip-;-oint'.sent  of  ft  receiver  indent  e  lite.  The 
bill  alleges   default  in  the  payment  of  interest  amounting  to 
1760.00  ?.nd  of  the  entire  prineip&l  sua  aggregating  ;<36,000;  thrstt 
the  real  eat  te  in  cueation  is  improved  with  an  apartment  building 
contain!  ■  va;  th  t  laid  roper ty  is  ft«&Rt  -vtv, 

security  for  the  aortgaga;  that  waste  is  being  oo&sdtted  and  thst 
in  the  event  of  a  foreclosure  s-ie  there  will  be  a  deficiency. 

Lie  tion  of  the  eo»oi?O.D.ant,  the  chancellor 
on  June  33,  1931,  he  fore  answer  filed,  appointed  -etna  State 
as  receiver,  over  the  objection  of  &»fej     .   km   order  required 
that  eoar.lains.nt  file  his  bond  within  ten  days.  On  June  SOth 
defendants  moved  to  vacate  said  order,  and  the  court  continued  the 
motion  to  July  31,  1931. 

Thereafter,  on  July   ,  ■       dainant  fill  • 
yiaend^ent  to  the  bill  of  ooaplnlnt,  allying  further  that  the 
property  was  sold  for  1937  general  taxes  amounting  to   .  «.  i ,   *ad 
that  the  taxes  for  the  fmam   UNM  and  1939  refined  aapaid.  0os~ 
plainsnt  filed  no  bond  fti  required  by  the-,  order  of  June  39th,  but, 
appeared  before  another  chancellor  on  July  m,  1931,  nnd  renewed 
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the  action  for  the  appointment  of  ■  receiver  under  the  tended  bill 
of  eoaplsint.  This  motion  was  continued  to  July  37,  1931,  when  the 
chancellor  vacated  and  set  *side  the  order  theretofore  entered  for 
the  appointment  of  .'etna  State  Bank  aa  receiver  and  appointed 
Union  iJanfe  of  >;hicr  go  as  receiver  nunc  aro  tunc  *a  of  June  39,  1331, 
and  further  ordered  that  3  id  receiver  be  entitled  to  all  rents 
accruing  from  and  after  June  2d,  1931,  mA   tfctat  SOttplminaat  file 
his  bond,  -*it.out  specifying  a  time  limit  therefore, 
is  prosecuted  to  set  aaidi  the  interlocutory  order  entered  on  July 
37,  1931,  for  the  tp  .-.ointuent  of  anion  ink  of  2hl«ago  as  receiver. 

.rincipal  question  presented  for  review  is  whether 
the  ftllogationa  of  II     toamd  bill  of  a— plaint  are  sufficient 
to  support  the  order  appointing  a  receiver,  it  is  true,  as  pointed 
out  by  defendants1  brief,  and  as  held  by  us  in  the  recent  ease  of 
E'rr-nfc  v.  pic-gel,  Pinion  Mo.  35361,  th*t  aere  default  in  the  payment 
of  the  mortgage  indebtedness  will  not  justify  the  app< dntment  of 
a  reoeiver,  even  though  the  trust  deed  pledges  the  rents,  issues 
and  profits  as  security  for  the  indebtedness,  where  no  showir. 
made  with  reference  to  the  security  for  the  mortgage  debt  or  any 
other  necessity  for  the     Imtment.  the  gist  of  the  opinion  in 
the  frank  oiae  is  thnt  the  oourt  is  not  bound  to  enforce  a  provision 
in  the  trust  deed  providing  for  the  appointment  of  a  receive?  vTnere 
it  is  not  necessary  to  enforce  the  lien  on  the  rents       Pits  for 
the  n-vyaent  of  the  indebtedness.  So*  ever,  such  an  agreement  as 
stated  in  the  irsnit  ense,  and  in  most  of  the  decisions  therein 
cited,  is  entitled  to  weight  in  determining  whether  the  power  of  the 
court  to  asake  the  appointment  should  be  exercised  or  not.  In  the 
instant  case  the  amended  bill  of  complaint  alleges  not  only  sub- 
stantial defaults  in  the  payment  of  interest  ami  principal,  but 
elso  shows  affirmatively  th  t  defendants  ermitted  the  property  to 
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be  sold  for  taxes  In  1937,  %nd  failed  to  psf  the  taxes  for  1338  and 
1&39.  These  facts  indicate  that  unless  redemption  is  aade  from 
said  tex  snle,  |  deed  wilx  issue.  In  addition  to  the  salt  for  taxes 
in  1337,  defendant  tailed  to  p&y  taaBM  -'or  the  two  subsequent  year*, 
showing  not  only  s  continuous  default  under  the  trust  deed  for  i 
period  of  three  years,  but  such  n-gleet  of  the  property  *a  tends  to 
impair  the  security  of  complainants  xien.  '-Jnder  the  decisions 
dealing  with  the  questions  of  the  appointment  of  receivers  the  eourts 
here  uniformly  held  that  the  mppolatoMftt  should  be  femmftm  upon  ■  con- 
sideration of  all  of  the  equities  of  the  oat*,   ^hip-go,  Title  l<   Trust 
£&•»  ▼•  MiMfeU  ;37  KU.  App.  493j  iJftihjagll  V.  JAfl4m9»»  '21  111. 
Asp,  362.  In  the  light  of  the  circumstances  shown  by  complainant's 
emended  hill,  we  do  not  regard  the  appoint/sent  herein  as  itaprovi- 
dently  ■   « 

it  is  next  urged  tb?t  the  order  is  erroneous  in  not 
fixing  the  time  within  which  the  complainant  should  file  the  bond 
required  by  said  order,  fhe  record  discloses  that  defendant  ftppemlma' 
from  the  order  appointing  ft  receiver  on  the  same  day  th-*t  the  order 
was  entered.  Althin  two  or  three  days  thereafter  complainant  filed 
his  bond.   This,  it  seems  to  us,  eliminates  the  objection  urged 
by  defendants,  And  distinguishes,  the  instant  mm   from  aifclgeas 
Trust  v.  ,.;!.Tir..  250  111.  &pp.  605,  relied  upon  by  defendant*.  In 
the  latter  os.«e  no  bond  was  filed,  «nd  we  held  tkmt  the  time  within 
which  complainant  should  be  required  to  file  his  bond  must  be  fixed 
by  the  order.  The  obvious  purpose  of  feb&t  requirement  is  thst  it 
•hould  not  be  left  for  complainant* s  de termination  when  the  receiver- 
ship is  to  become  effective,  nd  thus  deprive  defendant  of  his  right 
to  %n  interlocutory  ftppeal#  which  must  be  taken  within  the  limited 
time  fixed  by  the  statute. 

It  is  next  urged  fc&af  the  order  is  erroneous  in  that 
it  ess  entered  nunc  £ja  tunc  ft*  of  June  «t,  1.531,   ln  **&***  of 
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this  contention  it  is  urged  that  the  owner  of  the  fquity  or  redemption 
is  entitled  to  the  rents  until  a  receiver  is  legally  appointed  sad 
bs*  qualified  to  wet,  W9   find  in  this  record,  hoover,  Ml  order 
entered  on  motion  of  the  defendants  which  provides  for  a  continuance 
of  the  action  to  vacate  and  set  ".side  the  order  entered  June  :9, 
1931,  stipulating  t'r;  t  during  the  s«ri«4  from  the  last  mentioned 
date  until  the  disposition  of  the  taction,  nil   rents  froai  the  premise* 
in  uestion  ah^ll  be  deposited  with  the  Aetna  ft&vta  .B».nk#  theretofore 
appointed  receiver,  and  subject  to  the  further  order  of  the  court. 
This  indicated  *  willingness  on  the  part  of  defendants  to  have  the 
right  of  defendants  to  the  rents,  issues  and  profits  held  in  *.beysnes 
until  they  .might  establish  the  defense  to  the  bill  of  complaint 
intended  to  be  filed  by  them,  showing  theas  to  be  rightfully  entitled 
to  the  rents,   i'reeura^bly,  the  court  continued  the  saotion  only  upon 
the  condition  stated  in  the  order.  The  failure  of  defendants  to 
file  an  answer  denying  any  of  the  nil;  gstions  of  the  bill  as  amended, 
and.  their  failure  to  make  any  effort  to  be  heard  upon  the  question 
of  rente,  justifies       jisption  that  under  the  order  entered  on 
defendants*  motion  it  ?ms  intended  that  the  receivership,  if 
established,  should  bec-^e  effective  a*  of  the  date  «hen  the  motion 
W558  first  ■&&•  tiy   complainent.   This  sseais  to  hnve  been  the  taoit 
agreement  of  ths  parties  with  the  court,  and  defendants  should  not 
now  bs  heard  to  complain  thereof. 

The  failure  of  complainant  to  make  certain  tenants  in 
possession  of  the  property  parties  defendant,  is  urged  as  «*n  additional 
ground  for  reversal.  This  Question  is  raised  for  the  first  tins  on 
appeal,   as  a  general  rule,  a  tenant  in  possession  ifl  a  necessary 
putty  to  a  bill   praying  the  foreclosure  of  a  trust  deed,  sad  should 
be  brought  into  the  proceeding  in  order  to  make  the  decree  effective 
against  all  parties  in  interest.  The  Question  of  necessary  parties 
should,  however,  be  raised  by  proper  /leadings  filed  in  the  trial  court, 
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snd  not  raised  for  the  first  time  on  vppe.nl  to  this  court.  Btfrnntaat 
rill  *nve  ample  time  and  opportunity  to  raise  this  question  before 
hearing  of  the  Saw**  by  the  chancellor •  There  is  no  merit  in  the 
contention  Made  as  affile  ;bie  to  this  interlocutor     il. 

Lastly,  it  is  urged  th-t  the  order  appointing  the 
receiver  is  too  broad  ia  its  terms.  Counsel  argues  ta&t  under  the 
language  employed  the  receiver  eouid  make  leases  extending  beyond 
the  period  of  redemption,   i'be  order  authorizes  the  receiver  st© 
lease  ths  §sjm  (the  premises)  and.  to  collect  t»e  rents,  Issues  m& 
profits  thereof."   .-«  find  nothing  in  the  laa-gtt»,ge  thus  employed  to 
justify  tafawAsdata1  contention.  It  Is  the  duty  of  the  receiver  to 
obtain  the  court* s  sanction  in  ?sll  setters  of  importance  pert&i&iag 
to  the  Administration  of  the  estate,  and  we  will  not  kssbbs  in 
adveaoe  th-;t  t:;e  receiver  in  the  instnnt  esse  will  depart  from  the 
prescribed  practice  in  this  respect. 

iSe  are  of  the  opinion  ths  t  the  order  appelating  m 
receiver  *aa  properly  ar'de,  •»£  the  sft»a  rill  therefore  be  affirmed. 


AJT1 

,  P. J.   ■     .   I,  J.  .     . 
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Opinion  filed  DecB  3,  1931 


R.  19  delivered  the  opinion  of  the  court, 

ay  this  interlocutory  appeal  usmid  :iven,  owner  of 
the  equity  of  redemption  and  of  the  legsl  title  to  the  premises  in- 
volved, presents  for  review  *b  order  appointing  the  Chicago  Title 
&  Trust  Co'-spnay  receiver  of  premises  described  in  the  hill  of  com- 
plaint filed  herein,  seeking  the  foreclosure  of  ■  first  mortgage 
trust  deed. 

The  bill  of  complaint,  filed  on  August  !S§,  1331,  »nd 
verified  by  one  of  the  solicitors  for  complainant,  alleges  in  sub- 
stance that  on  January  15,  1335,  Oarl  Tfaorgensen  mad  Hans  ^.ricksen 
executed  and  delivered  340  Ponds  bearing  even  £&%■  therewith,  aggre- 
gating    ,.   .10   secured  by  truat  deed  conveying  certain  premises 
in  Chicago,  Illinois,  together  with  the  Improvements  thereon  as 
security  for  their  indebtedness.   The  trust  deed  piedges  the  rents, 
issues  end  profits  from  the  premises  im  security  for  the  indebtedness, 
end  provides  thtt  xipon  the  filing  of  sny  bill  for  the  -urpose  of 
foreclosing  t&id  trust  deed,  complainant  shs.ll  be  entitled  s«  of 
right  to  the  appointment  o'  t  receiver  of  the  mortgaged  property. 
It  further  appears  from  the  Pill  of  complaint  th^t 
substantially  |SS»d9$.09  of  the  totsl  indebtedness  h*r.s  been  p*id,  but 
that  on  July  16,  1931  interest  amounting  to  :;>e,000,00  and  principal 
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in  the  sum  of  -6,600.  :r>  became  due  and  oaygble,  but  the  s*?me  were  not 
paid  *n&  tb  t  default  occurred  and  has  continued  for  more  tb-m  30 
days;  tfcftt  ftttnl  taxes  for  1928  amounted  to  4,684.40,  of  which 
tSt 337.20  has  been  ps.id  on  account,  objections  having  been  filed  as 
to  the  balance,  m:  the  taxes  for  1989  remain  unoaid;  tb*t  said 
premise  a  are  improved  with  a  three  story  bricfc  Kngiish  bssement 
store  and  apartment  building,  containing  80  apartments  and  ?  stores} 
that  the  building  was  completed  in  1984;  tfc&K  *«aid  premises  are 
badly  in  need  of  repairs  sad  redecorating;*'  tb  t  *  there  are  vacancies 
in  said  premises;"  th  t  "it  will  be  necessary  to  repair  aftd  redecorate) 
sad  improve  said  premises  in  order  to  obtain  suitable  tenants  for 
the  portion  thereof  which  is  vacant,  *>nd  in  order  to  keep  the  tenants 
now  occupying  said  premises; *  that  "by  reason  of  the  condition  of 
th»  real  estate  ar-rket  in  the  Oity  of  Chicago  at  the  present  time, 
the  value  of  i  id  premises  ItM  .*;rsstly  diminished;  tmat  said  premises 
are  scant  sad  insufficient  security  for  the  indebtedness?  secured  by 
the  trust  deed  sought  to  be  foreclosed  herein;  th-t  in  the  opinion 
of  your  orator  aile  of  aald  premises  under  a  foreclosure  decree 
would  not  realise  a  sufficient  amount  to  pay  in  the  full  the  indebted- 
ness secured  by  the  trust  deed  sought  to  be  foreclosed  herein,  to- 
gether with  the  necessary  costs,  expenses,  reasonable  solicitors' 
fees  -nd  charges  incurred  by  your  orator  in  the  prosecution  of  this 
suit,  s.nd   in  the  preparation  thereof."  Following  these  allegations, 
the  bill  praya  among  other  things  for  the  appointment  of  a  receiver 
to  tsfce  possession  of  the  premises  and  collect  the  rents,  issues 
and  profits  thereof. 

As  grounds  for  reversal,  it  is  urged  th-t  the  apoint- 
ment  was  improvidently  made,  principally  because  the  I negations  of 
the  bill  of  complaint  were  insufficient  to  arrant  the  appointment 
of  ■  receiver. 

The  bill  of  complaint  upon  which  this  appointment  is 
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predicated  ia  in  most  respects  similar  to  th?t  filed  in  the  case  of 
tJBUSk   v»  ttK  siftfel.  Apellate  court  for  First  Oistrict  of 


Illinois,  Opinion  So,  35361,  wherein  it  was  held  tb??t  H  court  of 
equity  will  not  specifically  enfo:re«  the  provisions  of  ■  trust  deed 
for  the  appointment  of  l  receiver  upon  default  unless  equitable  con- 
siderations so  r^puire;  that  the  request  for  a  receiver  Is  an  iff**! 
to  the  conscience  of  the  court,  **nd  not  a  demand  based  up  n  any  agree- 
ment of  the  parties  purporting  to  restrict  the  discretion  of  the 
chancellors  tfe&t  tn.e   possession  of  the  receiver  Is  the  possession  of 
the  court,  and  parties  cannot  toy  contract  impose  this  burden  of 
administration  upon  the  chancellor  regardless  of  the  necessities  of 
the  situation;  th>t  the  burden  of  showing  to  the  court  the  facts  whioa 
would  justify  the  appointment  of  a  receiver  is  upon  the  complainant, 
sihatever  diversity  of  opinion  may  have  existed  between  the  various 
divisions  of  this  court  prior  to  the  decision  in  fcrsjaft  v.  3iestel« 
supra,  was  harmonised  by  tht  decision  and  the  concurrence  therein 
by  the  members  of   this  court. 

fct&dt  from  the  allegations  in  the  bill,  showing  de- 
faults in  the  o&yaent  of  principal  and  interest,  the  only  other  cir- 
cumstance pr®9®11**'11^  matters  for  the  court's  consideration  relate 
to  the  nonpayment  of  taxes,   as  to  the  taxes  for  1938  it  appears 
tbst  a  portion  thereof  was  paid  and  objections  thereto  filed  m   to 
the  balance,  shea  the  bill  of  complaint  herein  wms  filed,  there 
was  still  time  for  objecting  to  the  taxes  for  &£$$• 

The  various  other  matters  alleged  in  the  bill  of  com- 
plaint must  be  regarded  as  ®ere  conclusions,  it  a,?. -.ears  from  the 
bill  that  the  prooerty  Is  improved  with  i  building  containing 
apartments  s>nd  1   stores,  completed  «a  recently  as  1HM»  The 
allegation  thrtt  the  premise®  are  badly  in  need  of  repairs  and  re- 
decorating furnishes  no  facts  from  which  the  court  can  conclude 
that  «?aste  is  being  committed.  The  averment  that  there  are  vacan- 
cies in  the  premises,  without  stating  the  number  or  extent  thereof. 
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Is  too  vague  and  uncertain  to  be  of  any  evidenciary  value.  The 
general  allegation  th't  it  will  be  aeces<s»ry  to  repair  and  redecorate 
ssid  premises  in  order  to  obtain  suitable  tenants  for  the  vacant 
portion  thereof  is  bnsed  partly  on  the  sssumption  tifc&t  there  sre  ®8.ny 
vacancies,  vMeb.  does  nut      1  from  the  bill,   fca  to  the  averment 
thnt  repairs  and  decorations  will  be  necessary  in  order  to  keep  the 
tenants  mm   occupying  said  premises,  no  showing,  is  made  th~t  any  of 
the  present  tenants  *ar#  threatening  to  move  if  repairs  and  decorations 
are  not  furnished*  i'hat  portion,  of  the  bill  which  alleges  th?.t  the 
property  is  scant  .*nd  inauf ficient  security  for  the  indebtedness  is 
likewise  a  conclusion,  tmA   the  averment  that  the  r-remlsea  will  not 
realise  •  sufficient  amount  under  a  foreclosure  ssle  to  p&|  the   full 
indebtedness,  csa  toe  regarded  as  nothing  more  than  an  opinion  or 
predication,   -hile  it  may  be  true  thnt  the  property  h»a  depreciated 
in  value,    -  w%$   disclose  t!v  t  ^65,0^0  hag  been  prepaid  on  the  in- 
debtedness, thu.s  equalising  the  proportion  of  the  remainder  due  to 
the  vslue  of  %he   security,  i'-reauasbly,  the  complainant  oould  have 
made  a  showing  &s  to  the  present  value  of  Ikl    .arty  so  as  to  enable 
the  court  to  determine  whether  it  would  fee  necessary  to  sequester 
the  rents  for  complainant *s  protection  gendenfce  lite.  ».mi  it  was  co»- 
plaln?.nt*s  burden  to  make  this  snowing, 

&9  further  ground  for  revers-%1,  it  is  urged  tfei  t  the 
bill  fail©  to  allege  either  the  insolvency  of  the  jsort&sgor  or  of  the 
owner  of  the  equity  of  redemption,  and  that  ttf  order-       ointment 
is  toe  broad,  in  th it  it  authorizes  the  payment  of  taxes  by  the 
receiver,  notwithstanding  the  objections  filed  kS  to  i  portion  thereof 
by  the        t.  In  view  of  our  conclusion  as  to  the  insufficiency 
of  the  oiii,  however,  for  the  reasons  stated,  it  will  be  unnece?  . 
to  discuss  the  letter  contentions, 

ge  are  of  the  opinion  Hutt  the  sp$siBtet&t  w»s  improvl- 

dently  »*de  Mk4  the  order  of  the  Jircuit  Oourt  will  therefore  be 
reversed. 

hkbil,  f.j.  am  nhms,  j.    .  . 
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Plaintiffs  in  *rror.    )  vJ  '   -*-*^a,»  %j  ^ 
Opinion  filed  Dec*  2,  1931 

.  .  I  doliverad  the  episioa  of  the  court. 

March  i33,  1338,  plaintiffs,  ft.  P.  Coonay  sad  f.  •. 
Korahak,  doing;  business  as  Cooaey  *  Sorahak,  brought  their  action  in 
the  Munioi :...'■;.!  iourt  of  >.;hic      Lust  the  defendant,  Missouri, 
Xanaaa,  Texas  Railroad  vosspany  of  *axaa,  for  damages  sustained  in 
connection  witis  ■  shiinstent  of  spinach  by  the  defendant  barrier 
company. 

April  12,  19"38,  a  motion  to  quash  the  service 
allowed,  the  defendant  basing  entered  its  special  sppes^Jtaaf®  for  the 
purpose  of  the  motion. 

October  3,  133  J,  the  suit  waft  dismissed  for  want  of 
prosecution  ami  judgment  for  costs  rendered  in  favor  of  the  dtefea    * 

June  9,  1330,  on  motion  of  plaintiffs,  without  notice, 
an  order  was  entered  setting  aeida  the  judgment  and  reinstating  the 
cause. 

Juai  33,  1930,  plaintiffs  filed  an  tended  statement 
of  cl-sia  in  which  the  Haw  York,  hem   Haven  &   Hartford  aiiroad  Company 
was  siade  i  party  defendant  and,  at  the  same  time,  an  affidavit  for 
attachment  in  aid  was  filed  &n&   the  writ  issued  against  the  defendants, 
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Hay  and  Norton,  Ml  garnishees. 

July  17,  193@t  an  order  dm  entered  overruling  the 
motion  of  Ula.iaa  Bay  kbA  Meyer  Mortem,  associated  as  Hay  I  Brown,  to 
quash  the  writ  of  attaahaa&t  in  aid. 

July  81,  1930,  May  and  *orton  filed  a  motion  to  ft  o  |« 
the  order  of  June  3,  1930,  which  w&s  the  order  reinstating  the  cause. 

August  IS,  1330,  the  motion  to  set  sside  the  order  of 
June  9,  1950  was  overruled* 

She  order  of  June  9,  1950,  mealing  the  judgment  order 
of  disaissrsl  of  October  3,  198-9,  was  entered  eight  months  after  the 
original  judgment  order  dismissing  the  suit  for  want  of  prosecution* 

fhe  complete  order  of  June  9,  1930,  we  it  appenw 

in  the  record,  follows: 

"On  motion  of  the  plaintiff  herein,  it  is  ordered 
that  the  order  dismissing  this  c-uee  entered  herein  be  and 
the  same  is  hereby  vnaatti  &a«  set  aside  and  for  nought 
esteemed  and  that  this  cause  be  and  it  hereby  is  reinstated 
in  this  court* ■ 

the  record,  before  us  is  certified  to  as  a  true,  oerfect 
and  complete  transcript  of  the  record  in  the  amuse,  no   written  motion, 
petition  or  yielding  of  any  kin     vrs  to  have  been  tads  upon  which 
the  order  of  June  9th  mg  prediente4*  The  defendants  who  bring  this 
writ  of  error  insist  that  the  court  wa3  without  jurisdiction  to  set 
aside  the  judgment  order  of  October  3,  1939,  dismissing  the  suit  for 
oaftft  of  prosecution,  because  of  the  fact  tb?  t  over  30  d*ys  had  ei 
smd  tjaat  the  judgment  order  could- 'w   vacated  only  in  accordance  with 
the  provision  of  Sfca#.  37,  par.  SOS,  sec.  3Q£  of  the  Municipal  Oourt 
Code,  0«thili.*s  Illinois  '(©vised  statutes  of  1931,  which  provides, 
@s  follows: 

"505.   MO  St&tm   fl  I  -  MOflGIS  TO  VACATE 

i .,  -  ■      a  a  - 

«■    11*0  I  304.  There  shall  be  no  stated  tenas  of 
the  Municipal  Oourt,  but  s-sld  court  ah?*  11  always  be  oven  for 
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the  transaction  of  business*  svery  Judgment,  order  or  decree 
of  I&14  court  final  In  its  mature  g&sJU  fee  subject  to  be 

▼seated,  aet  .aside  or  modified  in  the  same  manner  and  to  the 
seme  extent  m  a  judgment,  order  or  decree  of  a  Circuit  Oourt 
during  the  tens  mi  which  the  s*ae  irss  rendered  In  suoh  Circuit 
Jourtj  provided,,  e  motion  to  vacate,  set  wide  or  modify  the 
same  be  entered  in  §«£.£  municipal  Oourt  within  thirty  days 
after  the  entry  of  such  judgment,  order  or  decree.  If  no 
motion  to  vacate,  set  aside  or  modify  Wf  such  judgment,  order 
or  decree  shall  be  entered,  within  thirty  i^ya  after  the  entry 
of  such  judgment,  order  osdecree,  the  seme  sh^.1.1  not  be 
v*c*>.ted,  set  aside  or  modified  excepting  mson  appeal  or  writ 
of  error,  or  by  8  Dill  la  equity,  or  by  g  petition  to  i 
Municipal  ^ourt  setting  forth  gemta&a   for  vacating,  setting 
aside  or  modifying  the  same,  which  would  be  sufficient  to 
cause  the  s;?.«e  to  be  vacated.,  set  aside  or  modified  ... 
in  ©ouity;  stowided.  however,  thnt  all  errors  in  fact  in  the 
proceedings  in  such  o?*se,  which  sight  have,  been  corrected  at 
common  law  by  the  ■■Tit  of  error  coram  nobis  amy  be  corrected 
by  action,  or  the  judgment  m&y   be  aet  »side,  in  the  manner 
provided  by  law  for  similar  cs.ses  in  tbe  Oirouit  Smart** 

An   examination  of  the  record  shows  th  t  there  m»   no 
written  motion  to  vacate  the  judgment  order  dismissing  the  suit  for 
went  of  prosecution,  setting  forth  the  grounds  for  meating  the  g  9 
nor  was  there  any  notice  served  upon  the  defendants  or  any  of  them. 
Counsel  for  the  plaintiffs  insists  that  the  summons  which  issued  out 
of  the  court  against  the  defendant  Missouri,  iumsam,  Texas  iatlread 
Co*,  having  been  quashed  on  motion,  there  w~s  no  defendant  in  the 
oause  upon  whom  notice  could  be  served*  With  tbis  we  crmnet  agree* 
i;ven  though  the  defendant  had  been  dismissed  on  the  service  in  the  pro- 
ceeding, nevertheless,  the  Missouri,  £«.nses,  £•*&»  ."*ilroad  $omp»ay 
of  fex«,s  was  still  s  defendant*  There  could  be  m  mtkm  nith&xv- 
plaintiff  and  a  defendant,  and.  we  are  not  impressed  with  Use  argument* 
Moreover,  the  record  which  purports  to  be  a  complete  reeord,  fails  to 
show  any  written  motion,  petition  or  pleading  conforming  to  the 
provision  of  the  isunicpssl  3eurt  Adt  with  regard  to  the  retset 
osusee  dismissed  for  want  of  prosecution  after  the  lapse  of  the  30 
dsy  period,  provided  by  said  act* 

the  court  mm   without  jurisdiction  to  reinstate  the 
c^use  after  the  lapse  of  tbe  30  tof*,  except  in  conformity  with  the 
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section  of  the  **nnici;ti  Jourt  ?,©t  aires dy  referred  to.  There  was 
no  attempt  on  the  p&rfc  of  I   pi    intifi  to  do  any  of  the  things 
required  by  this  section  of  the  sunieipal  Jourt  Mrt  and,  consequently # 
the  court  kts4  nothing  before  it  uuon  which  it  couid  base  the  order 
of  June  9th  reinstating  the  cause  of  motion.   It  neces-nrily  follows 
that  all  the  proceedings  after  the  order  of  June  3th  were  void  because 
of  the  fact  th  t  the  origins!  order  of  June  9th  itself  wss  entered  by 
the  court  without  »&•  compliance  by  the  plaintiff  with  the  reoulreaenta 
of  section  30|f  of  the  sfunioipal  Court  et.  The  court  hrvd  no  juris- 
diction,  therefore,  to  v-tcste  the  judgment  order  of  October  %,   i   , 
diamiasin**;  the  suit  for  want  of  prosecution  and  entering  judgment  for 
eoata.  Sherann  $   Ulls.  inc.  ▼,  ^ourfiftj,  of  ^9^m»   259  111.  i   . 
453;  Centrra  Jond  Up.  v.  Rosaer.  SS3  Hi.  30.   3o  far  sa  the  record 
shows,  th®  origin?,!  suit  was  dismissed  when  reached  in  its  1 
order  on  the  tri**l  call,  f he  plaintiff  hnd  the  right  to  consider  the 
judgment  order  as  an  involuntary  MB  suit  Had  st^rt  s   sew  suit  within 
a  year. 

For  the  reasons  at-ted  in  this  opinion  the  order  of 
June  3,  1930,  setting  aside  the  order  of  October  3,  1989,  shich  was 
the  order  diaais3ing  the  suit  for  s*nt  of  prosecution,  is  reversed 
nnd  the  c-use  is  reasanded  with  directions  to  disaiss  the  attachment 
in  sid  smd  to  t-ie  such  steps  *>a  are  necessary  in  conformity  wiltih 
this  opinion  herein  expressed, 

the  judgment  is  reversed  awl  the  cause  remanded  with 
directions* 

juDGugJiT  nmz  ■ 
W&m  niTri  ova.. 

HJ8RL,   Ki»  CIS.  J. 
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Opinion  filed  Dec,  2,  1931 


HJU  JU^      ,v:0«  delivered  the  opinion  oi  the  ootirt. 

This  is  an  action  on  a  Judgment  note  signed  "by  the 
defendant  Hahnemann  Institutions  of  Ohio  go,  Inc.,  i  oor,or- tion, 
toy  J.  H.  -anner,  its  pre si  lent.  Judgment  ems  entered  by  confession 
August  11,  1930,  in  f-.vor  of  the  plaintiff,  first  Katlon     nk   of 
Palatine.   ,ubs«c,uentiy  the  defendant  entered  its  spper^nce  and 
was  given  i*a*e  to  defend  with  the  s«id  judgment  to  stpnd  as  security. 
The  eause  again  oaae  on  for  tri-«l  on  November  13th,  and  after 
8.  hearing  an  order  »--.«  entered  NoveaPer  21,  1930,  confirming  the 
original  judgment.  December  15,  1930,  new  counsel  n.r'-e  red  in  the 
es.ee  for  the  defend  at  and  the  judgment  ana  again  ve.OR.ted  and  the 
cause  again  tried,  -  this  time  (January  1?,  1,930)  before  the  court 
without  a  jury,  the  court  found  the  issues?  in  favor  of  the  defendant 
and  entered  judgment  against  the  plaintiff,  from  <?hich  judgment 
thia  appeal  was  prayed  *nd.  allowed* 

s<rom  the  faots  it' appears  that  on  July  5,  182$, 
certain  not*  ana  executed  for  the  sum  at     i  ,  ;*iy*bie  to  the 
plaintiff,  signed  tay  Hahnemann  institutions  of  Jhle^go,  Ino.,  by 
J.  H.  tenner,  its  president.   The  consideration  for  thia  note  we®  a 
cashier* a  ©heck  for  ?3,000,  payasia  to  Hahnemann  institute  of 
Chicago,  this  note  wis  t-ken  up  -^nd  cancelled  by  the  giving  of 
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bb other  note  for  the  same  amount  nnd,  signed  in  the  same  manner. 
This  second  note  in  turn  w*ss  taXen  up  and  I  new  note  given,  signed 
b*  the  defendant  corporation,  by  J.  u.   nenner,  its  president,  end 
it  is  this  note  upon  which  the  action  ia  predicated. 

Defendant's  oosition  *iBP*ars  to  be  th?t  the  note 
was,  in  fact,  enuer^s  individual  note  and  not  the  note  of  the 
corporation.  evidence  wtft  introduced  for  the  purpose  of  showing 
that  at  the  tlste  the  original  note  was  signed  it  was  signed  by 
J.  h.  . ennsr  and  not  by  the  corporation  and  that  the  loan  does  not 
appear  upon  the  books  of  the  defendant  as  a  loan  to  the  corporation. 

frost  the  evidence  of  nenaer,  the  president,  who 
was  produced  as  a  witness  for  the  defendant,  it  appears  that  he 
negotiated  the  loan  and  the  note  use  sent  to  his  office  end  th  t  he 
signed  it  individually,  but  th  vt  the  bank  returned  it  to  him  for 
the  purpose  of  having  hia  sign  it  as  president  of  the  corporation 
so  as  to  constitute  the  defendant  the  maker  of  t**e  note.  Me 
testified  ths.t  he  did  this  and  returned  the  note  to  the  emnk. 
Thereupon,  they  issued  their  cashier's  check,  payable  to  the  defend- 
ant eorv)or  tion.  This  check  was  given  to  the  treasurer  of  the 
defendant  end  cashed  by  him  as  treasurer  of  the  company,  and  the 
Money  turned  over  to  the  defendant  -md  used  by  it  in  its  business. 

The  record  is  full  of  testimony  as  to  conversations 
between  the  different  offioials  of  the  defendant  corporation,  but 
these  conversations  were  not  in  the  nresenoe  of  the  plaintiff  or 
any  of  ita  offioials,  and  in  our  opinion,  in  most  instances  incom- 
petent for  any  purpose.  There  is  no  charge  tJv.it  the  fcftttjE  acted 
fraudulently  xn  the  transaction,  if  the  bank  did  not  oare  to  take 
the  note  of  vienner,  it  wos  its  privilege  to  refuse.  shea  the  note 
was  signed  by  ,-veansr,  as  president  of  the  defendant  corporation, 
the  bank  issued  its  cashier's  check  payable  to  the  m&ker  of  the  note. 
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which  nns   the  defendant. 

A  corporation  hs.a  the  rlgmt  to  borrow  money  and 
the  president  of  such  corporation  tag  implied  authority  to  execute 
notes  for  th*t  purpose.  The  defendant  knew  th  t  the  money  h*d 
been  borrowed  for  corporate  purposes  mm   shown  by  the  treasurer* s 
report  of  July  16,  1938.  fro®  this  report,  which  wsa  submitted  to 
the  board  of  directors,  it  appears:  th-st  the  defendant  received  the 
cashier" s  check  in  question  ajsa  it  »as  carried  in  the  report  as 
a  loan,  the  defendant  having  received  the  money  whioh  was  the  con- 
sideration of  the  note  is  estopped  to  ieny  the  authority  of  the 
president  to  m.ke  <\n&  execute  s*id  note,  a^rgent  v»  fee 'Jon Quids  *  Jot. 
19?  Ill,  .•:-.  523;  Alton  aanf.  Jo.  v.  ^ibiioftl  institute..^:*  111.  Sfft. 

There  is  no  force  in  the  argument  th?t  enner, 
individually,  ia  ^tempting  to  collect  this  a mount  from  the  defendant 
on  the  ground  th-;t  it  mum   his  own  loen  to  the  company.  The  plaintiff 
has  a©  concern  ilth  my   other  proceeding®  between  the  defendant  and 
its  president.   !.  note  signed  by  a  corporation,  by  its  president, 
«?here  the  Mttty  is  paid  directly  to  the  corporation  and  used  by  it, 
should  not  be  lightly  set  aside*  The  plaintiff  had  the  right  to 
refuse  to  accept  the  note  of  ?enner  =uid  demand  a  corporate  cote  in 
the  event  it  loaned  the  corporation  the  money,  as  was  done  in  this 
case. 

The  trial  oourt  &g»$$a*a  to  turn  tots  of  the  ©pi-aion 
t  ~t  there  mmm   no  consideration  for  the  note,  gg  are  at  8  loss  to 
understand  this  position  in  view  of  the  fact  th«t  defendant  received 
the  money  nd  used  it  for  corporate  ourposea.  The  note  w*m   the 
note  of  the  corporation,  executed  by  its  president,  ajfci  the  mmtmm 
hawing  received  the  money  sad  uaed  it,  it  is  estopped  to  deny  the 
authority  of  the  president  to  execute  it. 
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It  would  serve  no  useful  purpose  to  reverse  this 
o«u9©  for  i  ne'w  trial,  and  for  t.h-  t  reason  Mtd  th*  reasons  stated 
in  this  ooinion,  the  judgment  of  the  Municipal  Oourt  is  reversed 
and  judgment  is  entered  here  in  favor  of  the  plaintiff  »ith  8 
finding  of  f«ct.  Judgment  here  for  $3, 550 .39, which  includes  attorney's 
fees  and  interest  to  date.  *Hi  ■<> 

flKISJH  m  VMRl 

-    find  nn   a  fact  th^t  the  note  sued  upon  was  the 
note  of  the  defendant  oorpor  tion  MRd  that  said  defendant  received 
and  used  the  MMMf  and  is#  th®refor©#  estopped  to  deny  th;?t  it  is 
the  note  of  tne  corporation. 
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Opinion  filed  Dec,  3,  1931 

tglft&l  delivered  the  opinion  of  the  court. 

The  plaintiff  Bernard  Meliern&n  secured  a  judpsent  by- 
default  against  the  defendant  Taylor  ft  l.yneh  Oartage  3o.,  a  corpor- 
ation, for  ,lo,"KK--  at  the  Peoewber  tera  of  the  Superior  ^ourt, 
1330,  in  an  motion  for  trespass  on  the  esse  for  personal  injuries. 
The  defendant  at  the  following  term  filed  its  action  in  writing  under 
section  89  of  the  i-'r^otioe  Act,  seeking  to  have  the  Judgment  vacated 
and  set  aside  with  leave  to  plead,  i'o  this  motion  defendant  filed 
its  general  SJfift  special  demurrer  wbiflfe  was  overruled,  the  judgment 
vacated,  the  cause  reinstated,  and  the  defendant  given  leave  to 
pletd*  From  this  order  plaintiff  prayed  his  appeal  to  this  court, 
assigning  s>e  error;  1st,  that  the  court  had  no  Jurisdiction  a£$«f 
the  judgment  term  to  set  aside  the  judgment;  3nd,  that  the  irritfeen 
motion  filed  by  the  defendant  did  not  set  up  f?ets  which  would 
authorise  the  court  to  vacate  the  judgment}  nnd  3rd,  th?»t  the 
defendant  wes  guilty  of  negligence  and  not  entitled  to  relief. 

The  written  motion  in  question  charges,  «unong  other 
things,  th  ,t  on  October  3,  1930,  two  days  mfter  the  institution  of 
plaintiff's  suit  and  within  two  weeks  after  the  accident  on  which 
plaintiff* s  suit  MM  b*sed,  h  stipulation  was  entered  into  between 
ths  plaintiff  *nd  the  defendant  for  as  examination  of  plaintiff  by 
n  physician.  Under  this  stipulation  the  physician  was  not  afterward 
to  be  on Hed  %s  ft  witness  upon  the  trill  of  the  case.  The  stipulation 
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was  entered  Into  on  behalf  of  the  plaintiff,  toy  his  attorney 

Oold,   and  on  behalf  of  the-  defendant  by  one  Johnson,  who  wr-s  not 
en  attorney,  but  was   am  lnvestig"<  tor  and  adjuster  acting  on  behalf 
of  the  defendant j   oh.«rg«s  fcfe&t  this  stipulation  was  entered  into  «*s 
the  result  of  earlier  conferences  between  e£  Johnson  for  the 

purpose  of  effecting  i   ".settlement  without  litigation;    charges  there 
were  numerous  conferences  between  thea*   %m    raying  the  months  of 
Oc  ober  wnft  Sovember,   for  the  purpose  of  arriving  at  s  settlement 
of  the  el^ia  and  tfa-t   the  highest   sua  salted  by  the  attorney  for 
the  plaintiff  in  settlement  of  the  oiaia  w&a  *  3,500 j   charges  tint 
Johnson  told  plaintiff's   -.tt-orney  ths.t  he  could  not  aK>ke  -suy 
settlement  until  he  had  an  opportunity  to  see  and  talk  with  the 
plaintiff  e&d  th't  on  or  about  8oveasber  15,   1§9Q,   plaintiff* » 
attorney  *rr*nged  for  an  interview  between  Johnson  &wA  plaintiff 
and  this  interview  was  had  on  Soweaber  31,   1930;   charges  th 
default  had  b«en  takes  is  the  ease  against  the  defendant   on  &oveaber 
13,  1330,  which  w&a  three  days  prior  to  the  tlae  fttrsa&ged  by 
plaintiff's  attorney  for  the  interview  between  Johnson  and  the 
plaintiff;    oh  rges  taat  on  November  KSQ$   Johnson  talked  with 

the  attorney  for  the  plaintiff  and  asked  for  a  detailed  statement 
of  the  medio??!  and  hospital  expenses  -?.nd  was  inforsed  th^t  the 
attorney   for  the  alalatlff  had  not  &a  yet  received  these  bills,  but 
would  obtain  them  for  Johnson;    charges  teat  on  December  1,  1930, 
the  judgment  eae  or  oven  Mf  *Md  lifts  Johnson  m^de  frequent  efforts 
to  re*  oh   plaintiff •s  attorney  on  the   » phone  duri ?  is&tn  of 

dec ember,  but  w»s  lav^ribly  told  after  having  given  his  name  to  the 
operator,  tfcat  the  alai&tlf f's  attorney  wss  not  in;   oh-rges  that 
on  neaemhet  1,   1930,  v-hen  the  ov.&e  a&a  called,  for  hear! fig  fc»ft  the 
jury   impaneled  to  assess  plaintiff1 a  damages,   the  attorney  for 
the  plaintiff  called  the  attention  of  the  court  to  the  faet  thst 
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the  case  had  bees  called  on   two  or  three  occasions  «nd  th  t  the 
defendant  had  been  notified  sever?,!  times,  but  did  not  seea  to  cure 
to  defend;  charges  that  neither  the  defendant  nar  Johnson  wss  informed 
at  any  tiae  of  the  default  taken  nor  of  the  proving  up  of  the  judgment 
sad  that  the  plaintiff •a  attorney  waited  until  after  the  Deeeaber 
tera  had  gone  by  and  then,  for  the  first  tiae,  informed  the  defendant 
of  the  default  and  judgment, 

the  'Xitten  .action  cent  ins  certain        ,.qs  that 
the  defendant  has  a  a&ritcrious  defense  fee  the  cause  of  action, 
setting  up  the  f-.cta  in  full  and  charging  that  judgment  van  obtained 
by  a  deliberate  course  of.  deception  on  the  >srt  of  the  attorney  for 
the  plaintiff  and  by  concealing  from  the  defendant' s  representative, 
with  whoa  he  w?s  negotiating,  f*ots  which  lulled  the  defendant  and 
its  representative  into  i  sense  of  security;  charging  further  that 
plaintiff's  oounsel  had  aisled  the  trial  eourt  by  informing  th  &t 
court  that  the  case  had  been  Balled  on  two  or  three  oecnsioiv" 
the  defendant  notified,  but  that  the  defendant  did  not  ^p- ear 
interested  in  %ht-   litigation. 

It  appears  further  fro©  tfe*  written  motion  that  the 
summons  had*  in  fact,  been  turned  wer  to  erne  ^leasor  arowa,  a 
stenogrryher  for  the  fira  of  Qreea  4  aloe,  the  attorneys  for  the 
defendant,  and  that  accompanying  this  suaasons  was  the  stipulation 
entered  into  between  Johnson  and  the  ; laintiff *s  attorney  and  thrt 
she,  Eleanor  Imo,  presumed  th?»t,  because  of  the  stipulation,  soae 
oth^r  attorney  was  taking  care  of  the  cause  of  action  for  the 
defendant. 

under  section  83  of  the  Practice  /et,  the  final 
judgment  or  order  can  tee  set  aside  or  Vacated  after  the  tera  of 
eourt  at  which  it  m  entered,  for  suc[t  errors  of  fact,  only,  as. 
could  have  been  corrected  under  a  writ  of  eeror  coram  nobis*  The 
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error  of  fact  whieh  amy  be  assigned  in  such  proceedings,  must.  be 

some  fact  unknown  to  the  court  at  the  tisse  the  Judgment  was  rendered, 

which,  If  It  had  been  known,  would  have  predlu&ed  the  court  fro® 

rendering  the  judgment  in  question,  the  error  of  fast  alleged  -ansat 

not  tee  one  appearing  on  the  face  of  the  record  nor  one  contradicting 

the  finding  of  the  court* 

The  Supreme  Court  of  this  state  in  the  case  of  poCord 

▼•  Byiytss  j  gttfJjflMU  ^^S  III.  1§8,  is  its  opinion  says: 

*****  fhe  office  of  the  writ  of  error  cora'pa  Mj$|g|  is  to 
bring  to  the  attention  of  the  court  errors  of  fact,  such  as 
the  de^th  of  eitfi.  r  party  pending-  the  suit  and  before  Judg- 
ment therein,  or  infancy  where  the  party  was  not  properly 
represented  by  guardian,  or  coverture  where  the  common  Is.?; 
disability  still  exists,  or  insanity  at  the  tiae  of  th© 
trial,  or  s  u&Iid  defense  existing  in  the  facts  of  the  case 
but  which,  without  negligence  on  the  part  of  the  defendants, 
was  not  made,  either  through  duress  or  fraud  or  excusable 
mistake,  such  facts  not  appearing  on  the  face  of  the  record, 
and  srhich,  if  knows  by  the  court,  isould  have  prevented  the 
rendition  and  entry  of  the  judgment.  tg£Si&k&L.  *•  #oca&ftp  supr^. ) 
It  is  only  concerning  matters  of  which  the  judgment  Itself 
is  silent  th:t  the  court  m*y  entertain  e  action,  under  section 
83  of  the  Practice  Act,  to  correct  errors  in  fact,  and 
affidavits  in  support  of  such  motion  cannot  be  heard  to  contra- 
dict thfe  record,  iftalng  v,.  Opener*  67  111.  636;  frsop^e  r. 

iMBMa  £Mi*4 

See  also  J scobs on  v.  Aabklnnee.  337  III.  141. 

The  demurrer  admits  the  facts  well  pleaded  and  we  are 
of  the  opinion  from  the  facts  charged  in  the  written  motion  that  the 
defendant  MM  lulled  into  ■  sense  of  -?e©urity  by  the  action  of  cmmsel 
for  the  plaintiff  in  donduoting  and  carrying  on  negotiations  for 
a.  settlement  when,  at  the  ssjbb  time,  he  was  secretly  procuring  a  de- 
fault judgment  and  having  the  damages  assessed  unbeknown  to  the  defend- 
ant or  its  representative.  If,  as  a  matter  of  fact  and  as  charged  In 
the  written  motion,  counsel  for  the  plaintiff  stated  to  the  court 
that  the  defendant  had  been  notified  several  tissee  that  the  case  had 
been  called  »nd  did  not  ppp  say  attention,  and  this  w*s  untrue  aa 
charged,  then  plaintiff  by  his  counsel  was  guilty  of  a  direct  sis- 
re  present  ti on  to  the  court.  The  court  evidently  'believed  the  et??te- 
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sent  to  be  true,  where,  as  *  matter  of  fact  as  charged  by  the  written 
aotioa,  it  was  false,  Xf  the  court  had  known  that  this  statement  was 
false  and  th:t,  ass  R  Mitts*  of  frsct,  negotiations  were  pending  for 
&  settlement  of  the  cause,  it  would  rob-voly  have  refused  to  proceed 
with  the  hiring  for  the  assessment  of  damages  until  the  defendant 
had  been  properly  notified,  the  failure  of  counsel  for  the  defendant 
to  enter  the  appe? ranee  of  defendant,  might  well  be  sailed  an 
exouasble  mistake,  brought  about  by  the  action  of  counsel  for  plain- 
tiff in  ent  ring  into  the  stipulation  in  question  ?snd  which  stipu- 
lation was  giwen  to  counsel  for  the  defendant  at  the  ss«e  time  tht 
the  summons  w*.s  handed  him,   fe|g&  &.  >'»rnar.  Ipcf  v.  ~oble.  250  111, 
App.  355, 

Plaintiff  should  not  be  entitled  to  recover,  because 
of  the  conduct  of  his  attorney,  as  charged  in  the  written  motion 
filed  in  this  yroceeding.  *air  dealing  would  require  that  plaintiff's 
counsel  inform  Johnson  th?*t  a  default  had  been  fcuten  gnd  he  should  not 
have  been  permitted  to  proceed  with  negotiations  for  settlement  and, 
Kt  the  s^sae  time,  lay  a  trap  for  the  defendant.  The  amount  of 
the  judgment  appears  to  be  unconscionable  in  view  of  the  figure  named 
by  plaintiff  as  the  amount  that  plaintiff  was  willing  to  *tec*pt 
In  settlement, 

Se  are  of  the  opinion  that  the  trial  court  properly 
granted  the  nation  to  ▼*,©*». te  the  judgment  and,  for  the  reasons 
stated  in  this  opinion,  th*t  order  will  he  affirmed, 

Hsasi*,  P*#.  MIS  msxD,  J.  OC  ..  ■  « 
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Opinion  filed  Deo.  3,  1931 

KSU  Wthte.   RidHH  delivered  the  opinion  of  the  court, 
@&vi4  R.  -organ  amd  others,  trustees  of  Oo^eroisl 
Credit  Trust,  brought  its  action  again*  Gordon  Motor  finance  u©#, 
a  corpor  tion,  to  recover  possession  of  a  certain  Cord  automobile. 
The  case  rsg  tried  by  the  court  without  a  jury,  resulting  in  s  find- 
ing of  the  issues  in  favor  of  the  defendant  Gordon  Motor  Finance 
0©.  end  judgr&er.-     ast  the  plaintiff,  from  which  judgment  this 
apoeal  is  t-.&en. 

The  facts  sho»  th-  t  both  the  plaintiff  9. ad  the 
defendant  $.re  finance  corporations  engaged  in  the  business  of  buying 
commercial  aopKV.   ibe  uourn  .^oodlawn  Motors,  Inc.  oper-  ted  a 
retail  automobile  business  in  the  Jity  of  Chicago.  September  6, 
1929,  the  Gordon  sector  i'immee  Co.,  defendant,  loaned  the  Auburn 
Woodlsvn  Motors,  Inc.  3,418.50.   At  or  about  the  sans  tinge  th« 
Auburn  ^oodlswn  Motors,  Inc.  executed  a  conditional  bill  of  sale  to 
itself  *nd  ?«s=iigned  this  sslea  contract  to  the  defendant  v?s  security 
for  the  loan.  This  conditional  sales  contract  wns  for  ft  certain 
Oord  automobile.  The  pes session  of  th©  Oord  automobile,  which  was 
the  subject  of  the  conditional  sales  contract  referred  to,  was 
allowed  to  1  iMM.Il  in   the  possession  of  an!  on  the  salesroom  floor 
of  the  uburn  v<oodlawn  Motors,  I  no. 
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Ob  or  about  iiov^mber  30,  19Sfv  the  Istntiff  purchased 
or  received  by  assignment  from  the  Auburn  ftoodlawa  Gators,  Inc.  > 
conditional  nlM  contract  covering  the  Gord  automobile  involved  in 
this  proceeding,  f&ia  talcs  contract  »f  November  20,  1333,  purported 
to  be  ■  conditional  sales  contract  from  the  Auburn  noodlawn  motors. 
Inc.  to  one  ?.  V.  Allison,  covering  the  Oord  automobile  which  wss 
to  be  used  by  the  said  .Uiison,  as  a  demonstrator,   -Ulison  appears 
to  have  been  «s  salesman  for  the  Auburn  Woodlawn  Motors,  Inc.  Plaintiff 
ind  defendant  both  claim  title  under  their  respect ive  conditional 
sales  contracts* 

i'he  uniform  Sal**  .'ct,  '.'hap.  131s,  aa?,  S6C  sec.  33, 

NttU'l  Illinois  revised  Statutes,  1931,  provides  as  follows: 

s28.)  ton  kot  fas  01ISIU  } 

(1)  Subject  to  the  provisions  of  this  «ct.  where  goods 

sold  by      ua  who  is  not  the  owner  thereof,  ?nd  who  does 

not  sell  them  under  the  authority  or  with  the  consent  of  the 

owner,  the  buyer  s ecu ires  no  better  title  to  the  goods  th  n 

the  seller  bad,  unless  the  owner  of  the  goods  is  by  his 

conduct  precluded  from  denying  the  seller's  authority  to  sell." 

This  court  has  repeatedly  held  that  where  the  owner 
of  an  autoaooile  ;eraits  it  to  remain  in  the  salesroom  of  SB  ?-uto- 
mobile  dealer  who  is  engaged  in  the  business  of  buying  and  selling 
sutoaobixes,  he  is  estopped  aa  against  I  bona,  fide  purchaser  from 
claiming  undeT  the  section  of  the  uniform  Dales  &ct»  quoted, 
Illinois  aond  &  Invest. sent  Jo.  v.  Uardner.  149  111.  App,  337} 
fa&ajMBti  HBJ  *  Spy.  ^p»  ▼•  £h±Zl&*  WtM   ill.  ftps.  41b;  Jordon  Motor 
Finance  Go,,  v.  Aetna  /.pceptanqe  Oft..  General  dumber  '-4659,  Appellate 
Court,  Hirst  District  of  Illinois. 

The  one  who  olaoes  it  within  the  power  of  another  to 
ooiffdt  ft  fraud  is  ©stopped  by  his  conduct  as  against  innocent  pur- 
chasers for  value,  the  ease  of  cordon  slot  or  ft'ln^nce  «ot  v.  £etn^ 
accept a noe  Jo..  PEBBb  *s  a  c*8*  very  much  in  point,  both  as  to 
fscts  *nri  si  rsons  involved.  The  Monroe  referred  to  in  tbt  opinion 
was  the  president  of  the  Auburn  *oodla^n  motors,  lac,  at  th»t  time 
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and  was  also  the  president  of  that  company  during  the  transactions 
involved  in  this  proceeding.   The  Allison  referred  to  in  that  case 
is,  In  all  probability,  the  same  Allison  referred  to   in  the  case 
at  bar.  This  court  in  its  opinion  in  that  case,  said: 

sBy  selling  the  car  to  Monroe,  who  was  engaged  in 
the  business  of  reselling:  cars  in  connection  with  his  company, 
Gordon  gave  the  latter  an  opportunity  to  perpetrate  a  fraud 
upon  an  innocent  purchaser.  Section  23  of  the  Uniform  Sales 
Act  was  evidently  enacted  to  afford  protection  to  vendors 
under  conditional  ©ales  contracts  who  could  not  reasonably 
foresee  or  anticipate  a  resale  of  chattels  before  the  same 
were  fully  paid,  and  who  through  no  act  of  theirs  could  be 
said  to  have  made  the  perpetration  of  fraud  on  innocent 
purchasers  from  a  conditional  vendee  possible.  However, 
we  do  not  believe  the  protection  of  the  statute  should  be 
extended  to  those  who  by  their  own  acts  place  the  indicia  of 
ownership  in  a  person  or  corporation  under  circumstances 
where  it  can  be  reasonably  foreseen  that  fraud  on  innocent 
persons  will  result  therefrom.  The  parties  knew  each  other, 
they  h&'!  had  previous  transactions  together,  and  plaintiff 
knew  that  Monroe  ftsfl  his  company  were  engaged  in  the  business 
of  selling  cars;  therefore  it  was  reasonable  to  anticipate 
a  resale  by  Monroe,  who  had  on  prior  occasions  through  his 
company  made  purchases  from  Gordon  for  the  purpose  of  resale. 
Considering  the  evidence  in  the  light  m©«?t  favorable  to 
Gordon,  it  may  fairly  be  said  that  he  placed  the  instrument 
tality  for  fraud  in  the  hands  of  Monroe  with  whose  business 
and  transactions  he  was  fully  familiar,  end  the  fact  that 
Monroe  broke  faith  with  Gordon,  as  asserted  by  him,  in 
turning  the  Packard  over  to  hie  company  and  allowing  it  to 
be  sold  to  a  third  person,  shoud  not  be  permitted  to 
affect  the  rights  of  one  who  had  paid  a  valuable  consider- 
ation  therefor  without  any  knowledge  of  the  existence  of 
the  conditional  sales  contract  between  Gordon  and  Maaroa. u 

The  plaintiff  in  this  proceeding  had  a  right  t© 
assume  that  the  Cord  automobile  on  the  salesroom  floor  of  the  Auburn 
Woodlawn  Motors,  Inc.  was  the  property  of  that  company  and,  therefore, 
the  plaintiff  had  a  right  to  assume  that  the  contract  executed  by 
that  company  to  Allison  was  a  valid  znd   binding  agreement.  In 
purchasing  this  conditional  sales  contract,  from  that  company  to 
Allison,  it  was  an  innocent  purchaser  for  value  and  ©ntitled  to  be 
proteoted  as  against  the  Gordon  Motor  Finance  Co.  srhioh  permitted 
the  Auburn  Woodlawn  Motors,  Inc.  to  perpetrate  a  fraud  against 
the  plaintiff. 
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this  cause  waa  tried  before  the  court  without  i 
jury  «nd  there  is  no  essential  dispute  m  to  the  f«cts.  It  srould 
accomplish  no  good  purpose  to  reoi&ad  the  cause. 

tor  the  reasons  stated  in  this  ooinion,  the  judgment 
of  the  Circuit  Court  ia  reversed  and  judgment  is  entered  here  finding 
the  property  in  the  plaintiff  end  -^sa  easing  the  plaintiff's  dtauttigti 
at  one  cent. 

iummm  mnkrud  .  i  a  mam  here. 

HEMX,   ;  ,,;.    1KB  .  n  EI  >#  J.  i 


■     i 


< 


35154 

9CHW?  00,  , 

a  Qoroor-tion, 

(llaiatiff)    ^v-eliee, 

v. 

KOHS  .0,,  a. 

Oorpor  tion, 

(.Defends at)  .Appellant. 


/ 
/ 
\ 

)         HUHi    I         f, 

I 

)  ry. 


Opinion  filed  Dec,  2,  1931 


lift.  JCST1C1   tL$0H  delivered  the  opinion  of  the  oaurt. 
Plaintiff  brought  its  action  to  recover  the  sum  of 
533,84,  for  goods  ^,nd  nsrehaaSise  sold  and  delivered  to  the  defendant. 
Defendant  pleaded  att element  with  the  plaintiff  ttasea  26,  1333,  ta 

amended  etetesMOtt  of  el»iim  wsa  filed  in  which  it  appear*  th-t  the 
amount  cliimed  to  be  4ue  the  plaintiff  wae  |S86,$f.  Upon  the  trial 
the  defendant  introduced  i  certain  memorandum  which  appears  to  hsve 
been  entitled,  *a  proposed  settlement,9  which  reads  as  follows: 

"proposed  settlement  :ch^rzenb?«ch  ttuber  a&d  9«, 
account  on  amount  due  to  date, 

Amount  of  past  due  ^cot,  to  date  10088.31 

interest  charge  IDS. 02 

10, 193, 3 3« 

defendant  also  introduced  in  evidence  a  memorandum 

which  i®  marked,  "Befendant^s  exhibit  1%  which  appears  to  save  been 
the  agreement  ent  red  into  after  the  mem»r"\nduie  marked,   "proposed 
settlement",   'md  is  in  words  sJUt  figures  *a  follows: 

■    ■   '  •    i  miBit    i 

•Amount  of  settlement  10,193.33 

Pd.   on  aeot.  ^,m«§£uQ2, 

4,943. 23 


Credit  by  return 


3,173,13 


Credit  Py  adjustment 
Sal.  -Hie. * 


.  .65 
1898.60" 


At  the  time  this  memorandum  was  made  the  defendant  delivered  to  one 
Swine,  attorney  for  the  plaintiff  oompaay,  certain  post  Sated  checks 
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in  settlement,  which  were  cashed  as  they  oaase  due  and  collected. 
August  99,  1928,  defendant  gave  his  cheok  for  f65S#60,  balance  due 
under  the  agreement,  which  contained  on  the  back  the  following  endorse- 
ment: 

"this  is  the  final  check  and  in  full  payment  under 
the  settlement  of  sferch  38,  193®  between  payee  a&d  maker 
as  to  the  account  of  payee  e.s  it  stood  on  th-t  date  and 

concerning  the  Matters  in  said  settlement." 

This  check  -ith  the  condition  on  the  back  was  accepted  by  the 
plaintiff  and  paid  in  due  course. 

included  in  the  account  between  the  parties,  on  the 
day  of  the  alleged  settlement,  were  certain  iteae  which  plaintiff 
el'ias  were  not  included  in  the  settlement.  Open  the  trial  the  court 
before  who*  the  action  mam   tried  held  th-t  aXl   these  items  were  in- 
cluded in  the  settlement  except  one  dated  February  £1,  193®,  for 
$397.19,  which  was  entered  a*  a  charge  against  the  defendant  on  the 
account  of  the  plaintiff,  but  was  payable  Aoril  Si,  1938,  In  other 
words,  the  item  of  |3S7»3JS,  wss  for  goods  sold  on  Fataraary  ?1,  nd 
charged  against  the  defendant  with  the  understanding  th*>t  the  defendant 
had  80  days  within  which  to  pay  for  said  goods.  There  is  but  one 
question  la  dispute  between  the  parties  and  that  is  whether  ot  not 
this  particular  item,  5?hich  was  not  payable  until  after  the  settlement, 
was  inel\ided  in  the  settlement  made  March  $B,  IS:,-""  f 

0awid  More  testified  that  he  ww  tbe  president  of  the 
defendant  company  and  l*at  he  h«d  done  business  with  the  plaintiff 
for  a.  period  of  over  three  attt  a  half  years,  during  w&i&fe  time  he  had 
purchased  approximately  |f§t000  worth  of  merchandise.  He  testified 
that  his  dealings  were  with  sir.  Swim,  an  attorney  representing  the 
plaintiff,  a«d  that,  at  *»•  time  of  the  settlement,  they  took  into 
oonslde ration  all  the  merchandise  which  hwd  been  ordered  by  the 
defendant  company  up  to  the  time  of  said  settlement.  He  testified 
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th>;t  both  <a©»or?m&!s  with  regard  to  the  settlement  were  in  the  hand- 
writing of  Xwins  and  made  in  twins'  office  p.nd  tfc&t  he  was  not  repre- 
sented by  counsel  at  the  time;  th^t  everything  was  t*ken  into  consid- 
eration and  included  in  the  settlement, 

Mr,  fewina,  testifying  for  hi©  client,  plaintiff, 
testified  th-  t  the  item  of  297, 19,  wps  not  in  dispute  *tnd  fcfcat  .ore 
told  him  th  t  he  did  not  know  anything  <-?bout  this  particular  item. 
Upon  the  tTi?;l  the  court  found  in  favor  of  the  plaiatlff  for  the 
item  of  fttf.Zt. 

it  is  insisted  that  oral  evidence  is  not  admissible 
to  vary  the  terms  of  the  settlement;  th  :t  negotiations  leading  up  to 
the  settlement  were  not  -dmisaibie.  If  this  were  conceded,  then  the 
memorandum  itgrctMtMt  entered  into  before  the  final  settlement  agree- 
ment would  be  no  more  admissible  than  the  conversations.  If  M  were 
to  accept  this  position  of  plaintiff,  the  ono.y  thing  before  the  court 
would  be  defendant* a  exhibit  1,  which  shows  i  complete  final  settle- 
ment between  the  parties  Ml  of  stereh  38,  1938.  In  such  event  it  would 
necessarily  follow  taat  the  item  in  question  having  been  charged  against 
the  defend-mt  on  the  books  of  the  plaintiff,  although  not  payable 
until  later,  would  be  inoluded  in  the  settlement,  the  agreement 
apoenrs  to  bear  the  fnirmylM  of  am  attempt  to  adjust  everything 
between  Hum  pavtlam  up  to  that  ps.rtioulsr  data.  This  understanding 
would  be  borne  out  by  the  f«ct  th-t  the  final  check,  in  'o&ymcnt  of 
the  amount  agreed  upon  under  the  settlement,  had  the  endorsement  on   its 
back  th:  t  it  ««ul  to  be  received  in  full  settlement  of  the  r-sgreement  of 
Hareh  38,  1938,  as  to  the  ?^ecount  between  the  i^rties  ss  it  stood  on 
that  d-te,   CM  anatraet  filed  in  the  esuse  does  not  show  th  t  there 
were  any  jb^eotions  taken  to  the  testimony  that  maa  introduced  in 
support  of  defendant's  position  th  t  it  w»ss  the  understanding  afli 
intention  of  the  parties  th-st  the  settlement  covered  all  claims,   Itt&a 
testimony  is  admissible  here  there  is  any  ambiguity  in  the  instrument 
as  to  its  purpose  and  intent. 
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The  sole  question  in  the  case  appears  to  be  whether 
er  not  the  parties  intended  that  the  settlement  covered  everyt-1  ing  in- 
cluding the  item  for  #297,13.  the  instrument  constituting  the  settle- 
ment having  been  drawn  in  the  #ffioe  of  ??nd  by  plaintiff1®  attorney, 
it  should  be  construed  most  strongly  sg&iast  the  plaintiff,  particu- 
larly where  the  '.defendant  ws.a  not  represented  by  counsel. 

While  the  .first  memorandum,  referred  to  53  the  "proposed 
settlement3,  speaks  of  the  proposed  settlement  $>s  pertaining  to  the 
account  on  the  amount  due  to  date,  nevertheless,  when  th#  fin*l  settle- 
ment account  MM  drafted  the  Turtles  s&y  hsve  intended  to  include 
all  items  in  the  account  whether  due  or  not.  standing  «.lone  the  settle- 
ment should  be  so  interpreted  end  we  see  no  reason  for  altering  our 
views  upon  ■  consideration  of  the  testimony  introduced.  The  notation 
on  the  back  of  the  check  given  in  August  1928,  shows  the  check  was 
given  and  accepted  as  payment  in  full  of  the  account  of  the  defendant 
as  it  stood  on  Mssreb  38,  Utt*   14  we  have  stated,  this  account  included 
the  item  in  question. 

We  *re  of  the  opinion  th~t  the  trial  court  erred  in  its 
interpretation  of  the  agreement,  and  th-t  it  should  be  included  among 
those  items  which  were  intended  to  be  settled  by  the  agreement  of 

msreh  38,  1938. 

For  the  reasons  stated  in  thi3  opinion  the  judgment  of 

the  Municipal  Court  is  revarsed  tMA   j\idgment  is  sntered  here  for  the 
defendant  with  a  finding  of  fact. 

sum 

S»1..  FAST, 

■  i mi   of  fact:  - 

The  court  finds  as  a  matter  of  fact  that  the  item  of 

1397.19,  appearing  in  the  account,  dated  February  31,  1928,  for  goods 

sold  Mfeti  delivered  on  th-st  date,  although  payable  on  April  31,  1338, 

was  included  In  the  settlement  arrived  At  'between  the  parties  on 

March  38,  l^ras. 
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business  as  A.  farshawsky  «  6e.a  ) 
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Appellant.  ) 

Opinion  filed  Dec.  2,  1931 

■ft.  JUBT1CV.  tlLSOS  delivered  the  opinion  of 
th<  court. 

The  statement  of  clais,  filed  in  this  csuee  shows 
that  the  action  is  eased  upon  a  promissory  note  for  the 
sun  of  * 1,500,  payable  to  the  order  of  the  State  Auto  Parts 
Corporation  and  signed,  executed  and  delivered  by  the  defend- 
ant, A.  Warshawsky  •  Oo.  The  statement  of  claim  shows  that 
a  further  olaim  was  based  on  a  certain  trade  acceptance  in 
the  sum  of  £1,000,  drawn  by  State  Auto  Farts  Cor;  oration  on 
the  defendant  A.  Sarshawsky  I  Co,  and  duly  accepted  by  the 
defen&nt,  *>y  which  trade  acceptance,  the  defendant  became 
liable  to  the  holder.  It  is  also  charged  in  the  statement 
of  claim  that  the  plaintiff  was  a  bona  fide  holder  and  owner 
of  t?  e  instruments  in  question  for  value. 

The  note  in  question,  marked  plaintiff's  exhibit  1, 
is  a  straight  note,  by  which  the  defendant  promised  to  pay 
90  days  after  date,  the  subs  of  #1,5©©.   There  li  nothing 
upon  its  face  to  indicate  that  it  was  accommodation  paper. 
The  trade  acceptance,  marked  plaintiff ••  exhibit  3,  was  an 
instrument  dated  June  89,  1930,  to  A.  3a.rsha.wtky  I  Company, 
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the  defendant  herein,  payable  to  the  order  of  the  State 
Auto  Parts  Corp.  and  accepted  by  the  defendant.  There 
was  nothing  on  the  face  of  this  instrument  to  indicate 
that  it  was  aeconjmodation  paper.  The  records  of  the  plain- 
tiff, Equitable  Trust  Co.  of  Chicago,  show  that  the  two 
instruments  in  question  were  discounted  for  the  account 
of  the  State  Auto  Parts  Corporation  and  their  account 
credited  with  the  amount  claimed  plus  interest. 

Sose  evidence  was  introduced  for  the  purpose  of 
showing  that  the  vleintiff  hsd  knowledge,  actual  or  insplied, 
that  the  note  and  trade  acceptance  were  accommodation  paper. 
T>|is  evidence  was  met  by  testimony  on  the  part  of  the  plain- 
tiff, end  the  court  was  of  the  opinion  that  there  was  not 
sufficient  evidence  to  sustain  the  charge  that  the  plaintiff 
had  knowledge  which  would  place  it  on  notice  at  the  tirae  of 
the  discounting  of  the  instruments  sued  upon.  We  have 
examined  the  testimony  sad  ?re  of  the  opinion  that  the  court 
properly  reached  this  conclusion. 

A  ssenuf actur ing  or  trading  corporation  has  the 
right  to  execute  or  deliver  promissory  notes  and,  even  though 
they  were  accommodation  p&.p$Tf   it  woud  not  he  a  defense 
against  an  innocent  purchaser  for  value  before  maturity. 

The  court  also  properly  sustained  an  objection 
to  the  admission  of  certain  evidence,  tending  to  show  that 
the  dele?;  ant  did  not  receive  anything  of  vslue  for  the  note 
and  trade  acceptance.  Mo  offer  was  isaoe,  however,  to  pro* 
that  defendant  would  prove  knowledge  on  the  pert  of  plaintiff 
of  this  fact.  The  court  properly  excluded  the  evidence. 

We  find  no  reversible  error  in  the  findings  of 
the  trial  court  (the  cause  having  been  tried  without  a  Jury) 
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aad  for  that  reason,  the  jud^ent  of  the  Municipal  Court 
is  affirmed. 

jtii.'GMfM  affirmed. 


HKBf.U,    P.J.    ASP   raiSKD,    J.    CONCUR. 
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=■*.    •  :0!«  delivered  the  opinion  of  the  court. 

stiff's  claim  is  for  the  breach  of  a  contract, 
under  which  it  is  charged  the  plaintiff  and  the  defendant  entered 
into  B  written  agreement,  whicr,   provided  thftt  the  plaintiff  should 
print  ■  certain  advertisement  of  the  defend?\nt  in  the  -hicn.go 
classified  ieiepfeone   Jireetory  and  the  defendant  agreed  to  m.y 
11,000  for  ssid  advertisement*     The  defendant  in  bis  Affidavit  of 
merits  admitted  thvfe  he  awed  the  cl&iatlff  the  sum  of  ?;166.68.     The 
issues  MM  tried  before  a  jury,   resulting  in  a  verdict  in  favor 
of  the  plaintiff  for  the  suss  of     166.68  and  apttest  plaintiff  as 
to  the  bsl&noe  of  its  claim*  Judgment  wn.s  entered  upon  the  verdict 
sjad  this  KM  til  prayed  snd  allowed. 

j*e  have  not  been  sided  in  our  consideration  of  the 
esse  by   orlafs  on  the  part  of  the  defe;.         ■ 

From  the  facts  before  us  it  appeaM  tb-ot  the  elmlatlff 
published  %-hst  la  fcnown  ss  the  Ohio  rifled  Telf  irectory. 

This  publication  iH  'printed  twice  e??oh  ye*ar.     Plaintiff* s  position 
is  that  the  contract  in  question  provided  that  the  plaintiff  was 
to  print  the  advert iseaent  ^gr^tai  upon  between  the  parties  In  the 
issues  of  July  1939  and  January  1930.     Proof  w*?s  mnde  by  the  plaintiff 
to  the  effect  th?  ritten  agMMJHrt  had  been  lost  taA  th*t 

a  diligent  search  had  been  made  for  it,  but  although  it  h^d  been  in 
their  possession  it  could  not  be   found.     Plaintiff  was,   therefore. 
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permitted  to  introduce  secondary  pro©'       instrument. 

»»,  a  witness  called  by  fch«    ;  Uff,  testified 
that  he  talked  with  the  defendant  in  fey  and  June  of  1939,  and  en 
June  6th  of  tbst  y©  r  the  defendant  signed  the  contract  in  hia 
presence  and  tn  -t  he,  Miner,  left  a  duplicate  with  his  and  gave  the 
original  to  Suschak  at  the  office  of  the  plaintiff  corporation. 
Plaintiff  a  exhibit  2  was  introduced  and  received  in  evidence  and 
the  fitness  Miner  testified  that  it  w^s  a  correct  copy  of  the  con- 
tract* He  also  testified  th  t  the  defendant  promised  to  ?$y   for 
the  advertisement  in  the  second  issue  of  the  Qaisago  Classified 
Telephone  Directory  when  he  went  to  see  him  about  payaent  and  after 
that  isaue  had  been  printed* 

Plaintiff's  exhibit  3,  the  copy  of  the  contract, 
purports  to  be  the  agreement  signed  by  Melnerney,  the  defend   » 
agreeing  to  pay  i'1,000  on  dea&nd  aftsr  the  publication  of  the  two 
Issues  of  the  directory.  Five  Hundred  SeUtfl  of  this  was  to  be  for 
tbs  publication  of  the  latter  period  of  1929  *nd  |900  for  the 
publication  of  the  first  half  of  1930. 

Messersaith,  a  witness  for  the  plaintiff,  testified 
that  he  was  the  assistant  credit  manager  for  the  plaintiff  fe&i  thst 
he  saw  the  original  contract  and  handled  it  personally,  on  or  nbout 
August  16,  1830,  and  gave  it  to  I  Kiss  Sandel  ,  his  secretary. 

Plaintiff's  exhibit  4  was  offered  and  received  in 
evidence  MMl  purports  to  be  a  contract  regiater,  Kept  in  th©  regular 
course  of  business,  and- contains  an  entry  Of  the  contracts  entered 
into.  This  register  contains  ■  notation  showing  th~t  on  Haf   , 
1939,  i  contract  was  entered  into  with  .  I.  Mclaemey,  636  E.  63rd 
St.,  which  was  the  business  address  of  the  defendant,  and  which 
contract  as  it  appears  on  the  contract  register,  was  payable  in 
13  Monthly  installments  of  183.33  each. 


i  ■ 

-vi-fl   art* 

i 

C      ft«HW»i 

i 

.i.jtau>a.  Si 


»  X   ■■ 

Plaintiff* s  exhibit  5,  offered  bm&   received  in 
evidence,  was  KM  original  record  mad©  by  the  compilation  department 
of  the  plaintiff  showing  the  contract  with  the  defendant  for  1,00% 
space  given  as  1/4  page,  dated  May  23,  1039  and  solicited  by  k.    1. 
Miner.  Miner  was  the  salesman  who  procured  the  contact  ?%nd  one 
of  the  witnesses  for  the  plaintiff. 

Lillian  3*y»del  testified  for  the  plaintiff  that  she 

was  secretary  to  the  credit  aanager  of  the  plaintiff  and  that  in 

August  1930,  she  mat   the  original  ©ofttrsct  of  which  plaintiff's 

exhibit  3  was  a  correct  copy,  *s,nd  that  she  toolc  it  out  of  the  bindery 

and  replaced  it  with  a  receipt,  this  receipt  was  for  »  contract 

dated  «ay  23,  1939,  between  the  plaintiff  ooxsor-tion  and  tfolnorney 

for  #1,000.  Dm  testified  th  t  she  thereupon  prepared  a  statement 

of  the  defendant1®  account  and  n-rote  8  letter  t©  the  attorneys  for 

the  plaintiff  Md  enclosed  the  original  contract  in  the  letter  m& 

nailed  it.  ft  copy  of  the  letter  oAftfi     t   the  attorneys  for 

the  nlalntiff  stated  that  the  contract  was  enclosed  for  collection 

for  the  sua  of  $666.68.  At  the  saa*  time  she  mailed  the  letter  S&a 

prepared  •  aeaor&ndua,  which  is  offered  in  evidence,  showing  that 

the  cliia  hsd  been  aent  to  the  ?ittorneys  for  collection, 
a 
•faffs,*/ witness  for  the  plaintiff,  testified  that  he 

was  one  of  the  attorneys  to  whoa  the  communication  containing  the 

original  contract  was  mailed;  th*t  he  had  searohsd  his  records,  but 

w**s  unable  to  find  the  Instrument. 

fcclnerney,  in  his  own  behalf,  testified  th  t  he  talked 

with  Seiner  «bout  putting  an  ad  In  the  directory  and  that  Miner  left 
some  pstpfits  with  hia  to  sign,  but  thst  he  would  not  sign  thea;  th$t 
he  3id  not  give  siiner  an  order  for  the  1989  advertisement. 

On  4ugust  12,  1930,  defendant  wrote  the  plaintiff 
corporation  admitting  thst  he  owed  the  sum  of  ■I166.66,  balance  due 
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on  the  advertisement  in  the  director/  published  In  the  lest  half 
of  1339,  but  that  in  view  of  the  fast  tfaa*  they  had  notified  hiss 
that  they  would,  not  insert  his  advert  Isaae-at  for  19SQ  unless  he  paid 
this  *aount,  he1  did  not  believe  th-st  he  wis  liable  and  that  they  took 
their  ehanoea  in  publishing  the  advertisement  in  the  first  half  of 
1930.  This  would  In&icate  tht  there  w%s  a  contract  for  the  entire 
period  of  13  ssonths.  the  effect  of  the  letter  w%.s  that  the 
defendant  na  to  be  reie&eed  because  the  plaintiff  had  threatened 
not  to  oontinue  with  the  contract  for  the  yt&y  1930  until  the  balance 
for  the  year  1S9S  had  been  paid.  The  defendant  0.fc*d  the  advert iae- 
jaent  published,  which  would  indicate  th-*t  .■•.     .-vnowled^e  of  the 
fact  tn*t  there  was  so&e  sort  of  an  -agreement  between  the  plaintiff 
and  the  defendant.  In  his  affidavit  of  merits  filed  in  the  cause 
and  signed  by  the  defendant,  he  ordered  the  advertisement  inserted 
in  the  ;,ubiic  tion  for  the  six  months  of  1999,  &&&,  fcfeat  prior  to 
the  first  of  k  nuary  1-330,  he  instructed  the  plaintiff  not  to  insert 
his  advertisement  for  *W*  j  ortion  of  the  year  1930,  xhe  natural 
inference  to  be  drawn  froa  this  statement  in  the       it  of  merits 
would  be  th-.t  there  was  a  contract  for  13  jsonths  and  th?  t  the  defend- 
ant had  instructed  the  plaintiff  not  to  oontinue  with  the  publishing 
of  the  £dvertiseaei>t  sued  a   « 

In  our  opinion  the  overwhelming  weight  of  the  evidence 
appears  to  support  the  contention  of  plaintiff  that  there  was  a 
written  contract  for  1,000  to  cover  the  advertisement  in  question  in 
the  publication  of  the  telephone  directory  for  the  latter  half  of  the 
ytar  1939  and  the  first  half  of  the  ye&g  1930.   The  verdict  for  ?1S6.@8 
which  was  for  ft  balance  due  on  thf  .     ublioatioa  only,  is  against 
the  clear  weight  and  preponderance  of  the  evidence.  The  Municipal 
Court  should  have  granted  ft  n«w   trial. 
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BtflOWMl  of  the  vie*  we  entertain  thst  the  verdict  Is 

against  the  ole  r  weight  of  the  evidence,   the  judgment  is  preveTsed 
sad  the  e«u»e  rsaanded  for  i  Ml    kri    ..  s~] 
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Opinion  filed  Dec  29  1931 

K8U  J0ST2         delivered  the  ©pinion  of  the  court. 

This  is  km     1  from  wb  interlocutory  order  'ippoint- 
lag  |  receiver  for  certain  premises  on  »  bill  to  foreclose  ft  trust 
deed.  Oompiainsnt's  bill  *as  filed  August  3i«  1931,  and  the  trust 
deed  a«t  out  in  the  sill  was  given  to  secure  tttt  issue  of  350  bonds 
of  the  &gg*«f(aia  amount  of  1180,000,  together  with  interest  thereon. 
The  trust  deed  conveyed  ■  leasehold  interest  on  the  real  estate  in 
question  and  also  pledged  the  rents,  lasisaa   .   rofita.  It  contained 
also  the  general  oroviaions  found  in  %m»t   deeds  of  a  liXe  efesxaeta* 
v'uioh  provided  that  on  default  in  ths  paysa&t  of  principal  or 
interest,  the  trustee  n^mad  in  the  trust  deed  might,  without  the 
action  of  «.ny  of  the  bondholders  and  without  the  necessity  of  possess- 
ion of  «ny  of  the  bonds,  institute  suit  to  protect  the  rights  of  the 
various  bondholders. 

bill  chsrges  default  in  ttus  payment  of  |3,000  of 
the  bonds  du&  *a.y  1,  19®&«  and  in  the  payment  of  interest  coupons  due 
the  seas  date.  It  further  charges  defsult  in  the  payment  of  ground 
rent  amounting  to  rl, 366.88,  mi  r  result  of  which  the  leasehold 
estate  salght  be  terminated  and  the  security  of  the  truat  deed  lost, 
the  bill  charges  further  th  <t  suit  ia  brought  on  behalf  of  all  the 
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holders  of  bonds  *md  thnt  the  oreaises  couid  not  be  sold  for  aore 
than  1144,0':. ':,  '  r--     -■■:■   at  security. 

Notice  of  the  spplleatioa  for  ■  receiver  ma  served 
upon  226   Wabash  Avenue  ;?hops  luilding  Jor.or  tion,  the  record,  owner 
of  title. 

Krror  is  aasigBSd  beosuse  it  is  not  alleged  that  the 
maker  of  the  bond  w-^s  insolvent;  th  :t  it  does  not  ap^aa*  that  the 
complainant  owns  or  has  in  ita  possession  *sny  of  3»id  bonds;  that 
the  bill  of  ©osopisiot  w&n  not  properly  verified  and  because  the 
obligee  n-as«ed  in  complainant's  bond  is  not  the  proper  person  in  vhoaa 
favor  the  bond  should  run.  There  is  no  force  in  the  assignment  of 
error  to  the  effect  that  it  is  not  alleged  that  the  maker  of  the 
bonds  is  insolvent,  nor  is  there  any  force  in  the  argaasont  th-t  it 
does  not  appear  from  the  bill  aa  to  whether  or  not  the  trustee  was 
an  owner  of  any  of  the  bonds  involved,   ie  have  examined  the  veri- 
fic  tions  of  the  bill  of  coa.yis.int  and  find  that  it  is  sufficient, 
the  bond  ran  in  favor  of  the  record  owner  of  t  the 

time  the  oil!  was  fixed  and  is  sufficient.   If  it-  should  devc .  .-•  fc]  t 
an  improper  person  is  named  ne  obliges,  the  chancellor  .amy  re 
a  '/roper  bond  at  any  time. 

RB  see  no  reason  for  disturbing  the  order  *md#  for 
that  reason,  the  order  of  the  Circuit  jourt  appeinti       receiver 
is  affirmed. 

tt£3EL,  ;-'.J.  ■     ■  .   .  ■,  ;.        . 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Third  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


E.  J.  WELTER,  Sheriff. 


~ 


O  O  JL  ®  ra. « 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
rrc  -  -  ..^     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Number  8273 


Agenda  No.   24 


OSCAR   ENNENGA, 


Appellant 


JAMES  CHILTON,  a  Minor,  by 
FREDA  CHILTON,  His  Next  Friend, 

Appellee. 


Appeal  from 
Circuit  Court, 
Stephenson  County. 


BOGG-S,  J. 

An  action  in  trespass  was  instituted  by  appellee  against 
appellant,  in  the  circuit  court  of  V*4»aebag&-  county,  to  recover 
damages  growing  out  of  an  assault.    J%A± 

The  declaration  contained  two  counts.   The  first  count 
averred  that  on  May  6th,  1929,  appellant  "with  force  in  arms, 
in  the  county  aforesaid,  assaulted  the  plaintiff,  James  Chilton,, 
then  and  there  a  minor  of  the  age  of  fourteen  years,  and  then 
and  there  violently  seized  and  laid  hold  of  him  and  jerked  and 
dragged  the  said  James  Chilton  through  the  streets  of  the  city 
of  Freeport,  and  threw  the  said  plaintiff,  James  Chilton,  into 
a  certain  garage,  *  *  *  then  and  there  causing  said  plaintiff  to 
fall  upon  a  motor  vehicle  with  great  force,  and  with  great  force 
and  violence  shook  and  pulled  about  the  plaintiff  and  threw  him 
down  to  and  upon  a  certain  cement  floor*  *  *  and  also  with  great 
force  and  violence  tore  and  damaged  the  clothes  of  the  plaintiff," 
averring  damages,  etc.   The  second  count  charged  that  appellant 
"with  force  in  arms,  made  an  assault  on  the  plaintiff  and  then  and 
there  beat,  bruised,  wounded  end  ill-treated  him;  and  other  wrongs 
to  the  plaintiff  then  and  there  did;  against  the  peace  of  this 
State,"  etc. 

To  said  declaration,  appellant  filed  a  plea  of  the  general 
issue.  A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee  for  §5,000.   To  reverse  said  judgment,  this 
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appeal  is  prosecuted. 

On  May  6,  1929,  about  seven  o'clock  P.  M. ,  appellee  and 
some  other  boyp  were  in  front  of  a  hamburger  stand  in  said  city 
when  appellant  and  his  wife  alighted  from  their  automobile,  and 
started  down  the  street  on  the  sidewalk.  After  they  had  proceeded 
a  few  steps  appellant  turned  back,  took  hold  of  appellee  and 
proceeded  with  him  down  the  street.   On  reaching  a  garage,  re- 
ferred to  as  the  Brokhausen  garage,  appellant  opened  the  screen 
door  and  pushed  or  shoved  appellee  into  the  garage. 

Appellee's  testimony  is  to  the  effect  that  appellant  took 
him  by  the  collar  of  his  shirt,  forcibly  took  him  down  the  street, 
and  pushed  or  shoved  him  into  said  garage;  that  he  fell  against 
the  fender  of  an  automobile  and  received  injuries,  from  which  he 
is  still  suffering. 

On  the  trial,  it  was  stipulated  that  appellant  was  worth 
|75,000. 

Appellee's  mother  testified  that  she  called  appellant  on 
the  phone  and  stated,  "I  am  the  mother  of  the  boy  that  you  took 
up  the  street  *  *  *  and  I  am  calling  and  asking  you  why  you  did 
it,  and  what  the  boy  did  that  you  should  do  such  a  thinfc-, ,:  that 
appellant  answered,  "Well,  I  did  it  for  my  own  amusement."  This 
witness  further  testified  that  she  stated  certain  people  had 
oalled  her  up  by  telephone  in  reference  to  the  matter,  and  that 
appellant  replied,  "You  can  be  glad  when  they  called  you  that 
they  didn't  tell  you  that  he  had  been  murdered. "  Appellant 
admitted  having  stated  to  appellee's  mother  that  what  he  did  . 
was/for  his  own  amusement,  but  denied  having  said,  "you  can  be 
glad  when  they  called  you,  that  t  hey  didn't  tell  you  that  he  had 
been  murdered." 

Joe  Sheets  testified  on  behalf  of  appellee  that  appellant 
"threw  the  kid  in  the  garage,  up  against  the  car.  *  *  *  He 
(appellant)  turned  around  and  was  looking  at  Mr.  Moore  and  myself, 
and  said  'take  care  of  the  damned',  or  'God  damned  little  brat,' 
I  don't  know  which,  it  all  happened  so  quickly.  Mr.  Ennenga  went 
down  the  street  fast.   He  was  mad  about  something." 
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Appellant  testified  that  after  ha  and  his  wife  had 
alighted  from  his  car,  "I  got  about  half-way  across  the  sidewalk. 
My  wife  was  getting  out  of  the  car  and  stepped  up  on  the  higher 
sidewalk;  the  boy  pointed  down  toward  her  and  laughed  and  said, 
♦Ha,  ha,  ha,'  and  pointed  toward  her;  the  boy  was  James  Chilton 
plaintiff  in  this  case.   I  got  somewhat  angry,  and  I  started  east, 
toward  the  hotel  on  the  north  side  of  the  street.  *  *  *  I  looked 
around  for  a  policeman,   I  didn't  see  a  policeman,  so  I  took  a 
step  or  two  on  my  way  toward  the  hotel,  down  the  sidewalk,  and  then 
I  stopped  again  and  looked  back  at  James  Chilton.   I  looked  at 
him  and  he  was. laughing.   I  turned  around  and  got  hold  of  him  and 
began  walking  up  the  street  toward  the  police  station.   I  got  hold 
of  him  and  walked  him  along  with  me,  up  the  street.   I  was  quite 
angry.  *  *  *  I  said  to  him,  'I  am  going  to  take  you  to  the  police 
station;  you  can't  do  this  again,'  *  *  *  I  didn't  say  anything 
more  to  the  boy.  *  *  *  *  I  had  come  about  to  the  beginning  of 
the  Brokhausen  garage  building  when  I  saw  my  friend  Jim  Moore, 
standing  beside  the  gasoline  pump,  giving  gasoline  to  a  car.  *  *  * 
I  didn't  go  any  farther  toward  the  police  station,  and  I  took 
the  boy,  Jim  Chilton,  end  pushed  him  into  the  Brokhausen  garage 
door." 

It  is  first  contended  that  the  averments  of  the  declaration 
are  not  sufficient  to  sustain  exemplary  damages;  that,  in  order 
that  exemplary  or  punitive  damages  be  allowed,  the  declaration 
must  charge  malice.   If  it  is  sieant  that  such  charge  must  be  made 
in  express  terms,  the  point  is  not  well  taken. 

"An  assailt  and  battery  is  the  unlawful  beating  of  another." 
Cahill's  Stat.,  chap. «§8,  sec.  21. 

"Malice  in  common  acceptation  means  ill  will  against  a  per- 
son, but  in  its  legal  sense  it  means  a  wrongful  act,  done  inten- 
tionally, without  just  cause  or  excuse."  Cooley  on  Torts,  209, 
note  3;  in  re  Hurray,  109  111.  31-33. 

As  a  general  rule  of  pleading,  it  is  not  necessary  to  claim 
exemplary  damages  by  name,  it  being  sufficient  that  the  facts 
alleged  and  the  proof  be  such  as  to  warrant  their  assessment. 
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8  R  C  L  626;  TaneEsT  v.  St.  Louis  IT.  B.  T.  By.  Co,  230  111.  300-504. 
Prussner  v.  Brady,  136  App.  395-398. 

If  it  appears  that  a  party  has  acted  with  a  -wanton,  willful 
or  reckless  disregard  of  the  rights  of  a  party,  malice  will  be  in- 
ferred and  the  jury  may  allow  exemplary  damages.   Illinois  &  St, 
L.  Ry.  &  Coal  Co.  v.  Cobb,  68  111.  53;  Farrell  v.  Warren,  51  111. 
467;  Taneski  v.  St.  Louis  IT.  B.  T.  Ry.  Co,  supra  304. 

I'alice  is  inferred  where  an  assault  and  battery  is  committed^- 
with  a  reckless  disregard  of  the  rights  of  the  person  assaulted. 
Hinton  v.  ITuhlman,  201  App.  177-179. 

The  appellate  Court  of  the  First  District,  in  In  Re  John 
Bobzin,  220  App.  470,  at  page  471  says: 

"In  Ketterman  v.  People,  181  App.  682,  it  is  Held  that 
malice  is  the  gist  of  an  action  of  trespass  vi  et  amis  for  an 
assault  and  battery." 

In  Drohn  v.  Brewer,  77  111.  280,  the  court  in  discussing 
the  matter  of  exemplary  damages  at  page  283  says: 

.  "If,  however,  the  assault  was  made  with  considerable  pro- 
vocation and  without  malice,  and  yet  if  the  assault  was  of  a  wanton, 
gross  and  outrageous  character,  which  the  evidence  tends  to  estab- 
lish was  the  ease,  then  the  plaintiff  might  recover  exemplary  dam- 
ages." Citing  Cedric  on  Damages,  5  Sd.  568. 

It  is  also  contended  by  counsel  for  appellant  that,  even 
if  it  be  held  that  the  declaration  is  otherwise  sufficient  to 
support  a  verdict  for  exemplary  damages,  the  use  of  the  words 
"with  ferae  in  arms:'  instead  of  "with  force  and  arms",  while 
sufficient  where  actual  damages  only  are  sought  to  be  recovered, 
is  not  sufficient  where  exemplary  damages  are  claimed.  Evidently 
the  use  of  these  words  was  a  clerical  error,  and  in  considering 
the  sufficiency  of  the  declaration,  we  are  so  holding. 

It  being  charged,  among  other  things,  that  appel3e  e,  at 
the  time  in  question,  was  only  fourteen  years  of  age,  the  aver- 
ments of  the  declaration  are  clearly  sufficient  to  support  a 
verdict  and  judgment  for  punitive  damages,  if  warranted  by  the 
evidence. 
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It  is  nest  insisted  that  the  court  errea  in  striking  from 
the  record  the  testimony  of  Dr.  Best.   In  this  connection  it  is 
contended  by  counsel  for  appellant  that  the  court  struck  all  of  the 
testimony  of  Dr.  Best,  not  only  his  testimony  in  regard  to  what  he 
found  from  an  examination  of  the  x-ray  picture,  but  his  testimony 
with  reference  to  what  he  found  in  treating  appellee  as  his  family 
physician. 

The  record  discloses  that  the  court  did  not  strike  the 
whole  of  Dr.  Best's  testimony,  but  only  so  much  thereof  as  had  to 
do  with  his  interpretation  of  salfi  x-ray  picture.  As  to  the  court's 
ruling  in  excluding  the  doctor's  testimony  on  the^ x-ray  picture, 
there  was  no  error,  for  the  reason  that  the  doctor  testified  he 
did  not  see  the  x-ray  picture  taken,  and  the  party  who  took  the 
same  was  not  placed  on  the  stand  to  identify  it. 

It  is  also  insisted  that  the  court  erred  in  refusing  to 
admit  in  evidence  a  certain  school  record.  Appellee  had  testified 
to  the  effect  that  on  account  of  his  injuries  he  had  been  absent 
from  school  for  a  month  during  that  school  year.  Said  record  was 
offered  by  appellant  to  show  that,  in  the  preceding  year,  appellee 
had  been  irregular  in  his  school  attendance.  The  party  who  had 
charge  of  the  record  stated  that  she  had  no  knowledge  with  reference 
to  its  accuracy.   It  is  insisted  by  appellee  that  a  sufficient 
foundation  was  not  laid  for  its  admission.  V/ithout  reference  to 
that  question,  the  court  did\  err  in  refusing  to  admit  said  record, 
as  appellee's  sohool  attendance  prior  to  his  injury  was  not  an 
issue  in  the  case. 

It  is  nest  insisted  that  the  court  erred  in  giving  appellee's 
second  instruction,  which, is  as  follows: 

"The  Court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  assaulted  the  plaintiff  without 
any  provocation,  and  that  such  assault  was  a  wanton  and  aggravated 
one,  and  that  the  public  good,  or  justice  to  the  plaintiff,  or 
both,  demand  it,  then  the  lav  is  that  they  are  not  confined  in 

their  verdict  to  actual  damages,  if  you  believe  from  the  evidence 
that  any  such  are  proven,  but  may  give  exemplary  damages  not  only 
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to  compensate  the  plaintiff,  but  to  punish  the  defendant  for  such 
wanton  assault,  if  such  is  shown  by  the  evidence,  not  exceeding 
the  amount  claimed  in  the  declaration." 

It  is  insisted  that  this  ins tract ion  is  erroneous  in  re- 
ferring the  jury  to  the  amount  of  the  ad  damnum.   The  earlier  cases 

on 
seem  to  have  held  that  an  instruction  was  not  objectionable/that 

account.   Foote  v.  ITichols,  28  111.  488;  Lake  Shore  &  M.  S.  Ey.  Co. 
v.  Parker,  131  111.  557-567;  Central  Ry.  Co.  v.  Bannister,  195  111. 
48-53;  Kellyville  Coal  Co.  v.  Striae,  217  111.  516-533;   The  more 
recent  cases  criticize  instructions  of  this  character,  but  have 
not  held  the  giving  of  the  same  to  be  reversible  error,   "^ast  St. 
L.  C.  Ry.  Co.  v.  3'Hara,  150  111.  580-584;  Davis  v.  Miohigan  C. 

R.  R.  Co.  294  111.  355-359.   while  we  do  not  ap  prove  the  giving 
of  said  instruction,  we  womld  not  be  warranted  in  reversing  the 
judgment  on  that  account. 

It  is  also  insisted  that  the  court  erred  in  refusing 
appellant's  first,  second,  third  and  fourth  refused  instructions. 
Appellant's  first  refused  instruction  is  as  follows: 

"The  Court  instructs  the  jury  that  if  you  believe  from 
a  preponderance  of  the  evidence  in  this  case  that  the  defendant 
Oscar  Innenga  wrongfully  laid  hands  on  and  pushed  the  plaintiff, 
James  Chilton,  yet  if  you  further  believe  from  the  evidence  that 
the  plaintiff  gave  provocation  for  the  conduct  of  the  defendant 
at  the  time  and  place  where  the  injury  is  alleged  to  have  taken 
place,  the  ijury  may,  in  assessing  damages  against  the  defendant, 
in  case  you  believe  from  a  preponderance  of  all  the  evidence  that 
the  plaintiff  is  entitled  to  damages,  take  into  consideration  the 
wrongful  conduct  of  the  plaintiff  towards  the  defendant  or  his 
wife,  if  you  believe  from  the  evidence  in  the  case  that  any  wrong- 
ful conduct  has  been  shown  on  the  part  of  the  plaintiff  by  the 
evidence." 

The  court  did  not  err  in  refusing  this  instruction,  for 
the  following  reasons:  First,  the  language,  "if  you  further  believe 
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from  the  evidence  that  the  plaintiff  gave  provocation  for  the 
conduct  of  the  defendant,"  leaves  to  the  jury  the  question  as  to 
whether  there  was  provocation.   Second,  it  assumes  that  there  could 
be  provocation  by  words  or  actions,  which  might  warrant  the  use 
of  actual  force.   Third,  any  provocation  there  may  have  been  could 
only  be  considered  in  mitigation  of  the  punitive  damages  and  could 
not  be  at  all  considered  as  to  the  actual  damages. 

T.h.ile  ire  hold  that  this  instruction  was  properly  refused, 
appellant  is  clearly  entitled  to  have  a  properly  guarded  instruc- 
tion given  on  that  question.  Donnelly  v.  Harris,  41  111.  126-128. 

Appellant's  second,  third  and  fourth  refused  instructions 
are  as  follow  s: 

Second  "The  plaintiff  in  this  case  is  James  Chilton  and 
the  defendant  Oscar  Ennenga." 

Third  "The  Court  instructs  the  jury  that  a  husband  is 
within  his  legal  rights  to  protect  his  wife  in  public  places  from 
the  insults  and  insulting  remarks  made  to  or  about  her  by  third 
persons,  and  this  right  applies  to  the  insults  and  insulting  re- 
marks of  a  minor  as  well  as  to  adults,  if  you  believe  that  said 
minor  has  reached  the  age  of  discretion." 

Fourth  "The  Court  instructs  the  jury  that  a  minor  is 
liable  for  his  tort  and  not  the  parent,  unless  the  parent  aids 
or  assists  the  minor  in  committing  such  torts." 

These  instructions  are  all  abstract  in  form.  The  thjr  d 
and  fourth  are  also  misleading  in  character.  The  court  did  not 
err  in  refusing  said  instructions. 

Lastly  it  is  insisted  *hat,  even  conceding  that  appellee 
is  entitled  to  exemplary  damages,  the  verdict  of  the  jury  is  so 
excessive  that  the  judgment  should  be  reversed  on  that  account. 

While  ordinarily  judgments  are  not  reversed  on  account 
of  the  amount  evidently  allowed  as  punitive  damages,  still j  iff\ 
the  verdict  of  the  jury  is  so  large  that  it  is  manifest  that  the 
jury  were  not  warranted  in  assessing  the  amount  it  did  for  punitive 
damages  in  addition  to  actual  damages,  the  court  should  set  aside 


•  acf 

him 

-   ■         ■'.  : 

a      - 

s  -  :n  X 

'■'    ' 

'   '■■-  t 

i  " 


'      ■    : 


-8- 

the  verdict.   See  Sutler  v.  Smith,  57  111.  252-257;  Eshelmai  v. 
Rawalt,  298  111.  192-197. 

e  fcafi  hold  that  the  damages  in  this  case  are  so  excessive 
as  to  require  a  reversal  of  the  Judgment,  notwithstanding  our 
holding  that  the  jury  would  have  the  right,  on  the  record,  to 
award  exemplary  daiaages. 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  will  be  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 


STATE  OF  ILLINOIS, 

second  district  \  I;  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Minors,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M—  5-28) 


AT  Aj^ERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa/  on  Tuesday,  the  Third  day  of^sgTDruarj*,  in 
the  year  of  our  Lord  xane  thousand  nine  hundred  and  thirty-bne, 
within  and  for  the  Second  District  of  the  State  of  IllinoiJ 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGC-S ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.        Jfef  fj 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

501    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Jones,  J: 

.         Icy,  plaintiff,  recovered  a  judgment   for 
10,S9£#50  and  a  est  a  again**  defendant  insurance  I  on 

three  fire  insurance  policies  covering  plaintiff's  farm  real- 
denoe,  barns,  and  other  farm  builc  I  ith  their  contort ta« 

~&ch  of  the  policies  eoatai  ned  a  provision  that  the 
assured  shall  forthwith  give  notice  of  eay  loss  to  the  secre- 
tary of  the  company,  and,  within  thirty  ftor  such  lose, 
deliver  to  aem#  affieiar  of  Use  c  japan  y  a  .particular  account 
of  such  loss,   signed  and  sworn  to  by  hte.  th, 
and  ninth  counts  of  the  emended  declaration  set  up  a  waiver 
of  said  provisions  by  averring  that  after  the  fire,  fie 
was  by  its  duly  authorized  agent  forthwith  ap-rised   thereof, 
end  beirc  so  ap-xleed,  informed  plaintiff  that  it  had  actual 
notice  t  ereof ,  and  that  there  wa;            tag  further  required  of 
plaintiff j    that  defenfti    t,   Uu       u  its  officers  and  i 
further  Informed  plaintiff  there  was  no  reason  for  rt 
to     ay  the  loss  under  said  policies,  other  than  it  was  believed 
by  defeiidant  that  plaintiff  was  involved  or  was  to  blame  for 
the  fire;   that  the  eei  pony  was  ready  and  willing  to  pay  the 
loss  Immediately,  were  It  not  for  the  fact  that  it  considered 
plaintiff  to  blame  for  the  burning;              wing  to  plaintiff's 
absence  from  the  St*t«  of  Illinois  and  his  illness,  he  was  un- 
ebl©  to  seise  proof  of  loss                                 S  froa  the  date  of 
euoh  loss?  and  th&t  defendant,  through  Its  officers?  -  n8  I 
by  the  neane  aforesaid,  waived  any  further  proof  of  loss. 


M 

■ 

■ 

f  ha* 


-i  #I<fi! 


-2~ 

Eaoh  count  of  the  declaration  averred  the  fnralshlng  of  proofs  of 

loss  an     oroh  25,  1927,  about  42  days 

The  fir©  occurred 
waa  at  Ai  hanaaa  for  medical  trc  .so 

and  earn  of  the  farm  buildings,  raid  a  lot  of  I  rty 

was  entirely  consumed  sad  #rly  was  in- 

tiff  testified  that  after  completing  his  trc  J 

he  returned  to  hia  farm  on  "aroh  nth,  and  went  i  he 

home  of  we  hoiz,  seex'etary  of  defendant  company, 
the  fire  vdth  hi   ;  fast       L     n        h©  oould  do 

as  he  «as  waiting  for  the      1X9  !  arshalj  nnd  that  there  was  nothing 
for  the  plaintiff  to  do,      hen  the  written  proofs  of    ' 
furnished  h'olK  on  March  85th,  1987,  he  accepted  t;      ,  it 

era  they  were  retained  by  tJ  objection* 

November  of  the  sane  year,  the  'tifled  the  insured  in 

writing  to  ap  -ear  at  the  residence  of  the  secretary  of  the  eompaay 
for  examination  under  oath,  pursuant  to  the  terns  of  the  policies, 
in  reference  to  the  proofs  of  loan- he  hod  filed.  He  compiled  with 
the  notice  and  waa  examined  by  Hols* 

,    AfUts  this  appeal  was  perfected,  plal  ved  to 

strike  the  bill  of  exeeptlona  fron  the  record,  on  the  ground 
that  the  bill  of  exeeptlona  as  filed,  contains  the  argument  of 
counsel,  n.nd  the  copy  whitfe  was  left  with  plaintiff* s  attorneys, 

previous  to  its  signing,  did  not  contain  it. 

It  is  not  shown  that  the  copy  left  Trith  defendants 
attorneys  was  ne1  ed  bill   ->f 

tions  presented  i  trial  Juilge.      Ehe  record  Indieatee  that 

the  arguments  wore  inserted  after  the  bill  was  presented,     It 
la  not  required  that  the  oopy  left  wit! 
contain  ell  that  in  oed  In  the  bill  lly 

settled  end  signed,  ,  i    i  .   ":. 

o  for  ss  shown  by  the  .  posed  bill  was 

in     ood  faith  left  with  do  ,ieys.      In  the  settle- 

ment of  a  bill  of  exceptions,  :.    ■'xdge  exercises  a  wile 

dlaoretlonary  pmrmt*      hie  §§  itl&tt  of  what  it  shall  con- 

tain  is  for  .dioiel  eot.     8fce*e   mrtlea  do  not 


■ 
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agree,  he  crust  decide  tents  of  the  bill, 

end  proceed  to  settle       a  it  no  >ple  v. 

In  the  absence  of  a     I      the 
oont-  Mfl  the 

discretion  rep  ^ied  In  him.,  , 

general  rule  is  that  bills  of  exception  usual  be 
signed  within  the  time  oresoribed,  (£  .   .   .     *al  end  rror, 
144,)  and  they  will  not  be  stricken  for  ere  irregularities 
in  practice,  especial     re  the  irregularity  is        the 
trial  f"udrx.  (4  ,  .  .  speai  and  rror,  3S5.5  in  this  as 
it  does  not  sp  ear  that  the  bill  is  in  any  rise  inaccurate j 

of ore  the  notion  to  strike  it  flroa  the  record  la 

It  is  insisted        re  T.-as  a  failure  to  prove 
the  wrerments  of  the  dselaratien,  sad  each  and  every  county 

of.  Ho  notion  was  made  at  the  trial  to  exclude  the 
evidence  or  to  direct  a  verdict  for  defe« 
ties  of  sufficiency  of  lite  SYidaj  co  to  support  the  vera  lot 
was  not  raised  in  the  notion  for  a  new  trial  or  vtherwise. 
It  cannot  now  be  raised  on  appeal*  {  ugax  Greek  r  ining 
pany  v.  Petersen,  177  .11.  S£4«]   ;o  error  has  boon  assigned 
as  to  I  is  denial         I   for  a  new  t  de- 

fendant oannot  urge  tltat  the  verdict  was  age  5  of 

the  evidence.  In  the  absence  of  such  an  assignment,  %hs  suf- 
ficiency of  the  evidence  to  sap      a  vercict  oannot  be 
raised,  and  no  question  as  to  the  wsig      Us  svi denes  is 
properly  before  us.  (Liggett  v.  Strum,  243  111.    t    ifl| 
Drake  tanderd  achine   >rke  v,      an,  135  111*      09.) 

e  hold  that  the  retention  of  the  proofs  of  loss  with- 
out objrc  y  in 
ber,  l©f>7,  for  I      ;ination  of  plaintiff  with  respect 
to  the  proofs  sf  1"                voh  examination,  m 

terms  of  the  polisies,  iver  of  the  re  uire- 

Eient  t!u  t  such  proofs  of  1  led  within  thirty 

days  after  the  fire.  (D&srsssa  ▼•  ' illlnnsburg 
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ity     Ira  laauranee  Company,  204  111,  /'pp.  :  v. 

National     ire  Insurance  '  ,      pp.  1.)  art 

©annot  be  heard  to  say  that  the  contract  is  vail     for 
purpose  and  at  tne     ame  tine  thrt  it  is  invalid  I  other 

purpose©.     (Bennett  v.  Pinion     ©rvioe  life  Insurance     ompany, 
803   111.  439.) 

here  wna  no  reversible  error  in  pemittin-  iff 

to  testify  Hurt  in  [)«mj  rAcr,  1926,  defendant  p  W  a  amaH'- lose 
under  the  s&aie  policies  involved  here,  without  re 
to  furnish  proofs  o      .        .  lor 

loas  by  fire  nay  act  he  sufficient  of  itself  to  oxouw 
insured  from  furnishing  proofs  as  to  a  1-ter 
this  oe.se,   it  was  proper  to  consider  1        1 
and  cireuinattmo  e  in  evidence,  xi-rainin    whether  tlv 

had  been  a  traiver  of   proofs  the  instant  lose. 

he  trial  court  did  not  err  in  cv  timony 

aa  to  the  loss  o 

by  thv  fire.     The    i    1     i»  voll  settled  that  \m     :■  v«r 

of  total  loss  of  rty  insur*     ,  rny  taay  be  : 

a  partial  Iocs  unaer  too  ^olioy,  «   '       .   3.n;r  :-  nee 

Company  v.  "hitohill,  m  ill,  30.-::*  re  not 

to  be  o  ■«.<.!.  id  ©red  in  ascertaining  too  amount  oJ  ;«»< 

(Kfclekerooej^  r  Insurance  Go*  v.  8<*al&,  00  ill.  368)  but  the  !*»• 
must  be  Shewn  b:    other  evidence.      (Gorman    ru-urenee  Company  v. 
Boor,  63  ill.     9  .  no/.     '  '  ero  was  ampl<    testimony  on  tl 
tion  of  the  mount  &  m  outride  the  doom 

evidence. 

it  la  '.vin^ 

anci  rofuninc  of    .  Utinofl  of 

ar-e  not  vc,  but  are 

gOJterroJ  t, }  only  by  their  a 

properly  before  thin  ','ourt*     {  r,  my* 

253   111.        ■•.      0). 


. 


*&. 


If  t  c  jury  beiitvQC.  itlmony  aa  af 

tiff  as  tr>  the  yr.lue  or  th  ity  destroyed ,  the  ver- 

dict li  not  excessive,     ""€  pcrcel-  in  the 

rulings  on  objections  % 

t  of  tt. 
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STATE  OF  ILLINOIS, 

second  DiSTiiiCT  ■  Ia  JUSTUS  Ik  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  rny  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and   affix  the  seal   of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— 1M—5-2S)  , 


AT  A  TERM  OF  THE  APPELLATE  COURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Third 
the  year  of  our  Lord  one  thousand  nine  hundr 
within  and  for  the  Second  District  of  the  St 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
i  QR  Q        the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8269 


Agenda  30 


SOPHIA  MDNSOH, 

Appellee 

VB. 

THE  CITY  OF  OTTAiA,  a 
MUNICIPAL  CORPORATION. 
Appellant 


Appeal  from  Lp  Salle 
County . 


Jones,  J. 

Sophia  Munson  instituted  a  suit  against  the  City  of 
Ottawa  to  recover  for  injuries  alleged  to  have  been  sustained 
in  a  fall  on  a  defective  sidewalk.   The  declaration  contained 
three  counts.   The  first  count  charged  that  the  defendant  failed 
to  use  reasonable  care  to  "keep  the  sidewalk  in  reasonably 
good  repair  and  condition.   The  second  count  charged  that  de- 
fendant negligently  suffered  thp  sidewalk  to  remain  in  bad 
and  unsafe  repair  and  condition,  and  permitted  some  of  the 
bricks  to  be  removed  and  taken  away  and  other  bricks  to  become 
loose  and  out  of  place  and  torn  up.   The  third  count  is  practically 
the  same  as  the  second.  Each  count  averred  the  exercise  of  ordin- 
ary care  on  the  part  of  olaintiff ,  and  that  she  unavoidably 
stepped  upon  a  loose  brick  and  was  thereby  injured.  A  verdict 
was  returned  in  favor  of  plaintiff  for  $2500  and  .judgment  was 
entered  thereon. 

It  is  contended  that  the  evidence  doeg  not  show  the 
defendant  was  negligent.   Several  witnesses  testified  that  the 
sidewalk  on  which  plaintiff  fell  had  been  in  a  bad  state  of 
repair  for  some  months  prior  to  the  accident.  The  testimony  of 
one  witness  tended  to  show  that  previous  to  the  time  of  the 
accident  she  had  notified  one  or  more  officers  of  the  city  of 
the  walk's  condition,  and  on  the  whole,  the  evidence  fairly  tends 
to  prove  the  walk  had  been  in  a  bad  state  of  repair  for  a  suffi- 
cient length  of  time  prior  to  the  date  of  the  injury'  to  charge  the 
defendant  with  knowledge  of  siich  condition.   In  that  situation, 
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defendant's  liability  for  damages  is  the  same  as  if  it  had  actual 
notice.   (Ourtis  v.  Paris,  234  111.  App.  157;  Murphy sboro  v.  0' Riley, 
36  111.  App.  157.)  Whether  or  not  plaintiff  was  in  the  exercise  of 
due  care  for  her  own  safety   immediately  before  and  at  the  time  of  the 
accident  was  a  question  of  fact  and  the  finding  of  the  .jury  seems 
amply  supported  by  the  evidence. 

The  declaration  averred  that,  by  reason  of  her  injiiries, 
plaintiff  was  hindered  from  transacting  her  business  and  affairs 
and  prevented  from  doing  her  usual  household  duties  and  transacting 
her  other  business  and  affairs.   The  Oourt  admitted  testimony  tend- 
ing to  show  that  after  her  injury,  she  was  not  able  to  do  her 
ordinary  work,  and  that  prior  to  the  injury,  she  had  been  keeping 
boarders  and  roomers,  and  lad  also  engaged  in  paoer  hanging.   It 
is  claimed  that  under  the  averments  of  the  declaration,  such  testi- 
mony was  not  admissible,  but  we  think  the  averments  were  broad 
enough  to  ad^iit  it  and  that  the  trial  court  committed  no  error 
in  that  regard.   (Village  of  Ohatsworth  v.  Eliza  Rowe,  166  111.  114.) 

The  first  sentence  of  olaintiff s  instruction  Wo.  1 
told  the  jury,  as  a  matter  of  law,  that  it  is  the  duty  of  every 
municipal  corporation  in  this  state  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  the  use  of  the  public.   Such  is 
not  the  law.   The  duty  of  a  municipality  is  to  exercise  ordinary 
care  to  keep  its  sidewalks  in  a  reasonably  safe  condition  for 
the  use  of  the  public.   After  the  aforesaid  incorrect  statement 
of  an  abstract  proposition  of  law,  the  instruction  oroceeds  to 
make  particular  reference  to  the  case  on  trial,  and  in  doing  so, 
gives  a  correct  statement  of  the  rule.   Trking  the  instruction  as 
a  whole,  it  could  not  have  misled  the  jury,  and  while  it  directed 
a  verdict,  the  direction  was  based  upon  all  of  the  elements  necessary 
to  a  finding  in  favor  of  the  plaintiff.   It  expressly  told  the  jury 
that  in  order  to  find  a  verdict  for  the  plaintiff,  it  was  the  duty 
of  the  plaintiff  to  prove  by  the  greater  weight  of  evidence  that 
the  sidewalk  ^as  in  a  defective,  unsafe,  or  dangerous  condition, 
and  that  the  defendant,  the  City  of  Ottawa,  had  notice  thereof  and 
neglftcted  to  use  reasonable  and  ordinary  ca.re  in  repairing  the 
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the  same  and  keeping  it  in  a  reasonably  safe  condition,  lie  cannot 
commend  the  instruction  because  of  the  incorrect  statement  inVits 
first  sentence,  but  we  do  not  hesitate  to  hold  thrt  thrateAwas  no 
reversible  error  in  the  giving  of  the  instruction  in  itg  entirety. 
Under  a  fair  interpretation  of  the  language  employed,  there  was  no 
omission  of  any  element  essential  to  an  instruction  which  directs 
a  verdict. 

From  what  we  have  said  with  resoect  to  the  admissibility 
of  evidence  relating  to  olaintiff's  incapacity  to  perform  the  work 
of  hanging  paper  and  keeping  boarders,  it  follows  that  there  was  no 
error  in  the  giving  of  plaintiff's  sixth  instruction. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


STATE  OF  ILLINOIS, 

second  district  j  ],  JUSTUS  L.  JOIIXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand   and   affix  the  seal   of  said 

Appellate  Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 


(88416 — 1M— 5-28) 


AT  A  TERM  OF  THS  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  oj»»-j£u"esday ,  the  Fifth  day  of  May,  i 
£— -^""""^  f 
the  year  of  our  Lord  one  ^thousand  nine  hundred  and  thirty-one, 

/ 

within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present—The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8302  Agenda  40 


ROANOKE  STATE  BAM  OF        ) 
ROANOKE,  ILLINOIS,  ) 

Appellee,       )      APPEAL  FROM  THE  CIRCUIT 


COURT  OF  /OODFORD  COUNTY, 


DAVID  C.  BELSLEY,  et  al 
(DAVID  C.  BELSLEY, 

Appellant) . 


Jett,  J. 

This  is  an  appeal  by  David  C.  Belsley,  appellant,  from 
a  decree  entered  June  9,  1930,  against  him  in  favor  of  Roanoke  St  aire 
Bank,  apoellee,  directing  appellant  to  pay  to  aopellee  the  amount 
of  a  certain  judgment  entered  against  him  in  a  suit  at  law  for  the 
sum  of  f 11, 330. 00  together  with  interest  thereon  at  the  rate  of 
5fo   per  annum  from  December  38th,  1939,  and  all  costs  accruing  on 
said  judgment  and  the  costs  of  this  suit,  within  60  days,  and  if 
the  apoellant  does  not  pa3^  ^£$$s    judgment,  interest  and  ©osts  as 
aforesaid,  then  and  in  that  event,  150  shares  of  the  capital  stock 
of  apuellee  bank  owned  by  said  appellant  be  sold  at  public  auction 
subject  to  the  claim  of  the  Central  National  Bank  and  Trust  Company 
of  Peoria,  Illinois,  for  $4, 000. 00  with  interest  thereon  at  the 
rate  of  Qfo   per  annum  from  January  37,  1930. 

On  December  28,  1939,  appellee  obtained  a  judgment  by- 
confession  against  the  Baid  David  C.  Belsley,  appellant,  on  four 
promissory  notes  for  $11,330.00  and  costs.   The  sum  of  311,330.00 
includes  the  sum  of  $1,030.00  attorney's  fees  allowed  in  the  cause 
in  which  the  judgment  was  confessed.   On  December  30,  1929,  execu- 
tion was  issued  on  this  judgment  and  delivered  to  one  C.  R.  Mars, 
sheriff  of  Woodford  County.  On  January  3,  1930,  the  said  sheriff 
made  a  return  of  the  execution  in  the  following  language:   "I  Here- 
by return  the  within  execution  wholly  unsatisfied,  by  order  of  the 
plaintiff's  attorneys,  Ridgley  &  Ridgley.11 

A  ppellee  filed  its  bill  on  January  3,  1930,  being  the 
same  day  the  execution  on  the  judgment  was  returned  unsatisfied.   In 
said  bill  it  is  alleged  that  the  execution  was  issued  and  that  it 
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was  returned  wholly  unsatisfied  and  that  appellant  owned  150  shares 
of  the  stock  of  appellee  bank.   It  is  further  alleged  in  said  bill 
that  ap-oellee  did  not  have  the  possession  of  the  stock;  that  the 
sheriff  was  unable  to  seize  the  certificates  and  the  apoellant  did 
not  surrender  them;  that  appellant  is  a  resident  of  Woodford  County 
and  had  sold  and  conveyed  all  his  real  estate  in  Woodford  and  McLean 
Counties  and  had  no  other  property  subject  to  levy  and  sale;  that 
appellee  is  without  remedy  save  in  a  court  of  equity  and  prays  for 
an  answer  under  oath  to  certain  interrogatories,  chiefly  concerning 
the  ownership  and  location  of  the  stock  in  question  and  a  prayer 
for  injtmctive  relief  to  restrain  any  transfer  or  incumbrance  of  the 
stock  in  question. 

To  the  bill  appellant  filed  a  demurrer  which  was  overruled. 
After  the  overruling  of  the  demurrer  anoellant  answered  the  bill  ad- 
mitting the  obtaining  of  the  judgment  against  him  but  denied  that 
the  amount  due  from  the  apoellant  to  appellee  was  $11,330.00,  answer- 
ing that  it  was  $9797.60;  he  admitted  ownership  of  the  stock  in 
question  in  ap-oellee  bank  and  alleged  that  only  one  of  the  notes  put 
in  judgment  by  appellee,  a  note  in  the  sum  of  16,000.00,  was  due  when 
judgment  was  entered;  that  the  notes  were  put  in  judgment  without 
notice  to  the  appellant  and  denied  ap-oellee  is  entitled  to  the  relief 
prayed  for  or  that  there  is  any  equity  in  said  bill. 

The  principal  questions  for  determination  are  whether  or 
not,  in  view  of  the  state  of  the  record,  apoellee  is  in  a  oosition 
under  the  law  to  maintain  its  creditor's  bill  and  whether  the  resort 
to  a  court  of  equity  was  a  proper  one. 

It  is  the  contenti->n  of  the  appellant  that  in  order  for  the 
creditor's  bill  to  be  available  it  was  necessary  that  the  execution 
issued  on  the  judgment  by  confession  should  have  been  returned  nulla 
bona;  that  the  return  and  the  record  clearly  show  appellee  had  not 
exhaugjed  its  legal  remedies  and  was  therefore  not  entitled  to  the 
extraordinary  remedy  of  a  creditor's  bill. 

It  is  the  contention  of  apoellee  that  appellant  is  not  in 
a  position  to  raise  the  questions  on  which  he  relies  for  a  reversal  of 
the  decree  because  he  did  not  properly  preserve  them  either  by  de- 
murrer or  by  his  answer  to  the  bill  and  for  that  reason  they  were 
waived. 
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The  record  discloses  that  a  demurrer  was  filed  to  the 

bill  and  that  it  was  overruled.   If  the  bill  filed  by  appellee  be 
deemed  not  to  have  alleged  a  cause  for  equitable  cognizance,  the 
demurrer  of  appellant  entitled  him  to  raise  the  objection  of  the 
adequacy  of  the  remedy  of  appellee  at  law  unless  it  appears  on 
consideration  of  the  whole  case  appellee's  legal  remedy  was  inade- 
quate and  that  it  was  entitled  to  equitable  relief. 

In  Stemm  v.  Gavin,  255  111.  480,  at  page  482  the  court 
said:   "A  defendant,  by  answering,  waives  the  right  to  assign  error 
on  the  overruling  of  the  demurrer,  but  upon  the  final  consideration 
of  the  whole  case,  if  it  appears  that  the  complainant  is  not  entitled 
to  the  relief  sought,  the  defendant  may  have  the  benefit  of  the  same 
point  raised  by  the  demurrer." 

In  speaking  of  general  demurrers  in  Law  vs.  Ware,  238  111. 
360,  at  page  364,  it  was  said:   "The  objection  (the  objection  of  the 
existence  of  an  adequate  remedy  at  law)  is  prooerly  taken  by  demurrer, 
and  if  so  taken,  the  demurrer  may  be  general  for  want  of  equity.   All 
matters  which  go  to  the  jurisdiction  of  the  court  may  be  taken  ad- 
vantage of  by  demurrer,  whether  especially  pointed  out  in  the  de- 
murrer or  not,  and  the  objection  may  be  called  to  the  attention  of 
the  court  on  the  argument  of  the  demurrer." 

It  is  said  by  ao-ellee  that,  as  the  answer  to  the  bill 
does  not  state  it  had  an  adequate  remedy  at  law,  appellant  should 
not  be  permitted  to  raise  that  Question.   This  question  was  considered 
in  Toledo,  St.  Louis  &  New  Orleans  R.  R.  Co.  vs.  St.  Louis  &  Ohio 
River  R.  R.  Go.,  et  al ,  208  111.  623,  and  at  page  634  the  court  said: 
"The  bill  on  its  face  states  a  good  cause  of  action,  becaose  it  is 
alleged  in  apt  words  that  the  deed  of  the  Ohio  River  Oompany  was 
obtained  by  fraud  and  misrepresentation.   The  lack  of  jurisdiction 
did  not  appear  on  the  hearing  until  that  question  was  disposed  of. 
We  think  this  rather  falls  within  the  class  of  cases  discussed  in 
Richards  v.  Lake  Shore  and  Michigan  Southern  Ry.  Co.  124  111.  §16, 
of  which  it  is  there  said:   'It  is  a  fundamental  orinci-Dal  that 
parties  to  a  suit  cannot  by  consent  confer  jurisdiction  with  respect 
to  the  subject  matter  of  the  suit,  by  stipulation  or  consent,  for  that 
is  fixed  by  the  law  and  is  consequently  bey~nd  the  control  of  the 
oarties. ' ■ 


If  the  allegations  of  appellee's  bill  di 
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exhaustion  of  legal  remedies  they  would  necessarily  have  to  be 

proven.   In  this  connection  in  the  Toledo  case  last  cited  at  oage 
632  the  court  said,  "While  it  is  true  that  a  court  of  equity  which 
has  jurisdiction  of  a  cause  by  reason  of  the  existence  of  some 
ground  of  equitable  jurisdiction,  for  the  purpose  of  doing  complete 
justice  between  the  parties,  Jay,  in  addition  to  the  equitable  re- 
lief, afford  relief  of  a  character  which,  in  the  first  instance, 
is  only  obtainable  in  a  suit  at  law,  still,  to  authorize  relief 
of  the  latter  character,  some  special  and  substantial  ground  of 
equitable  jurisdiction  must  be  alleged  in  the  bill,  and  proved  upon 
the  hearing.   Mere  statements  in  a  bill  upon  which  the  chancery 
jurisdiction  might  be  maintained,  but  wuinn  are  not  proved  will 
not  authorize  a  decree  upon  sucn  parts  of  the  bill,  as,  if  standing 
along,  wo'ld  not  give  the  court  jurisdiction.  IS  Ency.  of  PI.  & 
Pr.  p.  165}   Daniel  vs.  Green,  42  111.  471;  Logan  v.  Lucaf,  59 
111.  237;   Gage  v.  Hay«r,  117  111.  632;   and  County  of  Cook  tis. 
Davis,  143  111.  151. 

It  was  for  appellee  to  allege  and  orove  the  inadequacy  of 
its  legal  remedy,  and  not  for  appellant  to  allege  and  prove  the 
adequacy  thereof.   In  view  of  the  fact  that  appellant  demurred  to 
the  bill  and  of  the  rule  as  announced  by  the  above  authorities  we 
are  clearly  of  the  opinion  appellant  did  not  waive  his  right  to 
insist  that  appellee  had  not  exhausted  its  remedy  at  law. 

Furthermore  in  view  of  the  return  of  the  sheriff  on  the 
execution  wqs  appellee  in  a  position  to  resort  to  a  court  of  equity. 
The  return  on  the  execution  must  be  the  act  of  the  sheriff  on  his 
responsibility  and  not  by  direction  of  plaintiff  in  the  return 
unless  after  demand.   The  record  discloses  that  the  sheriff  attempted 
to  explain  or  deny  his  return.  He  attempted  to  explain  his  return 
by  saying  that  he  had  made  some  investigation  as  to  whether  or  not 
the  judgment  debtor  had  any  property  subject  to  execution.   His 
explanation  is  vague  and  indefinite.  He  stated  that  he  believed 
he  had  made  a  levy  but  the  return  and  all  the  circumstances  show 
that  he  made  no  levy.  We  have  heretofore  set  out  herein  the  return 
of  the  sheriff. 

In  order  to  entitle  the  complainant  in  a  creditors' 
bill  to  a  decree  it  must  appear  that  he  has  exhausted  his  legal 
remedies  by  obtaining  judgment,  suing  out  execution,  having  the 
sheriff  make  proper  efforts  to  collect  the  judgment  by  that  means 
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and,  such  efforts  proving  unavailing,  "by  having  him  return  the  exe- 
cution unsatisf ied.   Scheubert  vs  Honel,  153  111.  313-315. 

No  presumption  prevails  in  favor  of  the  sheriff's  re- 
turn when  the  same  is  made  by  the  direction  of  the  plaintiff  in 
the  writ,  or  where,  by  the  substance  of  the  return,  it  cannot  be 
seen  that  he  was  unable,  in  the  discharge  of  his  official  duty ,t "to 
find  the  property  of  the  debtor.  Pecos  Company  vs  Olson,  63  111. 
App.  313-314. 

In  Hart  vs  Oliver,  396  111.  ^r,  Hart  filed  a  creditors' 
bill  which  contained  the  usual  allegations  and  sought  in  particu- 
lar to  reach  the  interest  of  Albert  J.  Oliver  in  certain  lands 
and  premises.   A  judgment  had  been  obtained  and  an  execution 
issued  and  the  sheriff  made  the  following  return  thereon.   "By 
virtue  of  the  within  execution  to  me  directed,  I  caused  the  real 
estate  levied  upon  as  aforesaid  to  be  advertised  for  sale  according 
to  law,  and  no  bid  having  been  received  at  sale  for  said  real 
estate  or  any  part  thereof,  I  therefore  return  the  within  execu- 
tion no  part  satisfied,  this  11th  day  of  February,  A.D.  1908. 

Christopher  Strassheia,  Sheriff. 
By  Henry  Spears,  Deputy." 

The  court  in  its  opinion  at  page  313  said,  "Our  Chancer/  Act, 
Chapter  23,  Sec.  49,  provides  that  when  ever  an  execution  shall 
have  been  issued  against  the  property  of  a  defendant  on  a.  judgment 
and  shall  have  been  returned  unsatisfied  in  whole  or  in  part,  the 
parties  suing  out  such  execution  may  file  a  bill  in  chancery 
against  such  defendant  and  any  other  person  to  compel  the  dis- 
covery of  any  property  belonging  to  the  defendant.   A  condition 
precedent  to  the  filing  of  this  bill  is  the  proper  return  of  the 
execution.   The  execution  and  its  return  must  be  broad  enough  to 
show  that  defendant  hag  no  oersonal  property  as  well  as  no  real 
property  and  must  be  stich  as  if  untrue  would  render  the  officer 
liable  for  a  false  return.  Whatever  the  language  used,  the  re- 
turn must  show  that  the  defendant  has  no  property  of  any  character 
or  kind  out  of  irMen  the  execution  can  be  satisfied.   It  must 
show  prima  facie  that  the  creditor  has  exhausted  his  legal  remedies 
thereby  giving  jurisdiction  to  a  court  pf  chancery."   Can  it  be 
said  IW  the  return  in  this  case  oomplt^  wlth  the  rule  „ 
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above  announced?  We  think  not.   > 

In  Hart  vs  Oliver,  supra,        at  page  ?13  it  was 
further  said:   "Our  statute  authorising  the  filing  of  a  creditor's 
bill  does  not  introduce  any  new  principles  into  the  law  but  is 
declaratory  of  a  well-recognized,  pre-existing  principle.   A  court 
of  equity  previously  entertained  creditor's  bills  but  would  not, 
before  or  since,  lend  its  aid  where  there  was  an  adequate  remedy 
at  law.   It  requires  that  the  plaintiff  in  a  judgment  shall  have  made 
a  bona  fide  attempt  to  collect  his  debt  by  execution  against  the 
property  of  the  defendant." 

In  Pecos  Company  vs.  Olson,  63  111.  App.  313,  a  return 
was  made  on  an  execution  by  a  sheriff  as  follows:   "The  within  named 
defendant  and  no  property  of  the  within  named  defendant  found  in 
my  County  on  which  to  levy  this  writ;  I  therefore  return  the  same  by 
order  of  plaintiff's  attorney  no  property  found  and  no   pert  satis- 
fied this  19th  day  of  April  1895. 

James  Pease,  Sheriff. 
By  James  Sheridan,  Deputy." 
The  return  was  made  under  the  following  direction,   "The  sheriff 
will  return  the  within  execution  no  oroperty  foiind  and  no  pert 
satisfied  forthwith. 

Newcomer  &   Dellenbaek, 
April  19th,  A.D.  1395." 

It  appears  that  Newcomer  and  Dellenbaek  were  the  attorneys  for  the 
execution  creditor.   Relative  to  the  return  the  court  in  its 
decision  among  other  things  held:   "In  order  for  a  sheriff  to  re- 
turn an  execution  before  the  day  which  limits  its  life  so  that  a 
foundation  may  be  laid  for  the  prosecution  of  equitable  remedies 
based  upon  an  execution  of  legal  remedies  such  return  must  show 
upon  its  face  or  by  clear  inference  that  it  is  his  own  act."  We 
are  of  the  opinion,  therefore,  that  the  return  made  by  the  sheriff 
in  the  instant  case  was -not  such  as  to  show  that  appellee  had 
exhausted  all  its  legal  reaedies. 

It  is  also  argued  by  appellee  that  the  bill  is  based 
upon  Section  14  of  the  Uniform  Stock  Transfer  Act  as  found  in 
Section  429,  Chapter  33,  Smith-Hurd  Illinois  Revised  Statutes,  1929. 
The  Uniform  Stock  Transfer  Act  contains  no   provision  granting  re- 
lief to  a  creditor  whose  remedv  at  1  <» 

Jcay  ax  law  atmpspo  +~  i         -, 
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and  furnishes  no  authority  for  upsetting  the  firmly  established 
rule  of  law  that  every  creditor  must  exhaust  his  legal  remedies 
before  he  is  entitled  to  the  extraordinary  relief  of  a.  creditor's 
bill. 

The  Uniform  Stock  Transfer  Act  was  adopted  in  1917.   It 
is  entitled,  "An  act  to  make  uniform  the  law  of  transfer  of  shares 
of  stock  in  corporations. "   It  had  formerly  been  the  law  that  a 
certificate  of  stock  in  a  corooration  was  not  the  stock  itself  and 
that  a  levy  on  same  should  be  made  on  the  keeper  of  the  stock 
books  of  the  corporation.  People  vs  Gogs  &  Phillips  Manufacturing 
Go.  ,  et  al,  99  111.  355. 

Section  13  of  the  Uniform  Stock  Transfer  Act  provides  that 
no  attachment  or  levy  upon  shares  of  stock  for  which  a  certificate 
was  outstanding  slunxld  be  valid  until  the  certificate  was  seized 
by  the  officer  or  surrendered  to  the  corporation.   Section  14  of  the 
act  provides  for  aid  to  creditors  whose  debtors  own  corporate 
stock  from  courts  of  law  and  equity  in  regard  to  property  not  read- 
ily to  be  reached  by  ordinary  legal  process. 

We  know  of  no  construction  that  ha„s  been  olaced  upon  the 
Uniform  Stock  Transfer  Act  to  cover  the  situation  disclosed  by  the 
record  in  this  cause.  Appellee's  claim  consisted  of  notes  capable 
of  being  reduced  to  judgment  by  virtue  of  the  warrant  of  confession 
they  contain.   The  books  of  appellee  disclosed  ownership  of  its  stock 
by  appellant.  A  judgment  had  been  secured.   Property  on  which  a 
levy  could  b3  made  was  known  to  exist  and  yet  no  levy  is  shown 
by  the  record  to  have  been  made.   It  is  true  the  Uniform  Stock 
Transfer  Act  orevented  the  sheriff  from  making  a  levy  on  the  secre- 
tary of  the  appellee  itself  and  required  him  to  seize  the  actual  stock 
certificate.   Yet  the  record  shows  no  effort  on  his  part  ax  to  do  so. 
It  is  also  true  that  the  same  act  entitled  the  bank  to  the  aid  of 
a  law  or  equity  court  in  regard  to  the  property  not  readily  reachable 
by  ordinary  process.   However  it  does  not  appear  that  any  effort  was 
made  to  reach  the  property  by  ordinary  legal  process.   Nor  does  it 
appeal  'that  having  filed  its  bill  in  a  court  of  equity  and  having 
secured  a  decree  the  bank  has  olaced  itself  in  any  better  position 
than  that  which  it  occupied  as  a  common-law  creditor  and  the  holder 
of  a.  judgment  and  execution.   The  decree  simply  provides  for  the 
payment  of  money  by  the  appellant  or  in  the  alternative  for  the  sale 
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of  the  stock  in  question.  *  No  order  restraining  the  transfer  or 
incumbrance  of  the  stock  in  question  appears  in  the  decree.   No 
order  is  to  be  found  in  the  decree  requiring  any  act  with  re- 
ference to  the  stock  by  any  of  the  parties  defendant.   Appellant 
is  not  ordered  to  turn  over  the  twenty  shares  of  stock  which  he 
owned  free  and  clear  of  the  pledged  interest  of  the  Central  National 
Bank  of  Peoria.   The  decree  leaves  the  bank,  in  so  far  as  the  re- 
lief granted  is  concerned,  where  it  was  at  the  time  of  the  institu- 
tion of  the  suit.   It  appears  to  us  that  the  clear  intent  of  the 
legislature  in  passing  the  Uniform  Stock  Transfer  Act  was  to  pro- 
tect corporations  and  innocent  purchasers  from  the  conseauences  of 
a  discrepancy  between  record  title,  on  the  stock  books  of  a  cor- 
poration, to  its  stock,  and  any  evidence  which  the  actual  possession 
or  written  assignment  of  the  certificate  itself  might  show. 

It  certainly  was  not  the  legislative  intent  to  onen  a 
channel  for  eauitable  relief,  by  the  adoption  of  the  Uniform  Stock 
Transfer  Act,  to  any  creditor  whose  debtor  owned  or  was  thoLight 
to  own  stock  certificates.   Section  14  of  said  act  in  question 

by  its  terms  offers  aid  to  creditors  "in  regard  to  property  which 
cannot  readily  be  reached  or  levied  upon  by  ordinary  legal  process." 

This  does  not  mean  that  a  creditor  can  simply  declare  himself  to 

come  under  this  section  without  making  any  effort  to  reach  the 

property  in  question  by  ordinary  legal  process. 

It  will  be  remembered  that  the  bill  of  complaint  alleges 

that  the  appellee  was  without  remedy  in  the  premises  except  in  a 

court  of  eauity.  Having  secured  its  decree  what  remedy  did  it 

thereby  obtain  that  it  did  not  have  at  law? 

The  Uniform  Stock  Transfer  Act  cannot  be  resorted  to 

by  appellee  until  it  has  placed  itself  in  a  position  to  show  and 

does  show  that  it  has  exhausted  all  its  legal  remedies  as  afforded 

by  ordinary  legal  process. 

fe  conclude  therefore,  that  the  decree  of  the  Circuit 

Oourt  of  ViToodford  County  should  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


lo 


STATE  OF  ILLINOIS, 

second  district  I;  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand   and  affix  the  seal   of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416 — 1M—  5-28) 


AT  A  T 


f THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  ory1  Tuesday,  the  Fifth  day  of  J^ 

the  year  of  our  Lord  one  thousand  nine  hundred  and  ihirty-onje, 
within  and  for  the  Second  District  of  the  State  of  Illinois^ 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 

b  o  I*A@       j 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 


Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8254 


Agenda  46 


L.  A.  FABRICS  and  H.  B. 

MATHEWS, 


Appellees, 


vs. 


GUILFORD  FARMERS'  MUTUAL 
INSURANCE  COMPANY  of 
Winnebago  County , 

Appellant , 


Appeal  from  the 
Circuit  Court  of 
Winnebago  C  ounty, 


Jett,  J. 

The  record  discloses  that  L.  A.  Fabrick  and  H.  B. 
Mathews,  appellees,  instituted  this  proceeding  in  the  Circuit 
Court  of  Winnebago  County  against  the  Guilford  Farmers'  Mutual 
Insurance  Company  of  Winnebago  County,  appellant,  to  recover  upon 
two  policies  of  insurance.  A  jury  trial  was  had  with  a  finding 
in  favor  of  appellees  in  the  sum  of ^3300  upon  which  judgment  was 
rendered  and  this  appeal  by  the  appellant  followed. 

The  declaration  originally  filed  consisted  of  the 
com  >on  counts  and  subsequently  an  additional  count  was  filed.   The 
additional  count  set  up  the  fact  that  the  suit  was  based  upon  two 
fire  insurance  policies  issued  by  the  apoellant  upon  two  cottages 
built  upon  a  lot  owned  jointly  by  appellees.   The  cottages  were 
described  in  the  respective  policies  as  "South  House"  and  "North 
House"  .   The  policies  were  dated  October  31,  1927,  and  it  was 
averred  by  the  appellees  that  they  had  kept  and  performed  all  things 
in  said  policies  contained  on  their  part  to  be  kept  and  performed; 
that  from  and  after  the  date  of  the  issuance  of  the  policies  they 
had  an  interest  in  the  respective  cottages  to  the  amount  of  loss  as 
averred;  that  on  or  about  March  23rd,  1928,  the  south  house  was  com- 
pletely destroyed  by  a  fire  and  that  the  appellees  thereby  suffered 
a  loss  in  the  full  amount  of  the  oolicy  covering  that  particular 
cottage,  namely,  #8000;   that  on  or  about  the  24th  of  March,  1938, 
the  north  house  was  damaged  by  fire  resulting  in  a  loss  to  appellees 

in  the  sum  of  $1000. 

The  appellant  demurred  to  the  declaration.  The  demurrer 
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was  overruled.   To  the  declaration  appellant  pleaded  the  general 
issue  together  with  special  pleas.   The  special  pleas  were  withdrawn 
and  a  stipulation  was  entered  into  to  the  effect  that  all  testimony 
or  evidence  admissible  under  any  special  plea  or  replication  might 
be  admitted  or  received  under  the  plea  of  the  general  issue. 

It  appears  that  L.  A.  Fabrick  and  H.  B.  Mathews,  appellees, 
were  the  owners  of  certain  real  estate  located  on  what  is  called 
Springfield  Avenue  a  street  outside  the  western  city  limits  of 
Rockford;  that  the  lot  was  improved  with  the  two  cottages  in  question; 
that  after  starting  the  improvements  appellees  applied  to  one  Fred  H. 
Smith  for  a  loan  of  $1500  on  each  proposed  cottage  in  order  to  proceed 
with  the  construction  of  the  buildings  thereon;  that  in  October  1937, 
Smith  went  usa^r  the  premises  and  subsequently  made  the  loans  taking 
back  a  mortgage  in  the  sum  of  $1500  upon  each  of  the  cottages;  tha/fc 
insurance  was  applied  for  upon  each  of  the  cottages;  that  W.  H. 
Oonklin,  secretary  of  the  appellant  company,  went  upon  the  premises 
and  viewed  the  same;  that  the  frame  work  and  roof  of  the  north  house 
were  up  and  but  little  more  than  the  foundation  of  the  south  house 
had  been  constructed;  that  Oonklin  made  direct  inquiry  regarding  the 
cost  of  each  house  when  completed  and  he  contends  Fabrick,  one  of 
the  appellees,  replied  that  the  cost  of  each  house  would  be  !?4500; 
that  the  appellees  asked  for  53000  insurance  upon  each  house  and  made 
application  therefor.   The  applications  for  insurance  were  accepted 
and  the  insurance  policies  were  issued.  Each  policy  was  for  the 
sum  of  §3000  and  contained  a  clause  that  the  loss,  if  any,  was  pay- 
able to  Fred  H.   Smith,  mortgagee.   There  was  a  clause  also  in  each 
of  the  applications  that  the  insurance  was  not  to  be  in  force  in  full 
until  the  houses  were  completed.   The  evidence  shows  that  the  work 
proceeded  upon  the  houses  during  the  fall  and  winter  of  1927;  that 
the  painting  was  finished  on  the  south  house  in  Larch  1928;  that  with 
the  exception  of  certain  plumbing  and  furnace  fixtures  the  south 
cottage  was,  on  March  23rd,  1938,  substantially  completed;  that  the 
north  house  was  completed  with  the  exception  of  interior  painting, 
plumbing  and  furnace  fixtures  on  the  23rd  of  March  1928;  that  the 
cottages  were  insured  and  damaged  a„s  charged  in  the  declaration  and 
that  they  had  not  been  occupied  at  the  time  the  damage  by  fire  was 
occasioned. 
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On  the  trial  of  the  case  the  appellant  relied  -upon  the 
following  defenses.   That  appellees,  at  the  time  of  the  signing  of 
the  applications  for  insurance  in  response  to  the  inquiries  of  the 
agent  of  the  appellant  regarding  the  cost  of  the  respective  cottages 
when  same  should  be  completed,  stated  to  the  agent  that  the  cost  of 
each  cottage  upon  completion  would  be  $4500;  that  the  respective 
policies  was  thereupon  in  goo ^ faith  Issued  by  the  appellant  based 
upon  the  valuation  as  stated  to  the  agent;  that  the  actual  cost  of 
the  buildings  and  each  of  them  was  between  $2000  and  $3500;  that  the 
statements  made  to  the  agent  of  the  appellant  by  appellees  constituted 
a  misrepresentation  of  a  fact  material  to  the  risk  rendering  the 
policies,  and  each  of  them,  void;  that  the  losses  charged  and  each 
of  them  occurred  as  a  result  of  incendiary  fires  caused  by  the  assured 
or  some  of  them;  that  appellees  or  some  of  them  entered  into  con- 
spiracy with  intent  to  fire  the  cottages  in  question  for  the  purpose 
of  collecting  the  insurance  thereon. 

Seventeen  assignments  of  error  are  made  and  argued.   It 
is  first  argued  that  the  verdict  of  the  j   ry  is  contrary  to  the  law 
and  the  evidence  and  is  excessive.   From  an  examination  of  the 
policies  in  question  it  will  be  found  that  they  are  silent  in  regard 
to  an  over-valuation  of  the  property  insured,  and  such  being  the  case 
it  was  for  the  jury  to  find  from  the  evidence  the  amount  of  damage 
appellees  sustained  which  they  did  and  fixed  the  same  at  $5800.   The 
record  discloses  that  Sidney  Gain  testified  that  he  was  a  contractor 
and  was  reouested  by  both  parties  to  estimate  the  loss;  that  he 
fixed  the  replacement  value  of  the  south  house  at  -$3350  and  the  cost 
of  repairing  the  north  house  at  $415.   The  said  witness  testified 
that  in  the  latter  part  of  March  or  fore  part  of  April  he  had  a  talk 
with  Conklin,  secretary  of  the  appellant  company,  and  Conklin  asked 
him  to  go  over  and  estimate  the  damage  and  cost  of  repairs  and  give 
him  a  price  on  it.   In  reoly  to  the  question  as  to  what  Oonklin 
said  when  he  returned  after  having  examined  the  premises  was,  that 
the  amount  was  satisfactory  and  that  before  he  could  authorize  me 
(Cain)  to  go  ahead  with  the  repair  work  he  would  have  to  have  a 
clearance  of  some  sort  from  Kiraine  the  State  Fire  Marshal  because 
he  had  been  ordered  not  to  pay  the  insurance  until  the  matter  was 
investigated  but  to  take  it  up  with  Mr.  and  Mrs.  Fabrick  and  prob- 
ablv  when  the  work  was  done  the  whole  thing  would  be  ready  for 
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settlement. 

A  witness  by  the  name  of  Ruddicombe  for  appellees  testified 
that  the  fair  cash  market  value  of  the  south  house  at  the  time  it 
was  destroyed  was  $4300  but  that  he  included  a  contractor's  profit 
of  $500. 

The  testimony  on  the  part  of  the  appellants  was  to  the  effetet 
that  the  values  were  much  less  than  those  placed  thereon  by  the  witnesses 
for  appellees.  The  evidence  was  conflicting  bearing  updn  the  question 
of  loss  and  damage  sustained.   Since  the  jury  saw  and  heard  the  witness 
and  having  assessed  damages,  in  view  of  the  state  of  the  record,  we 
are  not  prepared  to  say  that  the  verdict  was  contrary  to  the  law  and 
the  evidence  or  that  it  was  excessive. 

It  is  next  urged  that  the  court  committed  reversible  error 
in  allowing  witnesses  for  apoellees  to  testify  over  the  objection  of 
appellant  in  valuing  the  south  house  at  the  time  of  its  destruction 
as  the  fair  cash  market  value  of  the  orooerty  in  auestion  and  not  the 
actual  cash  value  thereof.  The  record  shows  there  is  evidence  as  to 
the  actual  cash  value  on  which  to  base  the  finding.  On  examination 
it  will  be  found  that  the  policies  in  question  provided  that  in  case 
of  a  total  loss  of  buildings  the  full  amount  of  insurance  would  be 
paid.  Under  the  terms  of  the  policies  the  values  fixed  by  the  several 
witnesses  on  the  south  house  had  to  do  entirely  with  the  amount  of 
insurance  that  should  have  been  writ' en  on  it  in  the  first  instance, 
a  matter  that  was  fixed  by  the  secretary  of  the  company  when  he  in- 
spected the  buildings,  before  writing  the  policies  in  qiiestion. 

V/e  have  gone  through  the  record  with  a  view  of  examining 
what  it  discloses  bearing  on  the  contention  of  the  improper  admission 
of  evidence  and  are  ofthe  opinion  we  would  not  be  justified  in  revers- 
ing the  cause  on  the  grounds  of  the  admission  of  improper  evidence. 

It  is  also  argued  that  certain  evidence  offered  by  the 
appellant  was  improperly  excluded.   This  objection  is  based  upon  the 
offered  testimony  of  one  Bert  Cheney,  a  witness  for  appellant  as  to 
statements  made  by  Clarence  Mathews  in  a  conversation  regarding  a 
missing  can  of  benzine  the  morning  after  the  destruction  of  the  south 
house,  which  was  excluded.   It  is  also  argued  that  the  testimony  of 
Michael  Delehanty  who  also  had  a  conversation  with  the  said  Clarence 
Mathews  was  improperly  excluded.   Clarence  Mathews  ^as  not  a  party 
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to  the  suit  and  any  statement  made  by  hira  to  Bert  Cheney  or  Michael 
Delehanty  would  not  have  been  binding  on  appellees  and  the  same  was 
properly  excluded  by  the  court. 

It  is  insisted  that  the  argument  to  the  jury  by  counsel 
for  appellees  was  improper  and  prejudicial.   It  will  be  remembered 
that  the  defenses  relied  upon  were  fraud  and  misrepresentation  on 
the  part  of  appellees;  that  the  loss  occurred  as  a  result  of  in- 
cendiary fire  ca.ti.sed  by  the  design  of  the  assured,  and  that  apoellees  , 
or  one  of  them,  entered  into  a  conspiracy  to  fire  the  buildings  in 
question  and  collect  the  insurance  thereon.   It  appears  that  no  objection 
was  made  to  the  remark  of  counsel  until  the  attention  of  the  jury  was 
called  to  the  fact  that  the  girls  in  appellant's  office  were  not 
brought  in  to  testify  as  to  what  actually  occurred  when  the  appli- 
cations for  the  policies  in  question  were  signed  by  appellees,  and 
when  thejrr  attention  was  called  to  the  fa.ct  that  by~1(nuendo  L. 
A.  Fabrick,  the  last  man  to  leave  the  last  cottage  damaged,  was 
guilty  of  incendiarism,  a  crime  against  the  laws  of  the  State  of 
Illinois,   tfe  are  not  prepared  to  say  that  the  argument  calling 
attention  to  the  failure  of  the  appellant  to  produce  the  clerks  in 
his  own  office  was  i  proper  and  constituted  reversible  error.   Since 
appellant  relied  upon  the  defende  that  appellees  were  instrumental 
in  bringing  about  the  fire  that  resulted  in  the  loss,  it  certainly 
can  not  be  said  appellees  would  not  have  a  right  to  comment  upon 
such  charge  of  incendiarism  when  the  same  had  been  directly  charged 
against  them  by  the  appellant. 

It  is  also  insisted  that  the  court  erred  in  limiting  the 
cross-examination  of  appellee  Fabrick.   An  effort  was  made  by  the 
attorney  representing  appellant  on  crar  s  s- ex -ii  nation  to  put  a  ques- 
tion to  appellee  Fabrick,  inquiring  of  him  whether  or  not  he  had 
told  Bert  Cheney  that,  "it .would  be  a.  good  thing  if  the  damn  places 
did  b 'rn  up."   (Claiming  that  this  remark  was  made  by  Fabrick  on  the 
night  of  the  fire)  Attorney  for  appellees  remembered  that  on  a 
former  trial  of  the  case  a.  similar  question  had  been  put  to  Cheney. 
The  jury  was  sent  out  and  the  attorney  for  appellant  said  to  the 
Court:   "I  propose  to  ask  this  witness  if  he  did  not  state  to  Bert 
Cheney  in  the  course  of  his  conversation  on  the  23rd  of  March,  the 
ay  the  first  of  the  two  fires  occurred  or  the  day  before  the  first 
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two  fires  occurred,  'that  it  would  be  a  good  thing  if  the  damn  places 
did  "burn  up .  '  " 

Attorney  for  appellees:   Now,  the  wicked  part  of  that  question 

is  that  the  question  was  asked  of  Bert  Cheney  at  the 

last  trial  if  he  didn't  say  that  and  Oheney  said  he 

didn't  or  that  nothing  of  that  kind  happened. 
Attorney  for  appellant:  Well,  that  was  another  law  suit  and 

Bert  Cheney  will  be  here  to  testify. 
The  Court:   I  am  not  going  to  allow  that.   I  remember  Bert 

Cheney  saying  that  he  did  not  remember  those  words.   It 

would  be  ridiculous  and  you  ought  not  to  ask  the  question. 

We  think  the  court  was  right  in  sustaining  the  objection 
to  the  question.  It  would  tend  to  prejudice  the  jury  against  apoellees 
and  it  was  not  cross-examination  of  any  conversation  that  had  been 
gone  into  by  appellees  on  direct  examination.  Furthermore  the  court 
had  in  mind  what  was  said  by  Cheney  on  the  former  trial  and  evidently 
was  of  the  opinion  that  the  question  as  suggested  could  have  but 
the  one  effect . 

It  is  also  contended  by  the  appellant  that  the  couft  erred 
in  giving  instructions  four,  six  seven,  eight  and  nine  on  the  part 
of  aopellees.  We  have  examined  these  instructions  and  each  of  them 
and  in  giving  them  we  are  of  the  opinion  that  the  court  did  not 
com' lit  reversible  error.   The  record  shows  that  the  court  fully  in- 
structed the  jury  on  behalf  of  the  appellant  on  appellant's  theory 
of  the  case  and  in  view  of  the  instructions  given  on  the  part  of 
the  appellant  we  are  clearly  of  the  opinion  that  the  appellant  is  not 
in  a  position  to  offer  any  serious  objection  to  the  instructions. 

Relative  to  the  contention  of  the  appellant  that  the  appellees 
were  in  a  conspiracy  to  destroy  the  balding  we  desire  to  say  that 
we  have  examined  all  of  the  evidence  bearing  upon  that  question  and 
the  evidence  is  not  of  that  character  and  weight  that  would  warrant 
us  in  reversing  the  judgment  for  that  reason. 

The  contention  of  the  appellant  that  the  verdict  of  the 
jury  is  the  result  of  prejudice  and  passion  is  not  well  taken  and 
the  record  does  not  sustain  appellant  therein.   The  court  did  not 
err  in  refusing  to  direct  a  verdict  in  favor  of  the  appellant  at 
the  close  of  appellee's  evidence  nor  at  the  close  of  all  of  the 
evidence. 
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In  view  of  the  great  number  of  errors  assigned  we  have 
carefully  gone  through  this  record  and  #e  are  of  the  opinion  that 
the  apoellant  has  failed  to  point  out  any  reason  for  the  reversal  of 
the  judgment.   The  judgment,  therefore,  of  the  Circuit  Court  of 
Winnebago  County  will  be  affirmed,  which  is  accordingly  done. 

Judgment  affirmed. 


- 
- 
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STATE  OF  ILLINOIS, 

second  district  T;  JUSTUS  L.  JOHXSON,  Clerk  of  the  Appellate  Court,  iu  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand   and   affix  the  seal   of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- — 


Clerk  of  the  Appellate  Court 

(88416— 1M—5-2S) 


AT  A  TERM  OF  THE  APPELLATE  COURT 

-, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  Fifth  day  of  May,  in 

the  year  of  our  LoSrd  one  thousand  nine  hundrep.  and  thirty-one, 
within  and  for  the  ^Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 

2*) 


%J 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Wo.  8280  Agenda  No.  28 

In  the  Appellate  Court 

of  Illinois 

Second  District 

October  Term,  A,  D.  1930 


Fred  E.  Gardner, 

Appellant , 
vs. 
Claude  E.  Clark, 

Appellee, 


Appeal  from  the  Circuit  Court  of 
Winnebago  County. 


Jett,  J. 

The  record  discloses  that  at  the  July  Term  1928,  of  the 
Circuit  Court  of  Winnebago  County,  an  action  of  trespass  to  recover 
damages  was  instituted  by  Fred  E.  Gardner,  plaintiff,  against  Claude 
E.  Clark,  defendant. 

The  declaration  filed  by  the  plaintiff  consists  of  three 
counts.   In  the  first  it  is  averred  that  the  defendant,  who  was  vice- 
president  of  Toombs  &  Daily  Company,  an  Illinois  corporation,  in  con- 
sideration that  the  plaintiff  buy,  of  or  through  the  defendant  certain 
shares  of  the  Common  Capital  Class  "A"  stock  of  the  said  Toombs  & 
Daily  Company  at  a  price  of  Thirty  Dollars  per  share,  premised  o.na 
represented  to  the  plaintiff  that  the  said  company  was  doing  a  large 
and  remunerative  business,  was  in  excellent  financial  condition  and 
clearing  in  excess  of  10$  per  year  profits,  and  that  the  plaintiff 
would  receive  dividends  on  any  money  invested  equalling  8$  annually, 
and  that  the  plaintiff,  conferring  and  relying  on  said  promises  and 
representations  of  the  defendant,  bought  on  September  3,  1926,  one 
hundred  and  fifty  shares  of  the  Common  Capital  Class  "A"  stock  c£ 
said  Toombs  &  Daily  Company  paying  therefor  the  sum.  of  $4500.00; 
that  the  defendant  deceived  and  defrauded  the  plaintiff  in  that  said 
company  was  not  at  that  time  doing  a  large  and  remunerative  business 
and  was  not  clearing  in  excess-  of  10$  a  year  profits  and  was  in  no 
position  to  pay  to  the  plaintiff  a  sum  equalling  8$  annually  on  the 
money  which  the  plaintiff,  as  a  result  of  the  statements  and  promises 
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made  by  the  defendant,  might  invest  but,  on  the  contrary  said  corpor- 
ation had  been  insolvent  for  a  period  of  six  months  and  had  been  and 
was  at  that  time  doing  business  at  a  loss,  all  of  which  the  defendant 
well  knew  at  the  time  of  maJkisg  said  representations,  statements  and 
promises  to  the  plaintiff  whereby  said  shares  of  said  common  and  capital 
stock  in  said  company  purchased  by  the  plaintiff  became  and  were  of  no 
value  to  him. 

The  second  count  in  effect  contains  the  same  averments  ex- 
cept that  it  avers  that  the  plaintiff  bought  three  hundred  shares 
of  the  Common  and  Capital  Class  "A"  stock  of  said  company  amounting 
to  the  sum  of  09,000.00  on  December  7,  1926,  and  that  for  a  period  of 
nine  months  previous  to  said  sale  the  defendant  knew  that  the  rep- 
resentations, statements  and  promises  made  by  him  to  the  plaintiff  in 
relation  to  the  value  of  said  stock  and  the  business  of  the  corpor- 
ation were  untrue  and  fraudulent. 

In  the  third  it  is  averred  that  the  plaintiff  bought  fifty 
shares  of  the  Common  Capital  Class  "A"  stock  of  said  company  amounting 
to  $1500.00  on  February  5,  1928,  and  that  for  a  period  of  twenty-one 
months  previous  to  the  said  sale  the  defendant  knew  tat  the  representa- 
tions, statements  and  promises  made  by  him.  to  the  plaintiff  in  relation 
to  the  value  of  said  stock  and  the  business  of  the  corporation  were  un- 
true and  fraudulent,  to  damages  of  the  plaintiff  of  $15,000.00. 

On  September  4,  1928,  srarw-  an  affidavit  for  attachment  was 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Winnebago 
County  in  aid  to  the  action  of  trespass  brought  by  the  plaintiff 
against  the  defendant.   The  affidavit  in  attachment  was  in  the  usual 
form  and  set  forth  that  within  two  years  last  past  the  defendant  fraud- 
ulently conveyed  or  assigned  his  effects  or  a  part  thereof  so  as  to 
hinder  or  delay  his  creditors  and  has  within  two  years  last  past 
fraudulently  concealed  or  disposed  of  his  property  so  as  to  hinder  or 
delay  his  creditors  and  is  about  fraudulently  to  conceal,  assign  or 
otherv/ise  dispose  of  his  property  or  effects  so  as  to  hinder  and  d  el  ay 
his  creditors;  that  on  August  14,  1928,  said  defendant  conveyed 
certain  property  (described  in  said  affidavit)  in  the  City  of  Rockford, 
Winnebago  County,  Illinois,  without  consideration,  to  one  Seymour  N. 
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Cohen  of  Chicago,  Illinois,  which,  deed  is  void  and  should  be  set  aside; 
and  that  on  the  same  day,  to-wit,  Awust  14th,  1928,  said  defendant 
made  and  executed  to  the  Chicago  Title  and  Trust  Company  of  Chicago, 
Illinois ,  a  mortgage  or  trust  deed  on  said  described  property  in  the 
City  of  Rockford,  Winnebago  County,  Illinois,  in  the  amount  of  §20,000 
and  that  said  mortgage  or  trust  deed  was  without  consideration,  is 
void  and  should  be  set  aside  and  the  title  to  the  said  property  should 
be  declared  to  be  in  Claude  E.  Clark  free  and  clear  of  the  above  des- 
cribed deed  and  mortgage. 

The  defendant  filed  a  plea  traversing  the  allegations  of  the 
affidavit.  Issue  was  joined,  the  cause  was  heard  by  the  court, 
a  finding  in  favor  of  the  defendant  and  the  attachment  proceedings 
were  quashed.   The  plaintiff  prosecutes  this  appeal. 

The  evidence  shows  that  prior  to  August  1,  1928,  the  defend- 
ant Clarke  was  vice-president  of  Toombs  &  Daily  Company.   Between 
that  day  and  August  15,  1928,  a  receiver  for  the  company  was  appointed. 
The  evidence  tends  to  show  that  there  were  rumors  of  a  possible 
criminal  proceeding  against  the  officers  of  the  said  Toombs  & 
Daily  company.   The  defendant  went  to  Chicago  and  conferred  with 
an  attorney  by  the  name  of  Seymour  N.  Cohen;  he  contemplated  employ- 
ing Cohen  to  represent  him  in  the  criminal  proceeding  if  any  such  was 
instituted.   Cohen  suggested  to  the  defendant  that  he  convey  to  him, 
Cohen,  the  property  here  involved  which  is  located  in  Winnebago  County, 
The  defendant  stated  that  the  property  was  worth  around  $16,000  above 
the  mortgage  encumbrance  then  on  it  and  that  he  might  need  the  same.. 
On  August  4,  1928,  the  defendant  executed  a  trust  deed  to  the  Chicago 
Title  and  Trust  Company  securing  notes  payable  to  the  order  of  himself 
in  the  sum  of  :)20,000.   This  trust  deed  was  filed  for  record  and  on 
the  same  day  the  defendant,  conveyed  said  property  by  warranty  deed 
subject  to  the  said  trust  deed  to  Cohen.   The  record  discloses  that 
the  Chicago  Title  and  Trust  Company  was  never  advised  of  the  making 
of  said  trust  deed  and  the  notes  purporting  to  be  secured  by  it  were 
never  negotiated  by  the  defendant  and  at  the  time  of  the  conveyance 
to  Cohen  the  defendant  did  not  owe  him  anything  unless  it  would  be 
the  matter  of  a  consultation  fee  for  the  consultation  occurring  at 
the  time  the  matter  of  the  conveyance  was  discussed. 
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The  record  further  discloses  that  on  September  4,  1928,  the 
da^e  of  the  filing  of  the  affidavit  for  attachment,  a  deed  from  Cohen 
back  to  the  defendant  was  filed  for  record.   The  record  fails  to  shew 
whether  or  not  the  deed  was  filed  before  the  affidavit  for  attachment 
was  filed. 

The  question  involved  in  this  appeal  is  whether  under  the 
facts  and  circumstances  as  disclosed  by  the  record  the  defendant  with- 
in two  years  prior  to  September  4,  1928,  fraudulently  conveyed  or 
assigned  his  effects  or  a  part  thereof  so  as  to  hinder  or  delay  his 
creditors  and  has  within  two  years  last  past  fraudulently  concealed 
or  disposed  of  his  property  so  as  to  hinder  or  delay-  his  creditor  s 
and  is  about  fraudulently  to  conceal,  assign  or  otherwise  dispose  of 
his  property  or  effects  so  as  to  hinder  or  delay  his  creditors  as 
alleged  in  the  plaintiff's  affidavit  for  attachment  in  aid  of  the 
suit  filed  by  the  plaintiff  in  trespass  for  danoges. 

The  question  as  to  whether  the  defendant  was  guilty  of 
making,  executing  and  delivering  a  fraudulent  conveyance  of  his  prop- 
erty need  not  necessarily  be  proven  by  direct  evidence  of  ?;itnesses 
speaking  from  personal  knowledge  of  the  alleged  fraudulent  intent. 

Where  fraud  exists  it  must  be  generally  proven  by  such  facts 
and  circumstances  as  to  justify  the  court  or  jury  in  inferring  a 
fraudulent  intent  or  motive.   The  question  is  whether  the  facts 
proven  justify  such  inference. 

The  uncontradicted  testimony  is  that  the  defendant  owned 
certain  improved  real  estate  in  Winnebago  County  worth  considerable 
in  excess  of  the  bona  fide  first  mortgage  against  it  in  the  sum  of 
$16,000,  and  although  he  owed  his  attorney  nothing  on  August  14,  1928, 
he  and  his  wife  joined  in  a  conveyance  of  this  property  to  his  said 
attorney  reciting  therein  a  consideration  which  was  never  paid,  the 
object  of  the  conveyance  being  to  secure  the  attorney  for  contea  plated 
legal  services  which  were  never  performed;  that  the  trust  deed  and 
note  which  were  made  and  executed  on  August  14,  1928,  and  placed  on 
record  in  Winnebago  County  on  the  following  day  were  made  and  executed 
without  the  knowledge  of  the  said  Chicago  Title  and  Trust  company; 
and  that  the  Chicago  Title  and  Trust  Company  was  not  notified  of  the 
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existence  of  the  trust  deed  and  mortgage.   The  effect  of  the  testimony 
of  the  defendant  was  that  following  the  drawing  of  the  trust  deed 
and  note  neither  of  the  instruments  were  hypothecated  nor  used  as 
securitjr  for  any  purpose  whatever.  When  asked  why  he  had  not  caused 
this  #20,000  trust  deed  to  be  released  of  record  since  August  15,  1923, 
the  reply  of  the  defendant  was,  "Well,  I  don't  know,  just  never 
occurred  to  me,"  and  that  he  "Just  held  it  in  case  I  would  need  it 
and  I  haven't  had  any  occasion  so  far  to  use  it."  So  far  as  the 
record  discloses  this  instrument  has  not  been  released  and  is  an 
encumbrance  agaiast  the  property  in  question. 

"Fraud  may  be  inferred  from  proof  of  facts  and  circum- 
stances which  are  so  strong  as  to  produce  conviction  of  the  truth  of 
the  charge,  although  some  doubt  may  remain.  Where  fraud  is  alleged, 
and  proof  is  offered  to  raise  an  inference  thereof,  the  fact  that  no 
explanation  of  the  transactions  is  offered  by  the  party  charged  is  an 
additional  circumstance  to  be  considered  and  from  which  inferences 
may  be  drawn."  Schumacher  v.  Bell,  164  111.  1^1. 

"While  fraud  is  not  to  be  presumed,  yet  it  may  be  establish- 
ed by  inference  from  facts  and  circumstances  proven,  without  re- 
quiring positive  direct  proof;  and  when  the  conclusion  necessarily 
results  that  a  conveyance  was  made  with  such  fraudulent  intent  to 
defraud,  hinder  or  delay  creditors,  it  can  make  no  difference  that  with 
such  purpose  existing  there  were  combined  other  motives  at  the  time  of 
making  it.  The  testimony  of  the  parties  to  the  transaction  that 
there  was  no  fraudulent  intent,  and  the  conveyances  were  made  in  good 
faith,  can  not  prevail  against  facts  and  circumstances  which  satis  - 
factorily  show  the  conveyances  were  fraudulent  as  to  creditors." 
Phillips  vs.  Kesterson,  154  111.  572  at  574. 

"While  fraud  cannot  be  presumed,  yet  it  may  be  inferred 
from  facts  and  circumstances  shown  and  inferences  deducible  therefrom, 
based  upon  the  probabilities  of  human  conduct."  Fabian  v,  Traeger, 
215  111.  220. 

"While  fraud  is  not  to  be  presumed,  yet  it  may  be  inferred 
from  facts  and  circumstances  shown  and  inferences  deducible  therefrom, 
based  upon  the  probabilities  of  human  conduct.   A  court  or  jury  is 
not  bound  to  accept  testimony  of  witnesses  as  true  merely  because 
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there  is  no  direct  testimony  contradicting  it,  if  it  contains  such 
inherent  probabilities  or  contradictions  as  alone,  or  in  connection 
with  other  circumstances  in  evidence,  satisfy  them  of  its  falsity." 
Podolski  v.  Stone,  186  111.  540. 

"While  a  debtor  may  prefer  a  creditor  or  creditors  and  such 
preference  is  valid  notwithstanding  the  claims  of  other  creditoBS, 
provided  the  debt  preferred  is  actual  and  the  property  transferred 
does  not  clearly  exceed  the  amount  of  the  claim  and  the  transaction 
is  not  a  mere  device  to  secure  an  advantage  to  the  debtor  to 
hinder,  delay  or  defraud  other  creditors,  yet  such  intent  to 
defraud  or  to  secure  by  such  transfer  an  advantage  to  the  debtor  making 
it  may  be  implied  from  the  relationship  of  the  parties  taken  in  con- 
nection with  other  circumstances  proved.  There  may  be  circumstances 
attending  conveyances  and  transfers  to  hinder,  delay  and  defraud 
creditors,  which  are  in  law  denominated  'badges  of  fraud*.   They  do 
not  in  themselves  constitute  fraud,  but  are  rather  signs  or  indicia 
from  which  the  existence  of  fraud  may  be  properly  inferred  as  a  matter 
of  evidence.  Badges  of  fraud  are  not  conclusive,  but  are  strong  or 
weak,  according  to  their  number  and  concurrance  in  the  same  case.  They 
may  be  overcome  by  evidence  establishing  the  bona  fides  of  the  trans- 
action. Whether  badges  of  fraud  shown  in  the  evidence  are  sufficient 
to  establish  the  fact  that  the  conveyance  in  question  was  fraudulent 
is  a  matter  for  the  jury  to  decide.  Fraud  will  not  be  presumed  but 
must  be  proved.  WB3&Z$BC£JEaaaBkX     Proof  of  it  may  be  either  direct 
or  circumstantial.  Agreements  to  perpetuate  fraud  are  not  made  in 
the  open  —  they  are  secret  arrangements.  As  a  result  it  frequently 
occurs  that  while  fraud  cannot  be  shown  by  direct  evidence,  yet  it 
may  be  shown  by  proof  of  facts  and  circumstances  fsyom  which  the  jury 
may  rightfully  infer  the  existence  of  the  fraud  charged.   If  a 
consideration  of  all  the  circumstances  justifies  the  conclusion  that 
the  transaction  was  fraudulent ,  the  jury  are  warranted  in  finding 
that  the  fraud  exists  though  there  be  no  direct  evidence."  Zwick  v. 
Catavenis,  331  111.  240  at  247,  248. 

We  conclude  that  the  facts  and  circumstances  are  sufficient  to 
disclose  a  fraudulent  intent  on  the  part  of  the  defendant  to  hinder 
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and  delay  his  creditors  and  that  the  court  erred  in  quashing  the 
attachment  proceedings. 

The  judgment  of  the  Circuit  Court  of  Winnebago  County  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


i 
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STATE  OF  ILLINOIS, 

second  DisTiucT  i  i    JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,   I   hereunto  set  my  hand   and  affix  the  seal   of  said 

Appellate  Court,  at  Ottawa,  this — clay  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Clerk  of  the  Appellate  Court 


(88416— 1M— 5-28) 


AT  A  TEJrtnOF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawaj  on  Tuesday,  the  Fifth  day  oJ 

the  year  of  our  Lora  one  thousand  nine  hundred  and|  thirty-<lne, 


within  and  for  the/Second  District  of  the  State  of  Illinoijs: 
/ 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 

Hon.  NORMAN  L.  JONES,  Justice. 

Hon.  FRED  G.  WOLFE,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.     Q 

E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

IIP  OQ   IQOl 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8268  8 

Arthur  R«  Brinkworth,  Surviving 
Partner,  etc . , 

Appellee,  Appeal  from  the  Circuit  Court 

vs.  of  .'ill  bounty. 


Charles  J.  Hohe, 


Appellant , 


Jones,  P.J: 

Plaintiff,  Arthur  R.  Brinkworth,  as  survi\rinr  partner 
of  the  firm  of  Brinkworth  &  Porche ,  recovered  a  judgment  in 
the  sum  of  ?3,000  against  Charles  J.  Rohe,  defendant,  in  an 
action  for  damages  alleged  to  have  been  sustained  because  of 
the  shutting  off  of  a  supply  of  water  to  plaintiff's  bottling 
works  with  alleged  consequences  of  loss  of  plaintiff's  business. 
This  appeal  is  pposecuted  from  that  judgment.   The  suit  was 
instituted  by  Brinkworth  and  Joseoh  Porche  as  a  co-partnership, 
doing  business  under  the  name  of  Crete  Bottling  Works.   Porche  died 
before  the  trial  and  the  cause  proceeded  with  Brinkworth,  surviv- 
ing partner,  as  plaintiff. 

The  declaration  consists  of  two  counts.   The  first 
count  avers  that  defendant,  on  May  21,  1926,  owned  a  certain 
building  in  the  Village  of  C  -ete  in  Will  County  and  on  that 
day  leased  the  same  to  plaintiffs  for  one  year,  -for  which 
plaintiffs  were  to  pay  $25  a  month  as  rent;  that  plaintiffs 
took  possession  and  orepared  the  building  for  a  bottling 
works;  that  in  making  poo  and  so^t  drinks,  large  quantities 
of  water  were  necessary  and  that  under  the  lerse,  defendant 
agreed  to  furnish  such  water;  that  on  September  6th,  defendant 
unlawfully  and  in  violation  of  the  terms  of  the  lease,  cut  off, 
or  caused  to  be  cut  off,  the  water  supply  to  said  b-ilding  from 
the  mains  of  said  village;  and  that  thereby  the  business  of 
plaintiffs  was  totally  destroyed. 

The  second  count  is  identical  with  the  first,  excent 


83S8 

■ 

•X,°   ,esnoL 

sxffr  J.c 

■xot  noid-os 
tvdtt  sd& 

-•'    8iTOW 

: •   ai  Ls9aqs  alrfT 
beti  yi&Bai 

niofr 

-viVTX  "::     3    ':'   sieved 

arfT 

;x;oo 
;    Hirer 
a   srio"-  £98  sal  Y-S& 
■■  .' 

fioiaesaeoq  ioct 
It    ;s2[t:ow 

ri.r/tWBlau 
■ 
to  -  bb   ^o  sn.rsm  srfd- 

Tlslq 
093   srIT 


that  it  charges  that  defendant  unlawfully,  wilfully,  and 
maliciously,  with  a.  premeditated  intent  and  design  to  injure 
and  destroy  plaintiffs'  business,  cut  off  or  caused  to  be 
cut  off  the  said  water  supply.   The  only  plea  filed  was 
that  of  the  general  issue.   A  number  of  reasons  are  urged 
for  a  reversal  of  the  judgment. 

The  record  shows  that  defendant  permitted  plaintiffs 
to  secure  a  water  supoly  for  their  business  from  the  Village 
of  Crete  by  connecting  with  the  water  pipes  which  ran 
under  his  building,  occupied  in  part  by  his  residence  and 
also  by  his  drug;  store.  After  plaintiffs'  business  had 
been  in  operation  a  few  months,  defendant  shut  off  the 
water  supply  to  the  leased  premises. 

Plaintiffs'  theory  of  the  case  is  that  the  leas- 
ing was  for  one  year  at  $25  a  month;  that  by  the  lease  and 
as  a  part  thereof,  defendant  agreed  to  furnish  plaintiffs 
with  a  supply  of  water  for  conducting  their  business;  that 
after  ascertaining  th-t  the  business  was  profitable,  defend- 
ant demanded  $30  a  month  rent ,  which  was  agreed  to  and  paid 
for  two  months;  and  that  defendant  later  demanded  $50  a 
month  and  shut  off  the  water  in  order  to  force  plaintiff  to 
submit  to  his  demand.   The  testimony  of  plaintiff  end  sever- 
al witnesses  tends  to  show  that  defendant  demanded  higher 
rent  from  the  plaintiffs.  Defendant's  contention  is  that 
the  leasing  was  from  month  to  month  at  a  rental  of  "o?5   per 
month,  which  77 as  by  agreement  later  increased  to  §30  a 
month  on  account  of  plaintiffs'  using  more  floor  space  than 
originally  contemplated;  that  he  did  not  agree  to  furnish 
the  supply  of  water,  but  that  after  the  terms  of  the  lease 
"ere  agreed  upon,  he  allowed  'hen  to  connect  with  his 
w-^ter  s  !pply;  that  they  agreed  to  pay  all  water  bills  in 
excess  of  his  average  semi-annual  bill  of  "38.  0;  and  that 
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he  turned  off  the  water  on  account  of  noise  in  the  pipe 
through  his  'building  caused  by  the  operation  of  plaintiff*! 
business.   The  testimony  is  voluminous  and  in  conflict. 

A  large  num  :.er  of  objections  are  urged  against 
the  sixth  instruction  given  on  -half  of  plaintiff.   The 
first  sentence  of  the  instruction  told  the  jury  that  "the 
landlord  has  no  right  by  any  act  of  his  to  interfere  with 
the  full  enjoyment  of  the  tenant  of  the  premises  leased , 
and  in  this  case,  if  the  jury  believes  ¥rom  the  evidence"  that 
defendant  without  leave  or  right  from  7;>laintiff ,  ouroosel}' 
and  unlawfully  caused  the  ".-ater  to  be  cut  off  as  charged 
in  the  declaration,  resulting  in  Injury  to  the  property 
or  business  of  plaintiff,  the  jury  should  find  the  defend- 
ant guilty  and  assess  the  damages  at  such  sum  as  the  jury 
may  believe  from  the  evidence  he  has  sustained.   It  omitted 
any  reference  to  the  question  of  whether  or  not  defendant 
agreed  to  furnish  a  supply  of  water  and  his  alleued  justi- 
fication in  shutting  off  the  same.   It  was  therefore 
erroneous.   (Hanusick  v.  Hanlon,  258  111.  App.  114.) 
But  the  14th  instr-  ction  given  on  ehalf  of  defendant 
was  equally  erroneous.   It  told  the  jury  that  if  after 
defendant  shut  off  the  suoply  of  water,  plaintiff  made 
no  attempt  to  secure  another  supply,  he  cannot  recover 
for  any  resultant  loss  to  his  business,  even  if  he  sus- 
tained such  loss.   Like  the  6th  instruction,  it  imored 
the  question  of  the  alleged  agreement  to  furnish  plaintiff 
with  a  supoly  of  water,  "and  also  omitted  any  reference  to 
plaintiff's  c  ntention  that  defendant  shut  off  the  water  in 
order  to  force  him  to  submit  to  a  demand  for  higher  rent. 
It  gave  the  jury  a  direction  as  to  the  kind  of  a  verdict 
to  render  and  must  therefore  be  considered  as  directing  a 
verdict.  (Mitchell  v.  0.1. P. 3.  Go.  231  111.  Aon.  405; 
I.C.R.R.  Co.  v.  Smith,  R08  111.  303;  Pardridge  v.  Cutler, 
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168  III.  504.   Defendant  is  net  therefore  in  a  position 
to  complain  of  the  same  error  committed  by  him.  (Fleming 
v.  E.  J.  &  E.  Ry.  Co.,  375  111.  486;  Brennan  v.  0.    &  C. 
Goal  Co.,  341  111.  610;  Harding  v.    St.  Lords  Stockyards, 
343  111.  444. 

The  instruction  refers  the  jury  to  the  declaration, 
hut  it  also  sets  out  the  elements  of  plaintiff's  esse  and 
the  impropriety  of  such  reference  is  not  as  serious  as  in 
a  number  of  cages  where  the  practice  of  calling  the  jury's 
attention  to  the  pleadings  has  been  criticised.   Such 
practice  has  been  frequently  condemned,  but  has  not  been 
held  to.be  reversible  error.  Krieger  v.  A.E.&  0.  R.  R.  Go., 
34'?;  111.  544).   It  is  not  subject  to  the  criticism 
that  it  fails  to  limit  the  damages  to  those  alleeed  in 
the  declaration. 

The  first  clause  of  the  instruction  standing  alone 
ps  an  abstract  proposition  of  law  is  subjeet  to  qualifi- 
cation, but  the  language  following  the  first  clause,  in 
effect,  limits  the  application  of  the  general  proposition 
to  the  alleged  interference  by  shutting  off  the  water.  Ho. 
other  interference  was  in  evidence  or  in  issue,  and  the  jury 
could  not  have  been  misled  b;r  the  abstract  statement. 
Practically  the  same  objections  are  urged  to  the  7th  in- 
struction given  on  behalf  of  plaintiff.  What  is  here  said 
also  applies  to  those  objections. 

There  was  no  serious  error  in  the  omission  to 
define  certain  words  and  phrases  in  the  6th  and  7th  instruct- 
ions.  The  words  "purposely  an-1  unlawfully"  and  "wrongfully" 
need  no  definition  to  one  of  ordinary  intelligence.   The 
phrase  "wantonly  and  maliciously"  is  followdd  by  the  words 
"with  a  design  to  injure  the  plaintiffs'  business"  and  the 
words  "actual  damages"  are  distinguished  from  exemplary  or 
punitive  damages  as  punishment. 
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Defendant  offered,  but  the  court  refused  to  give, 
three  instructions  dealing  with  the  question  of  defendant's 
alleged  justification  in  shutting  off  the  water,  oecause  of 
noises  in  the  weter  pipe  under  his  building,  caused  by  the 
operation  of  plaintiffs'  plant.   The  only  plea  filed  was 
the  plea  of  not  guilty,  which  is  the  general  issue  in  actions 
on  the  case.  Under  that  plea,  the  defendant  may  not  only 
put  the  plaintiff  upon  proof  of  the  whole  charge  contained 
in  the  declaration,  but  may  also  give  in  evidence  any 
justification  or  excuse.  (Champaign  v.  McKurray,  76  111. 
353;  0.  H.  &  D.  R.  R.  Co.  v.  Goodson,  101  111.  App.  123.) 
Justification  being  a  proper  issue  under  a  plea  of  not 
guilty,  instructions  on  that  question,  if  otherwise  correct, 
should  be  given  when  requested.   SJhile  the  instructions 
raised  the  question  of  justification,  that  is  the  only 
matter  which  they  embrace.   They  entirely  ignore  plaintiff's 
theory  of  the  case,  and  each  of  them  either  directs  or 
amounts  to  directing  a  verdict.   The  court  therefore  did 
not  err  in  refusing  to  give  them. 

Instruction  ITo .  23  requested  by  defendant  informed 
the  jury  that  if  the  evidence  concerning  the  terms  of  the 
lease  preponderates  even  slightly  in  favor  of  the  defendant 
or  is  evenly  balanced,  plaintiff  cannot  recover.   The  use  of 
the  adjectives  "slight"  or  "clear"  with  reference  to  pre- 
ponderance has  been  frequently  criticised  by  the. courts  of 
this  state.   (Molloy  v.  Chicago  Rapid. Transit  Co.,  335  111. 
164;  Riddle  v.  Mansager,  254  111.  App.  63).   There  was  no 
error  in  refusing  to  give  the  instruction.   The  24th  and 
25th  instructions  offered  by  defendant  told  the  jury,  in 
substance,  that  the  act  of  defendant  in  shutting  off  the 
water  was  not  an  eviction  unless  they  found  that  he  had 
under  the  terms  of  the  lease  agreed  to  furnish  such  supply 
of  w?ter  for  the  use  of  plaintiff  in  his  business.  Even 
if  plaintiff  was  under  the  terms  of  the  lease  bound  to 
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furnish  Ms  own  water  supply,  and  he  defendant  without 
Justification,  wilfully  and  maliciously  shut  off  the  water 
to  deprive  plaintiff  of  the  beneficial  enjoyment  of  the 
premises,  the  act  would  amount  to  a  constructive  eviction. 
The  instructions  were  properly  refused.  Defendant's  offered 
instruction  Mo.  39  was  covered  by  the  14th  instruction 
given  on  his  behalf. 

I^rom  an  examination  of  the  record,  we  are  unable  to 
say  that  the  verdict  is  contrary  to  the  manifest  weight  of  the 
evidence,  or  that  the  damages  fixed  by  toe  jury  were  excess- 
ive.  Some  testimony  on  the  question  of  damages  was  improperly 
admitted,  'out  the  competent  testimony  in  the  record  is  suffi- 
cient to  warrant  a  verdict  for  the  amount  which  the  jury 
fixed  as  damages.  A  special  interrogatory  "/fere  the  damages 
to  the  plaintiff  caused  by  the  unlawful  and  malicious  act  of 
the  defendant?" ,  was  answered  by  the  jury  in  the  affirmative. 
It  may  be  presumed  that  some  part  of  the  damages  fixed  by 
the  jury  was  far  exemplary  or   piinitive  damages,  and  in 
connection  with  the  testimony  tending  to  show  actus!  damages, 
the  verdict  is  not  excessive. 

Testimony  tending  to  show  that  de        shut  off 
the  water  in  order  to  force  plaintiffs  to  submit  to  a  demand 
for  higher  rent  was  admissible  under  the  issues.   If  proven, 
it  supplied  a  motive  other  than  justification  on  account  of 
no  i  s  e . 

So  error  in  the  record,  has  been  pointed  out  from 
which  we  would  be  able  to  say  that  if  the  same  was  omitted 
upon  another  trial,  the  verdiet  of  the  jury  would  probably 
be  different.   The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

Judy lent  affirmed . 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of    the Opinion 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my   hand   and   affix   the   seal   of 

.said  Appellate  Court,  at  Ottawa,  this 23±il day  of 

° in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  tggsfcv-thirty-On 


?" 


Clerk  of  the  Appellate  Court 

(57517— 2M— 7-27) 


/" 


AT  A  TERM  OF  THE  APPELLATE  COUR 


? 


Begun  and  held  at  Ottiawa,  on  Tuesday,  the  Fifth  <|ay  of  May,|in 
the  year  of  our  lord  one  thousand  nine  hundre^d  and  thij 
within  and  for  the  Second  District  of  the  St^te 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Jusji 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff 


u  O 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
G  29  1S31    "tlie  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8278  Agenda  Mo.  26 


A.  B.  SIL7ADLE,  Trustee  of 

the  Estate  of  Kathryn  Southworth, 

a  Bankrupt , 

Appellant , 


vs. 


Appeal  from  the 
Circuit  Court  of 
Ogle  County. 


PEOPLES  LOAN  AND  TRUST  COMPANY, 

a  corporation  of  Rochelle,  Illinois, 

Appellee, 


Jones,  P.  J: 

This  is  a  suit  to  set  aside  a  deed  of  trust  ex- 
ecuted by  Kathryn  Southworth  to  Peoples  Loan  and  Trust 
Company  of  Rochelle,  Illinois,  within  four  months  prior  to 
the  time  she  was  adjudged  a  bankrupt.   The  bill  was  filed  by 
the  trustee  of  the  bankrupt's  estate  against  the  defendant 
bank  on  the  theory  that  the  transfer  was  a  preference  within 
the  meaning  of  the  Bankruptcy  Act.  This  appeal  is  prose- 
cuted from  a  decree  dismissing  the  bill. 

Mrs.  Southworth  is  an  elderly  lady  living  in  Ro- 
chelle on  a  tract  of  land  containing  1.65  acres,  which  the 
testimony  shows  to  have  b  een  worth  about  $7,500  to  '8,000. 
ohe  also  owned  a  farm  adjoining  Rochelle.  At  one  time,  she 
had  been  well  to  do,  but  became  involved  financially,  and  on 
April  1,  1929,  she  was  adjt&ged  a  bankrupt.  A  part  of  her 
obligations  arose  through  notes  executed  by  her  as  joint 
maker  with  her  son  Thomas  Southworth  and  other  persons.  Her 
farm  consisted  of  527  acres,  and  it  was  gubject  to  a  mortgage 
to  the  John  Hancock  Mutual  Life  Insurance  Company  in  the 
principal  sum  of  f'30,500,  with/interest  accrued  thereon.   The 
trust  deed  to  defendant  was  executed  on  January  12,  1939,  to 
secure  a  note  for   3,000.   The  original  indebtedness  was  in- 
curred by  her  in  the  month  of  "ray,  1926,  at  which  time  she 
gave  the  bank  a  note  for  3,000,  due  in  30  days,  which  was 
renewed  from  time  to  time  thereafter,  including  the  date 
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when  the  trust  deed  was  executed.  Besides  the  mortgage  to 
the  John  Hancock  Mutual  Life  Insurance  Coiapaay,  and  the 
§3,000  note  above  mentioned,  she  was  also  indebted  to  de- 
fendant bank  as  a  joint  maker  on  other  notes,  with  her  son 
and  others,  in  the  sum  of  119,550,  and  she  was  indebted  to 
other  creditors  in  the  further  sum  of  051,819.77,  making  her 
total  liabilities  in  excess  of  ;':104,000. 

Two  officers  of  the  bank  testified  that  they  con- 
sidered her  farm  worth  ";S00  an  ace,  but  the  testimony  of 
other  disinterested  witnesses  establishes  the  -value  of  the  farm 
at  not  more  than  flGO  an  acre.   If  that  testimony  be  true,  her 
insolvency  at  the  time  she  made  the  trust  deed  to  defendant 
was  almost  $64,000  in  excess  of  the  value  of  her  assets.   If 
it  be  conceded  that  the  farm  was  worth  ":200  an  acre  at  that 
tine,  then  she  was  indebted  more  than  $50,000  above  the  value 
of  her  assets.   One  of  the  officers  of  the  Bank  testified 
that  she  had  three  or  four  thousand  dollars  worth  of  other 
property,  which,  if  true,  would  reduce  the  amount  of  her 
insolvency  by  that  amount.   In  any  event,  the  testimony  shows, 
and  counsel  for  defendant  conceded  on  the  oral  argument, 
that  Mrs,  Southworth  was  insolvent  at  the  time  the  trust 
deed  to  the  bank  was  executed.   Shortly  thereafter,  in  the 
early  part  of  the  following  February,  an  attorney  acting 
for  Mrs.  Southworth  met  with  some  of  the  bankers  of  Rochelle 
and  other  individual  creditors,  in  an  attempt  to  place  her 
assets  in  the  hands  of  a  trustee  for  the  benefit  of  her 
creditors,  and  defendant  bank  knew  about  such  effort.   There 
had  been  no  appreciable  change  in  her  fianaeial  condition  for 
six  months  prior  to  the  date  of  the  trust  d  eed. 

Sec.  60b  of  the  Bankruptcy  Act,  as  amended  in  1910, 
provides  that  if  a  bankrupt  shall  have  made  a  transfer  of 
any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or 
of  the  recording  or  registering  of  the  transfer  if  by  law 
recording  and  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy 
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or  after  the  filing  thereof  and  before  the  adjudication,  the 
bankrupt  be  insolvent  and  the  transfer  then  operate  as  a  jxeferaice, 
and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  then  have  Reasonable  cause  to  believe 
that  the  transfer  would  effect  a  preference,  it  shall  be  voidable 
by  the  trustee  and  he  may  recover  the  property  or  its  value  from 
such  person,  etc. 

The  record  shows  that  Mrs.  Southworth  was  insolvent 
when  she  executed  the  trust  deed  and  that  within  four  months 
thereafter,  she  was  adjudged  a  bankrupt.   In  order  for  such 
a  transfer  to  constitute  a  preference  under  See.  60b  of  t  lie 
Bankruptcy  Act,  the  creditor  must  have  had  reasonable  cause  to 
believe  that  a  preference  would  be  effected.   The  requirement 
of  "reasonable  cause  to  believe"  does  not  demand  actual  knowledge 
or  actual  belief.   In  determining  whether  the  creditor  had 
reasonable  cause  to  believe  that  a  preference  was  intended, 

facts  which  are  sufficient  to  put  an  ordinarily  prudent  man  upon 
inquiry  charge  the  creditor  with  all  the  knowledge  he  could  have 
acquired  by  the  exercise  of  reasonable  diligence.  (3  R.C.L. 
Bankruptcy,  Sec.  105;  7  0.  J".  Bankruptcy  See*  250;  Galbraith 
v.  T?hit taker,  43  L.R.A.  (N.S.)  427.)  Sec.  60b,  as  it  now  reads, 
under  the  Amendment  of  1910,  dispensed  with  any  necessity  that  the 
bankrupt  should  have  intended  a  preference  oa?-^feat  the  creditor 
should  hove  in-tiuded  a  picf  ereaca  or  that  the  creditor  shoi  3d 
have b elieved  that  such  preference  was  intended,  and  substituted 
the  effect  of  what  is  done  for  the  intention  in  doing  it. 
(7  C.J.  Bankruptcy,  Sec.  252  p.  154.) 

The  record  fairly  tends  to  show  that  the  def endaa t 
bank  had  knowledge  of  facts  sufficient  to  put  an  ordinarily 
prudent  person  upon  inquiry  as  to  the  financial  condition  of 
Mrs.  Southworth  at  the  time  she  made  the  trust  deed.  Such 
tosOTEii  knowledge  charged  them  with  all  the  information  they 
could  have  acquired  by  reasonable  diligence.   $30,500  of  her  in- 
debtedness was  of  record  and  she  was  obligated  to  defendant 
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for  an  additional  $28,350.   The  president  of  the  bank  had 
known  her  for  fifty  years  and  the  cashier  had  known  her  since 
he  was  12  years  old.   They  represented  the  bank  in  their 
official  capacity,  and  although  they  knew  she  was  largely 
indebted,  and  although  the  value  of  the  farm  was  apparently 
well  known  to  be  not  more  than  $100  an  acre,  they  both  testi- 
fied that  at  the  ti  e   the  trust  deed  was  executed,  they  rnade 
no  effort  to  inouire  into  her  financial  condition.  No  security 
for  the  note  of  ;3,000  had  ever  been  required  by  the  bank  since 
the  loan  was  first  made  in  1926,  until  she  had  become  hopelessly 
insolvent.  The  weight  of  the  testimony  in  the  record  is  sufficient 
to  show  that  the  defendant  had  reasonable  cause  to  believe  that 
she  was  insolvent  when  the  transfer  was  made  arr  that  a  preference 
would  be  effected  thereby.  We  are  of  the  opinion  that  the  transfer 
was  a  preference  within  the  meaning  of  the  Bankruptcy  Act.   The 
court  erred  in  dismissing  the  bill.  The  decree  is  accordingly 
eek  reversed  and  the  cause  is  remanded  with  directions  to  the 
chancellor  to  enter  a  decree  in  conformity  with  the  prayer 
of  the  bill. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and   Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the- 


oiDinion 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto   set  my  hand   and   affix   the   seal   of 

said  Appellate  Court,  at  Ottawa,  this 29th day  of 

iUlgUS'C m  ^jlt>  ycar  0f  our  Lord  one  thousand 

nine  hundred  and  EW5KW--  tMrtv-^ne 


Clerk  of  the  Appellate  Court 

(575J7— 2JI— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Fifth  day  of  May,  in 

the  year  of  our  Loria  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  thJ  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 


Gen.  Mo.  8288  Agenda  32 

M.  H.  Fitzsimmons , 


Appellee 

vs. 

William  Cowan,  et  al 
Fred  Siebel 


Appeal  from  the 

Circuit  Court  of 
McHenry  County. 


Appellant)   ) 

Jones,  P.  J: 

On  July  22,  1904,  William  Cowan  and  Maggie  Cowan,  his 
wife,  executed  a  trust  deed  on  a  certain  lot  in  the  city  of  Wood- 
stock, to  one  J.  D.  Donovan,  trustee,  to  secure  a  note  for  $2500, 
which  note  because  the  property  of  complainant,  M.  II.  Fitzsimmons. 
On  August  20,  1906,  William  Cowan,  alone,  executed  a  second 
trust  deed  upon  the  same  property  to  secure  two  notes  of  ; 1,000 
each,  payable  to  the  'iclienry  County  State  Bank.   On  November  18th, 
1907,  appellant,  Fred  Siebel,  obtained  a  judgment  against 
William  Cowan  and  Maggie  Cowan  in  the  sum  of  $1,729.96  end  a n 
execution  was  issued  thereon  within  one  year.   Thereafter,  on 
December  6th,  1910,  Fitzsimmons  filed  a  bill  to  foreclose  the 
first  trust  deed  end  made  the  Cowans,  Siebel,  and  xhe  MeHenry 
County  State  Bank  parties  defendant.   The  bank  was  not  served 
with  process  and  Donovan,  the  trustee  in  the. first  mentioned 
trust  deed,  was  not  made  a  party  to  the  bill.  A   decree  was 
entered  directing  sale  of  the  premises  and  the  payment  of  the 
Fitzsimmons  note  secured  by  his  first  trust  deed.   The  decree 
found  the  amount  due  the  bank  on  its  notes  and  further  provided 
that  the  master  "out  of  the  interest  of  7.  Cowan  in  the  re- 
mainder, shall  cause  to  be  paid  to  the  IIcHenry  County  State 
Bank  the  sum  of  $ 1 , 087 . 83 ,  if  he  can  determine  such  interest," 
etc. 

The  master  made  sale  of  the  premises,  reported  the 
payment  in  full  of  the  amount  due  Fitzsimmons,  and  that  he  had  a 
balance  of  -1,107.96  in  his  hands  awaiting  the  further  order  of 
the  court.  Thereafter  the  court  entered  an  order  directing 
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the  raaster  to  pay  said  balance  to  said  bank  "and  that  it  be  ac- 
cepted by  said  bank,  subject  to  the  inchoate  right  of  dower, 
whioh  the  defendant,  Maggie  Cowan,  may  or  may  not  have  in  and  to 
said  sum."  From  that  order  :  iebel  perfected  an  appeal  to  this 
court.   It  appearing  that  the  record  did  not  show  whether  the 
title  to  the  mortgaged  premises  was  in  William  Cowan  individually, 
or  in  M aggie  Cowan,  or  whether  they  were  joint  tenants  or  t  ei  antfcs 
in  common,  or  whether  or  not  they  occupied  the  premises  as  a 
homestead  at  the  time  of  the  execution  of  the  trust  deed  to  the 
McHenry  County  State  Bank,  the  decree  of  the  trial  court  was  re- 
versed and  the  cause  remanded  for  a  supplemental  decree  f ixfl  ing 
the  interests  of  the  Cowans  in  the  premises.   (Fitzsimraons  v. 
Cowan,  186  111.  App.  358.)   At  the  time  the  appeal  was  perfected, 
the  then  master  in  chancery,  notwithstanding  such  appeal,  ]mid  the 
balance  of  $1,107,96  to  the  McHenry  County  State  Bank,  takirg 
a  bond  for  its  repayment  in  case  of  a  reversal  of  the  trial  court's 
decree. 

The  cause  was  reinstated  and  referred  to  a  special 
master.  The  name  of  the  McHenry  County  State  Bank  had  meanwhile 
been  changed  to  Moodstock  national  Bank,  and  it  is  represented 
by  the  latter  name  in  this  proceeding.  The  court  entered  a 
decree  finding  that  the  payment  of  $1107.96  to  the  McHenry 
County  State  Bank  was  properly  made  and  that  defendant  Siebel 
has  no  interest  in  the  fund.  From  that  decree  this  appeal  is 
prosecuted  by  Siebel. 

William  Cowan  died  in  1915.  Maggie  Cowan  is  still 
living.  After  this  cause  was  remanded,  evidence  was  taken  which 
discloses  that  the  legal  title  to  the  premises  was  in  William 
Cowan.   There  is  some  conflict  in  the  evidence  on  the  question  of 
whether  or  not  the  Cowans  were  occupying  the  premises  as  a  home- 
stead at  the  time  of  the  execution  of  the  trust  deed  to  the 
MyHenry  County  State  Bank.  The  manifest  w eight  of  the  evidence 
shows  that  they  were  occupying  said  premises  as  a  homestead 
at  that  time,  and  continued  to  do  so  up  until  sometime  in  the 
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year  1909,  wben  they  abandoned  the  same. 

A  conveyance  by  a  husband  in  which  his  wife  does 
not  join  is  not  sufficient  to  transfer  the  homestead  in  the 
premises.  The  deed  of  trust  to  the  UcHenry  County  State  Bank 
therefore  did  not  convey  the  homestead.   A  conveyance  which 
is  not  operative  to  convey  the  homestead,  leaves  it  in  the  grantor 
unaffected  by  the  conveyance,  and  the  homestead  estate  is  to 
be  treated  precisely  as  thou  h  the  conveyance  had  never  been 
executed.   (Gray  v.  Schofield,  175  111.  36;  Fitzsimmons  v.  Cowan, 
Supra.)  All  that  the  bank  took  by  its  trust  deed,  when  it  was 
executed,  was  the  excess  of  the  estate  over  and  above  the 
homestead  of  ul,000,  subject,  of  course,  to  the  lien  of  the 
first  trust  deed  and  to  the  incesate  right  of  dower  of  Maggie 
Cowan.  When  the  premises  were  abandoned  as  a  homestead  in  1909, 

the  lien  of  siebel's  judgment  became  at  once  effective 
as  to  the  former  homestead.  The  abandonment  did  not  operate 
to  transfer  the  homestead  to  the  bank  under  its  trust  deed, 
but  the  lien  of  Siebel's  judgment  became  at  once  effective 
as  to  the  former  homestead.   The  abandonment  did  not  operate 
to  transfer  the  homestead  to  the  bank  under  its  trust  deed, 
but  the  lien  of  Siebel's  judgment  at  once  attached  thereto. 
(Gray  v.  ochofield,  supra.)   The  foreclosure  of  the  first  deed 
of  trust,  and  its  satisfaction,  left  the  sura  of  OH07.96,  of 
which  sum  the  bank,  under  its  trust  deed,  was  entitled  to 
;)107.96,  less  the  dower  right  of  Maggie  Cowan  in  that  sum. 
Defendant  Siebel  was  entitled  to  the  A, 000  which  represented 
the  homestead  before  its  abandonment. 

While  an  a  unassigned  dower  right  of  a  widow  cannot  be 
levied  upon  under  an  execution  against  her,  it  may  be  reached 
by  a  creditor  in  an  equitable  proceeding.   (Petefish,  Skiles 
&  Co.  v.  Buck,  56  111.  App.  149;  Thompson  v.  Harsh,  61  111.  App. 
269;  Monroe  County  Savings  Bank  &  Trust  Co.  v.  Klohr,  249 
111.  App.  576.)   Siebel's  judgment  was  against  both  William 
Cowan  and  Maggie  Cowan.   Although  her  dower  bad  never  been 


■ 

■ 
- 

'     '  '  "      • 


-4- 


assigned,  inequity  it  should  be  applied  to  the  payment  of  that 
judgment.   The  decree  should  have  provided  that  the  bank  pay- 
to  the  special  master  in  this  cause  the  sum  of  1,000,  which 
represented  the  former  homestead  in  the  premises,  and  also  the 
value  of  the  dower  right  of  Maggie  Cowan  in  the  balance  of 
$107.96,  and  that  the  special  w  ster  pay  all  of  the  same  over 
to  defendant  Oiebel.  The  value  of  such  dower  should  be  computed 
by  reference  to  standard  mortality  tables. 

As  pointed  out  in  the  former  opinion  of  this  court, 
&h.ere  were  some  irregularities  in  the  process  and  pleadings  in 
the  original  proceeding,  but  the  record  on  this  appeal  sufficient- 
ly shows  that  licEenry  County  State  Bank  submitted  itself  to  the 
jurisdiction  of  the  trial  court.   The  fact  that  the  former  master 
in  chancery  who  paid  the  money  to  it  subsequently  died  can  have 
no  effect  upon  the  jurisdiction  of  the  court  to  enter  an  order 
directing  the  disposal  of  the  fund.   ..hen  a  court  of  equity 
acquires  jurisdiction  for  one  purpose,  it  will  retain  it  for 
the  purpose  of  administering  complete  relief  and  doing  entire 
justice  with  respect  to  the  subject  matter.  No  good  purpose 
would  be  served  by  requiring  circuitous  and  involved  proceedings 
in  order  to  arrive  at  the  same  end. 

The  decree  is  reverted  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  the  views  herein  expressed. 

Reversed  and  remanded 
with  directions. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the Opi  'il  1  OTI — 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my   hand   and   affix  the   seal   of 

said  Appellate  Court,  at  Ottawa,  this £9th day  of 

August in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  tS3&H3E-  th  J  rt.y-one 


Clerk  of  the  Appellate  Court 

(57517— 211— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Fifth  day  of  May,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one. 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.     O  £?  O  T   A    ,   * 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

'S  /S3? 
Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 
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City  of  Lockport, 
Will  County,  Illinois 
Appellee 
vs, 


Appeal  from  Circuit  Court 
of  Will  County. 


Dowdlw  Bros.,  Co.,  a  Corporation, 
and  Fidelity  and  Deposit  Company 
of  Maryland,  a  corporation, 

Appellant , 

Jones ,  P.J": 

City  of  Lockport,  Illinois,  instituted  suit 
against  defendants  Dowdle  Brothers  Company,  a  corporation, 
and  Fidelity  and  Deposit  Company  of  Maryland,  a  corporation, 
to  recover  on   a  contractor's  bond  executed  by  Nash  Dowdle 
Company  and  Fidelity  and  Deposit  Company  of  Maryland,  to 
secure  the  performance  of  a  oontract  between  Nash-Dowdle 
Company  and  plaintiff  for  the  construction  of  a  deep  well, 
pumping  station,  and  appurtenances  for  said  city.   Defendant 
Dowdle  Brothers  Company  is  successor  of  Nash-Dowdle  Company. 
Each  of  the  defendants  filed  a  plea  to  the  jurisdiction  of 
the  Court  in  the  nature  of  a  plea  in  abatement.   Demurrers 
to  the  pleas  were  sustained,  and  in  response  to  an  order  to 
plead,  each  of  the  defendants  filed  the  general  issue.   A 
jury  trial  resulted  in  a  verdict  and  judgment  against 
defendants  for  the  sum  of  §9500.00  from  which  judgment  this 
appeal  is  prosecuted. 

The  first  question  presented  to  this  court 
is  whether  or  not  the  trial  court  erred  in  sustaining  said 
demurrers.   Section  6  of  the  Practice  Act  (par.  6,  Chap.  110, 
Smith-Bird  Stat.  1929)  provides:  "It  shall  be  unlawful  for 
any  plaintiff  to  sue  any  defendant  out  of  the  County  where 
the  latter  resides  or  may  be  found,  except  in  local  actions, 
and  except  that  in  every  species  of  personal  actions  in  law 
where  there  is  more  than  one  defendant,  the  plaintiff 
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comm.en.eing  his  action  where  either  of  then  resides,  may  have 
his  writ  or  writs  issued  directed  to  any  county  or  counties 
where  the  other  defendant,  or  either  of  them,  may  be  found." 
etc. 

Dowdle  Brothers  Company  was  served  with 
summons  in  Cook  county  by  the  sheriff  of  that  county,  and 
Fidelity  and  Deposit  Company  of  Maryland  was  served  in  all 
County  by  service  upon  its  resident  agent  in  the  ls.tter  county. 

The  plea  in  abatement  filed  by  Dowdle  Brothers 
Company  recites  that  it  was  residing  and  doing  business  in 
the  County  of  Cook,  and  not  in  the  County  of  rill,  fend  was 
not  found  or  served  with  process  in  said  County  of  ".ill,  but 
was  found  and  served  with  process  in  the  City  of  Chicago  in 
the  County  of  Cook.   The  plea  does  not  set  forth  that  Fidelity 
and  Deposit  Company  of  Maryland,  co-defendant,  was  not  a 
resident  of  '.'ill  County,  and  makes  no  reference  whatever  to 
such  co-defendant.   So  far  as  shown  by  the  plea,  Fidelity 
and  Deposit  Company  of  Mary>niLay  hsve  been  a  resident  of 
or  otherwise  amenable  to  service  in  ^ill  County.   It  failed 
therefore  to  negative  jurisdiction  under  pection  6  of  the 
Practice  Act.   If  the  plea  had  made  any  averment  in  respect 
to  Fidelity  and  Deposit  Company  of  Maryland,  an  opportunity 
to  traverse  the  same  would  have  been  afforded  plaintiff, 
and  on  any  such  issue  it  would  be  entitled  to  a  trial  by 
jury.  (Craig  v.  Sullivan  Machinery  Co.,  S59  111.  App.  1.) 
The, Circuit  Court  of  Till  County  has  general  jurisdiction, 
and  as  the  want  of  jurisdiction  did  not  appear  upon  the  face 
of  the  record,  it  could  only  be  raised  by  a  plea  in  abatement. 
Great  accuracy  and  precision  has  always  been  required  by  law 
in  the  structure  and  form  of  such  pleas.  They  must  be  certain 
to  every  intent,  and  if  to  the  jurisdiction  of  the  Court, 
there  must  be  proper  averments  of  facts,  accurately  and 
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logically  stated,  excluding  every  intendment  of  jurisdiction. 
The  presumption  is  in  favor  of  the  jurisdiction.   And  the 
pleader  must  set  up  such  facts  as  would  clearly  oust  the  court 
of  jurisdiction.   Presumptions,  deductions,  arguments,  in- 
ferences and  conclusions,  are  not  sufficient.  (Willard  v. 
Zehr,  215  111.  148.)   The  plea  failed  to  comply  with  such 
requirements,  and  the  Court  correctly  held  it  to  be  insufficient. 

The  plea  in  abatement  filed  by  Fidelity  and 
Deposit  Company  of  Maryland  sets  out  that  it  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Mary- 
land, licensed  to  do  business  in  this  State,  and  that  while 
it  was  served  with  process  upon  its  resident  agent  in  the 
County  of  Will,  that  it  was  only  liabl . ,  if  at  all,  upon  the 
failure  of  Dowdle  Brothers  Company,  the  principal  defendant, 
for  the  reason  that  it  is  surety  for  the  faithful  performance 
of  Dtsrwdle  Brothers  Company,  and  that  said  Dowdle  Brothers 
Company  was  a  resident  of  and  doing  business  in  Cook  County, 
and  was  served  with  process  there  and  not  in  Will  County, 
and  that  as  the  Court  has  no  jurisdiction  over  Dowdle  Brothers 
Company,  the  principal  defendant,  it  ought  not  to  have  juris- 
diction over  "this  defendant"  as  surety  for  said  Dowdle 
Brothers  Company.   The  bond  upon  which  the  suit  is  brought 
provides  that  the  makers  shall  be  jointly,  and  severally 
liable  thereon.   Pleading  a  legal  conclusion  of  primary  and 
secondary  liability  does  not  change  the  language  or  effect 
of  the  obligation.  Under  section  8  of  the  Practice  Act 
service  was  properly  had  on  the  Will  County  resident  agent 
of  Fidelity  and  Deposit  Company  of  Maryland.  The  provisions 
of  that  Act  apply  to  non-resident  as  well  as  resident  corporations 
Booz  v.  T.  &  P.  By.  Co.,  250  111.  576;  Scene-in-Action 
Corp.  v.  Knights  of  Ku  Klux  Elan,  261  111.  App.  155.)   The 
averment  that  because  its  co-defendant  was  improperly  served 
in  Cook  County,  even  if  true,  is  of  no  avail  to  a  defendant 
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jointly  and  severally  liable  on  the  bond,  and  properly 
served  in  the  County  where  the  suit  was  pending.  That  de- 
fense was  a  privilege  available  to  Dowdle  Brothers  Company, 
and  is  of  no  concern  to  its  co-defendant  properly  served 
in  the  proper  county.   It  was  not  necessary  that  all  the 
jurisdictional  facts  be  averred  in  the  declaration.  Where 
it  is  possible  for  the  Court  to  have  jurisdiction,  it  will  be 
presumed  the  state  of  facts  existed  which  authorized  the  Court 
to  assume  to  enter  judgment.  A  plea  to  the  jurisdiction 
can  not  be  sustained  by   reason  of  any  omission  in  the 
declaration;  but  must  be  sufficient  in  and  of  itself 
to  show  want  of  jurisdiction.   (Werner  v.- 17.  H.  Shons  Co., 
S60  111.  App.  262.)   The  pleas  did  not  separately  or  collectively 
disclose  a  want  of  jurisdiction,  and  the  Court  correctly  sustained 
each  of  the  demurrers. 

The  contract  provided,  among  other  specifica- 
tions, that  the  inside  diameter  of  the  well  casing  and  of 
the  uncased  portion  of  the  well,  for  a  distance  of  400  feet 
below  the  surface,  should  be  not  less  than  15j  inches;  that 
from  the  400  foot  point  to  the  caving  stratum  immediately 
below  the  St.  Peter  Sandstone,  the  inside  diameter  of  the 
well  should  be  not  less  t;.an  12  inches,  and  from  said  last 
named  point  to  the  bottom  of  the  well,  the  diameter  of  any 
casing  or  uncased  portion  of  the  well  should  be  not  less 
than  10  inches.   It  further  provided  that  the  contractor 
should  furnish  and  set  a  16  inch  outside  diameter  pipe  from  the 
surface  of  the  ground  to  and  at  least  4  feet  into  the  solid 
limestone  (Dolomite)  rock  below  what  is  termed  the  Maquoketa 
shale,  and  make  a  solid  water  tight  connection  with  said  rock; 
that  if  a  caving  stratum  was  encountered  below  the  St.  Peter 
sandstone,  the  contractor  should  furnish  and  set  a  10  inch  pipe 
in  such  fashion  as  to  shut  out  any  caving  material;  and  that 
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the  well  for  a  depth  of  400  feet  should  be  so  nearly  straight  as 
to  permit  the  free  insertion  of  a  straight  cylinder  400  feet  long 
and  at  least  12  inches  in  diameter. 

The  record  conclusively  shows,  and  it  is  not  disputed, 
that  the  well  was  defective.   The  weight  of  the  testimony  shows 
that  the  bottom  of  the  16  inch  pipe  was  not  sealed  into  the 
solid  Dolomite  rock  so  as  to  make  a  water  tight  joint,  as  pro- 
vided by  the  contract.  Large  quantities  of  gasoline  were  stored 
in  the  city  in  numerous  tanks  within  a  mile  from  the  well. 
Shortly  after  the  contractor  turned  the  well  over  to  the  city 
gasoline  was  found  in  the  water  pumped  from  the  well,  render- 
ing it  obnoxious  for  domestic  use.  Dye  stuffs  poured  outside 
the  casing  also  found  their  wa^  into  the  water.  Marbles  and 
sand  which  v/ere  poured  around  the  outside  of  the  casing,  with 
cement  and  clay,  in  an  effort  to  seal  the  fault  were  also  found 
in  the  well.  The  testimony  shows  that  the  rods  which  operated 
the  pump  in  the  well  were  worn  from  friction  against  the 
sides  of  the  casing,  indicating  that  the  hole  was  not  straight, 
and  there  is  in  the  record  testimony  which  tends  to  show  a 
caving  below  the  St.  Peter  sandstone. 

Before  any  defects  in  workmanship  were  discovered, 
the  city's  engineer  approved  the  well  and  issued  his  final 
certificate,  upon  which  the  city  paid  the  contractor  in 
full.   After  the  discovery  of  the  defects,  the  contractor 
denied  liability,  and  the  city  proceeded  to  correct  them 
aid  this  suit  was  instituted.  Defendants  insist  that  the 
contractor  was  not  permitted  to  go  down  400  feet,  but  was 
ordered  by  the  City  engineer  to  desist  drilling  the  16  inch 
diameter  at  565  feet;  that  by  the  terms  of  the  contract  the 
engineer  had  absolute  authority  over  the  contractor  in  the 
execution  of  the  work,  and  in  approving  and  rejecting  it 
when  finally  completed,  and  that  the  city  is  bound  by  his 
acts.  The  contract  does  not  provide  that  the  well  should  be 
cased  for  400  feet,  but  that  the  cased  and  uncased  hole  should 
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extend  400  feet  into  the  ground,  and  that  the  portion  of  the 
well  from  the  surface  to  the  solid  limestone  should  be  cased. 
The  record  shows  that  the  subcontractor  who  drilled  the  hole 
called  the  city  engineer  and  informed  him  that  the  well  had 
passed  through  the  shale  air  penetrated  the  limestone  four  feet, 
anl  that  t  e  engineer  asked  him  to  go  down  another  foot  so  as 
to  go  five  feet  into  the  limestone  rock.   The  hole  was  then 
tested  for  straightness  and  the  pipe  inserted.   The  testimony 
fails  to  show  that  the  engineer  stopped  the  drilling,  but  on 
the  contrary,  shows  that  the  informs. t ion  given  him  was  to  the 
effect  that  the  contract  was  being  complied  with,  and  that  he  re- 
quired the  subcontractor  to  go  a  foot  farther  than  the  contract 
provided.   It  is  also  to  be  noted  that  Article  53  of  the  con- 
tract provides:   "Neither  the  final  certificate  nor  payment  nor 
any  provision  in  the  contract  documents  shall  relieve  the  con- 
tractor of  responsibility  for  faulty  materials  or  workmanship, 
and  he  shall  promptly  remedy  any  defects  due  thereto  and  pay 
for  any  damage  resulting  therefrom,  which  shall  appear  within 
a  period  of  one  year  from  the  time  of  completion  of  the  contract," 
etc.   There  is  nothing  in  the  record  to  show  any  estoppel  on 
the  part  of  plaintiff.   The  testimony  is  voluminous,  and  without 
further  reviewing  it  here,  we  are  of  the  opinion  that  it  clearly 
supports  the  verdict. 

Plaintiff's  exhibit  53  is  a  detailed  statement  of 
the  amounts  expended  by  the  city  in  conns  ction  with  the  remedying 
of  the  defects  in  the  well,  etc.  The  total  sum  so  expended 
amounted  to  $21,788.30.   The  contract  for  the  ssme  was  not  let 
by  competitive  bidding  or  by  a  vote  of  two-thirds  of  all  the 
aldermen  of  the  city.   Se£  50  Art.  9  of  the  'cities  &  Village  Act. 
Chap.  24,  Par.  121,  Rev.  Stat.  1929,  provides  that  any  work  or 
other  public  improvements,  except  those  to  be  paid  for  by  special 
assessments,  shall,  when  the  expense  thereof  shall  exceed  |500. 00, 
be  constructed  by  contract  let  to  the  lowest  bidder  in  the  manner 
prescribed  by  ordinance,  provided,  any  such  contract  may  be 
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entered  into  without  advertising  for  bids,  by  a  vote  of  two- 
thirds  of  the  aldermen  etc.   It  ha s  been  held  that  violations 
of  the  provisions  of  that  section  may  be  enjoined  by  a  tax- 
payer, (Chicago  v.  Hanreddy,  211  111.  24,)   but  the  provisions 
of  that  section  do  not  render  the  exhibit  in  the  case  at  bar 
incompetent  to  show  the  amount  of  damages  occasioned  by  the 
breach  of  the  contract.   The  liability  of  the  contractor 
was  incurred  by  its  failure  to  perform  the  contract,  and  not 
by  the  method  adopted  by  the  city  in  remedying  the  evil,  or 
paying  the  costs  thereof.  By  the  breach  of  the  contract,  the 
contractor  became  liable  for  the  ensuing  drmages,  whether  or 
not  the  city  tooic  any  step  to  remedy  the  defects,  or  whether 
or  not  it  paid  the  cost  of  so  doing.   If  the  city  had  chosen 
to  bring  suit  for  the  breach  before  doing  any  work  on  the 
well,  it  would  have  been  competent  to  show  as  damages  the 
expense  to  which  the  city  would  be  put  in  remedying  the  de- 
fects.  It  chose  to  do  the  work  before  bringing  suit,  and 
proof  of  what  the  work  actually  cost  was  competent,  whether 
it  was  paid  for  legally  or  illegally,  or  not  at  all. 

Two  instructions  tendered  by  defendants  were  to 
the  effect  that  if  the  city  had  not  complied  with  the  terms 
of  said  paragraph  121  of  the  3ities  and  Village  Act.,  it 
could  not  recover  in  this  suit.   Another  ins  tract ion  tendered 
by  defendants  told  the  jury  that  the  terms  of  a  contract  drawn 
by  a  municipality  are  to  be  construed  more  strongly  against 
the  city  than  the  other  party,  and  of  if  the  city  had  not 
strictly  complied  with  the  contract,  they  should  find  for 
defendants.   Each  of  the  three  instructions  was  properly 
refused  by  the  Court. 

No  reversible  error  appears  in  the  record,  and 
we  are  of  the  opinion  that  upon  the  merits  of  the  case,  the 
judgment  is  right  and  it  is  accordingly  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of    the i- — 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,  I  hereunto   set   my   hand  and   affix   the   seal   of 

said  Appellate  Court,  at  Ottawa,  this 29th day  0f 

August jn  the  year  of  our  Lord  one  thousand 

nine  hundred  and  teCKty-  thirty^OIie 


Clerk  of  the  Appellate  Court 

(57517— 2M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  Fifth  day  of 

the  year  of  our  Lord  one  thousand  nine  hundred  andj£hirty-o|ie, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 

-  '   i 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8367 


A  enda  26 


The  First  National  Bank 
of  Aurora,  Guardian  of  the 
Estate  of  Ruth  Schroeder, 
a  minor, 


Appellee 


vs. 


Harold  L.  Schroeder  and 
George  E«  Lidecka,  Co-partners 
Doing  Business  as  Aurora 
Welding  Serviee, 

Appellants, 


Appeal  from 

Cir  ouit  Court  of 
Kane  County. 


Jones,  P.  ,T: 

This  is  an  action  on  the  case  instituted  by  the 
First  National  Bank  of  Aurora,  guardian  of  the  estate  of 
Ruth  Schroeder,  a  minor,  against  Harold  L.  Schroeder  and 
George  E.  Lidedka,  copartners  doing  business  as  Aurora 
Welding  Service.   The  object  of  the  suit  is  to  recover  damages 
on  account  of  injuries  received  by  ssid  minor  in  an  accident, 
whereby  she  sras  run  over  by  an  automobile  driven  by  defendant 
Earold  L.  Schroeder,  who  is  her  father.  She  was  about  six 
years  old  at  the  time  of  the  accident „ 

The  declaration  consists  of  one  count,  and   avers 
than  on  September  16,  1928,  defendants  were  engaged  in  the 
business  of  welding,  and  possessed  an  automobile  used  by  them 
in  conducting  their  business;  that  en  the  date  mentioned  while 
the  automobile  was  being  operated  by  Harold  I.  Schroeder  in 
behalf  of  the  copartnership,  in  the  city  of  Aurora,  it  struck 
and  injured  Ruth  Schroeder;  that  ©he  was  in  the  exercise  of 
reasonable  care  to  avoid  injury  to  her;  that  defendants 
"as  copartners  as  aforesaid,  by  Harold  L.  Schroeder,  one  of 
said  partners,  and  Harold  L.  Schroeder,  individually,  not 
regarding  the  duty  of  them,  and  either  of  them",  eaused  the 
automobile  to  be  operated  contrary  to  the  statute  in  such 
case  made  and  provided,  and  so  negligently  operated  the  sarce  as 
to  injury^  said  Ruth  Schroeder,  to  the  damage  of  the  plaintiff 
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as  such  guardian,  in  the  sum  of  $10,000.00.   A  plea  of  the 
general  issue,  and  a  special  plea  denying  the  ownership  an 
operation  of  the  instrumentality  causing  the  injuries,  were 
filed  on  behalf  of  defendants.  A  jury  trial  resulted  in  a 
verdict  and  judgment  for  plaintiff  in  the  sum  of  ,;5,083.33. 
This  appeal  is  prosecuted  from  that  judgment. 

The  record  discloses  that  defendants  were  partners 
engaged  in  the  wteding  business,  repairing  automobile  radiators, 
brazing,  cutting ,  and  work  of  like  character.   Each  partner  owned 
a  car  which  was  used  in  the  business  whenever  necessary. 
Schroeder  worked  in  all  departments  and  did  some  of  the  office 
work.   The  shop  was  operated  5-|  days  a  week,  and  it  was 
exceptional  for  it  to  be  open  on  Saturday  afternoon  or  Sunday. 
The  accident  happened  on  a  Sunday  and  the  shop  was  not  open  for 
business  that  day. 

?lr.  and  Mrs,  Andrew  Baumgartner,  who  lived  in 
Haywood,  came  to  the  home  of  Schroeder  about  8:30  o'clock,  on 
the  Sunday  morning  of  the  accident.  Baumgartner  r.ut  his  car 
in  Schroeder' s  garage  located  in  the  rear  of  the  house.  Mrs. 
Baumgartner  staid  at  the  house  with  Mrs.  Schroeder,  and  the 
two  men  went  fishing  in  the  Schroeder  oar.  Upon  their  return 
about  4:30  o'clock  in  the  afternoon,  schroeder  drove  his  oar 
into  the  drive?ray  leading  to  the  garage  and  left  it  there.   It 
blocked  the  driveway,  and  shortly  before  dark  he  started  to 
back  his  car  out,  so  that  Baumgartner  could  get  his  car  to  the 
street.   Schroeder  testified  that  when  Baumgartner  reached  the 
garage  he  noticed  the  floor  was  wet  aid  Galls  d  him.  Tie  found 
a  leak  in  the  radiator,  and  suggested  that  the  car  be  taken  to 
the  shop  of  the  Aurora  Welding  Co.  for  repair,  to  which 
Baumgartner  agreed.   Schroeder  also  testified  that  he  meant 
to  charge  for  the  repair,  but  nothing  in  particular  was  said 
about  the  charge,  and  he  did  not  remember  that  there  was 
anything  said  about  it. 

Schroeder' s  children,  including  Ruth,  were  playiig 
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in  the  yard,  and  while  he  was  backing  his  car  out  of  the 
driveway,  he  accidentally  ran  over  her,  inflicting  the  injuries 
for  which  this  suit  was  brought. 

A  number  of  reasons  are  urged  for  the  reversal  of  the 

judgment,  but  it  is  necessary  to  consider  only  one  of  them. 
It  is  well  settled  that  no  recovery  can  be  had  by  a  minor 
chile!  from  his  parent  in  an  action  of  tort.   This  rule  was 
clearly  announoed  by  this  c  urt  in  Foley  v.  Foley,  61  111. 

App.  577.   The  reason  for  the  rule  is  well  stated  in  20  R.C.L. 
Parent  and  Child,  631,  as  follows:   "The  peace  of  society, 
and  of  the  families  composing  society,  and  a  sound  public 
policy,  designed  to  subserve  the  repose  of  families  and  the 
best  interests  of  society,  forbid  to  the  minor  child  a 
right  to  appear  in  court  in  the  assertion  of  a  claim  to  civil 
redress  for  personal  injuries  suffered  at  the  hands  of  the 
parent."  The  r  asons  are  amplified  and  couched  in  somewhat  differ- 
ent phraseology,  but  to  the  seme  effect,  in  Eatarese  v.  l.Iatarese 
47  P.I.  131;  42  A.L.R.  1360;  r.'ick  v.  Wica,  192  Wis.  260;  52  A.L.R. 
1113. 

The  general  rule  is  si so  stated  in  46  G.  J.  Parent  and 
Child,  1324,  An  unemacipated  minor  child  has  no  right  of  action 
against  a  parent  or  a  person  standing  in  loco  parentis,  for 
the  tort  of  such  parent  or  person,  unless  a  right  of  action  is 
authorized  by  statute.   One  of  the  early  cases  upholding  that 
doctrine  is  Hewlett  v.  George,  68  Miss.  703;  15  L.R.A.  682. 
It  has  since  been  followed  in  BJesite  v.  Kirchenstein,  109  Conn. 

77;  145  Atl.  753;  Smith  v.  Smith,  81  Ind.  App.  566,  142  li.E. 
128;  Elias  v.  Collins,  237  Mich.  175,  211  :.■ .  W.  88;  Taubert  v. 
Taubert  103  Minn.  247,  114  N.  W.  763;  Small  v.  Morrison,  185 
N.  C.  577,  118  S*  E.  12,  31  A.L.R.  1135;  LTatarese  v.  Matarese, 
Supra;  MoEelvy  v.  McKelvy,  111  Tenn.  388,  77  S.W.  664,  64  L.P.A. 
991.   Roller  v.  Roller,  37  Wash,  242,  79  Pac.  788,  68  L.R.A.  893; 
Vick  v.  Tick,  Supra;  Ciani  v.  Ciani,  215  I7.Y.S.  767;  Sorrentino 
v.  Sorrentino,  248  H.  Y.  626,  162  N.S.  551;  Manion  v.  Hanion, 
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3  N.    J.  Misc.    68; 129  Atl.    451. 

Bee  air  e  of   the  f  irmly   established  rule  as  announced 
in  Foley  v.   Foley,    supra,   the   judgment  must  be  reversed.     The 
judgment   is  a  unit  and   cannot  be  reversed  as   to  one.  defendant  and 
affirmed  as  to   the  other.     Livak  v.   Chicago  &  Erie  R.R.   Go.   299 
111.    218.     Since  we  hold  there  can  be  no   recovery  under   the 
facts   shown  by  the  record,   the   cause  will  not  be   remanded. 
The   judgment  of  the  trial   court  is  reversed  without?  remanding  . 

Judgment  reversed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of    the Opinion — — 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my  hand   and   affix   the   seal   of 

said  Appellate  Court,  at  Ottawa,  this 39th da}'  ot' 

UgtlSt |n  |jle  vear  0f  our  Lor(J  oll0  thousand 

nine  hundred  and  t&&ESfc    frm  T"hy— onft 


Clerk  of  the  Appellate  Court 

(57517— 2M— 7-27) 


o 


AT    A    TERM   OF   THE    ^UELI.,US    COURT,        I 

J 


^ 


Jegun  and  held  at  Ottawa,  on/Tuesda#, .the  sixth  day      itobi 


the  year  of  our  IdSPrj&^Jne  thousand  n/ne  hundred  a§id  1  kiirty- 
within  and  for  the  Second  District  of  the  State  if  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 

Hon.  FRED  G-.  WOLFE,  Justice. 

Hon.  JAMES  S.  BALDWIN,'  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERh  ,  that  afterwards,  to-wil :  -  i 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8255  No.  3. 

In  the  Appellate  Court  of  Illinois 
Second  District. 

October  Term,  A.  D.  1931 


Elgin  City  Banking  Company,  a 
corporation,  as  Trustee,  com- 
plainant and  Appellee, 


Ethel  Webster  and  Marguerite  Weld, 

Executors  of  the  Estate  of  villiam 

Hubbard,  Deceased,  Ethel  H.  webster, 

Roy  F.  Webster,  Marguerite  II.  Weld,      Appeal  from  Circuit  Court 

Lyman  L.  Weld  and  :etty  Jane  Weld, 


Defendants  and 
Appellees, 


of  Kane  County. 


and 

American  Missionary  Association,  a 
corporation, 

Defendant  and 

Appellant . 

Opinion  by  Fred  G,  Wolfe,  Justice. 

The  bill  in  this  case  was  filed  by  the  Elgin  City 
Banking  Company,  as  trustee  under  the  will  of  Henry  W.  Hubbard, 
deceased,  and  as  successor  in  trust  under  the  trust  instrument 
hereinafter  mentioned,  to  construe  the  said  will  and  to  fix  and 
determine  the  rights  of  the  defendants  in  and  to  certain  premi- 
ses in  Elgin,  Illinois,  referred  to  as  the  "Hubbard  Block,''  and 
for  instructions  as  to  the  distribution  of  the  rents  thereof 
and  the  proceeds  from  the  ultimate  sale  thereof  when  sold. 
The  case  turns  upon  the  construction  of  the  twelfth  clause  of 
the  will  of  Henry  W.  Hubbard  in  which  the  trustee,  the  complain- 
ant below,  is  directed  to  deduct  "interest  at  the  rate  of  five 
per  oent  per  annum  upon  such  balance  as,  by  the  last  annual 
statement  made  by  me  prior  to  my  death,  pursuant  to  article  fourth 
of  said  last  mentioned  instrument  (the  trust  instrument)  shall 
be  shown  to  remain  unpaid  of  the  sums  advanced  by  me  for  the 
alterations,  improvements  and  repairs  of  said  premises."  from 


: 


- 


■ 
i 


. 


j 

- 

j 

■ 

- 


the  net  income  of  said  property  before  making  distribution  to  the 
beneficiaries,  and  upon  similar  provisions  as  to  the  distribution 
of  the  proceeds  from  the  sale  of  said  premises  upon  the  termination 
of  the  trust. 

The  trial  court,  in  construing  the  will,  found  that 
"the  last  annual  statement,"  referred  to  in  said  will,  was  not 
in  existence  at  the  time  of  the  execution  of  the  will,  and  decreed 
that  the  above  quoted  provision,  and  other  similar  references  in 
clause  twelve  of  the  will,  were  null  an;  void. 

The  1910  Henry  '.'.  Hubbard  was  the  sole  owner  of  the 
premises  in  question,  and  was  then  engaged  in  the  repair  and 
remodeling  of  the  building  thereon.   On  June  29,  1910,  and  while 
tbe  remodeling  was  in  progress,  he  executed  a  trust  instrument 
to  himself  as  trustee,  and  in  favor  of  a  brother,  William  Hubbard, 
and  his  family.   In  the  trust  instrument,  Henry  W.  Hubbard  reserv- 
ed the  control  and  management  of  the  property  and*  certain  ri  hts 
of  sale  and  purchase,  not  material  here.  From  the  net  income  there 
was  to  be  deducted  and  retained  by  him  interest  at  five  per  cent 
per  annum  on  such  sums  as  he  might  expend  for  the  repair  and  re- 
modeling of  the  building  (total  cost  not  being  then  known  or 
asc  rtainable)  and  seven-sixteenths  of  the  net  residue  was  then  to 
be  paid  to  Callie  E.  Hubbard  (wife  of  William  Hubbard)  during  her 
lifetime,  and  then  William  Hubbard,  if  he  survived,  durin  his 
lifetime,  and  after  the  death  of  both  Callie  E.  and  William 
Hubbard,  to  Ethel  Hubbard,  now  gthel  "..ebster,  a<   arguerite 
Hubbard,  now  Marguerite  weld.  The  balance  of  the  income  Henry  W. 
Hubbard  retained  for  himself. 

Upon  the  termination  of  the  trust,  after  the  death  of 
the  survivor  of  said  four  specified  beneficiaries,  the  premises 
were  to  be  sold  and  from  the  net  proceeds  thereof  Henry  '.:. 
Hubbard  was  to  retain  the  balance  remaining  unpaid  of  the  same 
expended  for  the  repair  and  remodeling  of  said  building,  and 
seven-sixteenths  of  the  residue  was  to  be  divided  among  and 
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paid  to  the  heirs  of  William  Hubbard  as  determined  by  the  laws 
of  descent  of  the  State  of  Illinois. 

rticle  4  of  the  trust  instrument  became  important 
because  it  was  referred  to  in  the  twelfth  clause  of  the  will. 
It  was  there  provided :"IV.   That  a  full,  correct  and  accurate 
account  shall  be  kept  of  all  rents,  issues  and  income  deri'ved 
from  said  premises,  and  of  all  payments  and  expenditures  made 
in  and  about  the  care  and  management  thereof;  ana  that  at  least 
once  a  year  a  transcript  of  such  account  for  the  rwelve  months 
immediately  preceding  its  date  shall  be  furnished  to  said  Callie 
E.  Hubbard  during  her  lifetime  and,  after  her  death,  to  the 
person  or  persons  entitled  here  nder  for  the  time  bein::  to  receive 
the  benefit  of  the-  trust  hereby  created  and  declared." 

Remodeling  the  building  was  commenced  in  the  spring 
of  1909  and  completed  in  September,  1910  and  cost  approximately 
#44,042.53.  Henry  W.  Hubbard  operated  and  managed  the  property 
and  collected  the  income  until  his  death  on  Tay  21,  1913,  and  no 
attempt  was  made  by  him  to  sell  the  premises  or  to  exercise  the 
right  of  purchase  reserved  to  him.   There  is  no  evidence  that  he 
ever  rendered  or  furnished  Callie  E.  Hubbard  an  annual  statement 
as  required  by  said  Article  4,  or  that  he  ever  accounted  to  her 
for  any  portion  of  the  rents  or  income. 

The  will  of  Henry  W.  Hubbard  was  executed  May  9,  1911, 
and  after  making  various  specific  bequests,  including  $1,000.00 
each  to  William  Hubbard,  Callie  E.  Hubbard,  Ethel  M.  Hubbard  and 
Marguerite  E.  Hubbard,  provided  that  if  his  estate,  other  than 
his  interest  in  the  premises  in  question,  should  not  be  sufficient 
to  pay  the  legacies  in  full  then  the  legacies  should  abate  pro  rata, 
Clause  10  referred  to  and  confirmed  the  trust  instrument  aforesaid, 
and,  pursuant  to  the  power  therein  reserved,  appointed  the  Elgin 
City  Banking  Company,  the  complainant  below,  as  successor  in  trust 
thereunder. 
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By  Clause  IS  of  his  will,  the  said  Henry  v.   Hubbard 
disposed  of  the  premises  in  question  and  his  entire  interest 
therein.  He  devised  the  entire  title  to  said  premises  to  the 
Elgin  City  Banking  Company,  the  complainant  below,  in  trust, 
during  the  life  time  of  the  survivor  of  the  four  beneficiaries 
mentioned  in  the  trust  instrument,  namely,  William  Hubbard, 
Callie  E.  Hubbard,  Ethel  M.  Webster  and  Marguerite  E.  Weld,  to 
control  and  manage  "as  a  whole,"  and  out  of  the  net  income,  after 
deducting  expenses  and  commissions,  to  deduct  "interest  at  the  rate 
of  five  per  cent  per  annum  upon  such  balance  as,  by  the  last  an- 
nual statement  made  by  me  prior  to  my  death  pursuant  to  article 
fourth  of  said  last  mentioned  instrument  (the  trust  instrument) 
shall  be  shown  to  remain  unpaid  of  the  sums  advanced  by  me  to 
pay  for  the  alterations,  improvements  and  repairs  of  said  premi- 
ses mentioned  in  the  fourth  preamble  to  said  lest  mentioned  in- 
strument," and  then  to  pay  seven  sixteenths  of  the  net  residue 
in  quarterly  installments  to  the  person  or  persons  who  for  the  time 
being  shall  be  entitled  to  receive  the  same  under  the  provisions 
of  said  last  mentioned  instrument,  and  out  of  the  interest  reserved, 
as  aforesaid,  and  ninesixteenths  of  said  residue  of  said  income, 
to  pay  to  William  Hubbard,  during  his  lifetime,  in  equal  quarterly 
installments,  the  sum  of  $1200.00  per  annum,  and  to  pay  the  bal- 
ance of  such  residue,  and  after  the  death  of  William  Hubbard,  the 
whole  of  such  residue,  in  equal  quarterly  installments  to  the 
.American  Missionary  Association. 

The  same  clause  further  provided  that  upon  the  death 
of  the  survivor  of  said  four  beneficiaries  mentioned  in  the  truat 
instrument,  the  premises  should  be  sold  by  the  Trustee,  and  that 
out  of  the  net  proceeds  of  such  sale  there  should  be  'deducted 
and  reserved  the  balance  of  my  aforesaid  advances  for  alterations, 
improvements  and  repairs,  which,  by  the  last  annual  statement  above 
referred  to  shall  appear  to  remain  unpaid."  and  that  seven  sixteenths 
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of  the  residue  be  paid  to  the  person  or  persons  who  will  then  be 
entitled  thereto  under  the  terms  of  said  last  mentioned  instru- 
ment, and  that  the  sum  reserved  as  last  above  provided,  together 
with  ningsixteenths  of  said  residue,  be  paid  to  the  American 
'  issionary  Association  to  be  used  in  its  work  among  the  colored 
people  of  the  south. 

After  the  death  of  Henry  W.  Hubbard,  the  complainant, 
as  trustee,  took  charge  of  the  property.  Annual  statements  of  the 
rents  collected  and  expenses  paid  were  furnished  by  the  complain- 
ant .  to  the  JSaaeriean  Missionary  Association  and  to  Callie  E.  Hubbard 
until  her  death  June  29,  1925,  and  durin  that  time  the  complain- 
ant deducted  interest  at  five  per  cent  per  annum  on  the  sum  of 
$19,268.60,  or  $963.43,  each  year  from  the  seven-sixteenths  share 
of  the  net  rents  before  making  distribution  to  Callie  E.  Hubbard. 
Upon  the  death  of  Callie  E.  Hubbard,  her  husband,  William  Hubbard, 
became  entitled  to  said  distributive  share  of  the  rents  and  he  ob- 
jected to  the  deduction  of  said  interest.   This  suit  to  construe 
the  will  then  followed. 

Betty  Jane  Weld,  a  minor,  the  only  grandchild  of 
William  Hubbard,  and  the  only  representative  in  esse  of  the  class 
which  will  take  the  corpus  of  said  estate  in  said  se->  en-sixteenths 
interest  in  said  premises,  was  made  a  defendant  and  a  guardian 
ad  litem  was  appointed  for  said  minor. 

The  bill  as  filed  set  up  the  trust  instru  .     id  the 
will,  as  well  as  the  facts  as  summarized  above,  and  alleged  that 
in  view  of  the  contention  of  William  Hubbard  that  he  was  entitled 
to  receive  the  entire  seven-sixteenths  share  of  the  net  rents  from 
said  premises  without  deduction  of  any  interest,  and  his  contention 
that  the  portions  of  the  twelfth  clause  of  said  will  referring  to 
a  "last  annual  statement"  as  the  place  where  the  figure  or  amount 
was  xeh  tc  be  found  on  which  interest  was  to  be  computed,  were  null 
and  void,  it  could  not  safely  distribute  the  annual  net  income 
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from  said  premises  until  a  court  of  competent  jurisdiction  had 
construed  the  said  will  and  fixed  and  determined  the  rights  and 
interests  of  the  parties  in  said  premises  under  said  will  and  under 
said  trust  instrument. 

The  answers  of  the  William  Hubbard  family  admitted  sub- 
stantially all  of  the  alls  ations  of  the  bill  and  averred  that  no 
specific  sum  of  money  was  recited  in  the  last  annual  statement 
made  by  Henry  W,  Hubbard,  if  any  such  statement  was  ever  made; 
that  no  such  statement  was  ever  rendered  to  Oallie  E.  Hubbard 
during  her  lifetime  or  to  any  of  the  other  defendants,  and   that 
the  complainant  did  not  have  any  authority  to  make  any  deductions 
from  the  seven-sixteenths  share  of  said  annual  net  income. 

The  answer  of  the  American  Missionary  Association  like- 
wise admitted  substa.ntis.lly  all  of  the  allegations  of  the  bill, 
but  averred  that  the  contention  of  the  said  William  Hubbard  was 
improper.   The  answer  also  averred  that  Henry  "3.  Hubbard  did  in 
fact  make  a  last  annual  statement  pursuant  to  article  four  of  the 
trust  instrument  and  that  the  cost  of  said  alterations,  improvements, 
and  repairs,  as  shown  by  said  statement,  was  044,042.53,  and  averred 
that  the  portions  of  the  twelfth  clause  of  said  will  referring 
to  said  last  annual  statement  are  valid. 

The  facts  in  the  case  are  not  in  dispute.   The  stip- 
ulation of  facts  entered  into  between  the  parties  and  the  testi- 
mony of  Mr.  Kins  and  Mr.  Abel,  together  with  the  will  of  the 
deceased,  the  trust  agreement  and  documentary  evidence,  constitute 
the  evidence  in  the  case.   It  is  not  disputed  that  Henry  W.  Hubbard 
in  repairing  the  Hubbard  building  expended  approximately  $44,000.00. 
The  dispute  arises  as  to  whether  the  proportional  amount  of  this 
$44,000.00  shall  be  deducted  from  the  amount  that  is  to  be  paid 
to  the  American  Missionary  Association.   The  main  controversy  in 
the  case  arises  out  of  the  reference  made  in  the  null  of  said 
Henry  Hubbard  to  the  "last  annual  statement". 
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It  is  the  contention  of  the  appellees  that  inasmuch 
no  such  statement  was  in  existence  at  the  time  the  will  was 
executed  it  cannot  now  be  incorporated  as  a  part  of  the  will 
so  as  to  give  it  testamentary  effect,  and  therefore,  no  deduction 
can  be  made  from  the  interest  of  the  appellees  of  any  unpaid 
balance  of  the  cost  of  remodeling  the  Hubbard  buildin  . 
If  no  reduction  is  made  on  account  of  such  repairs,  then  the  bene- 
ficiaries under  the  trust  agreement  would  get  more  than  they 
would  if  the;/  iiad  to  pay  their  proportionate  share  of  the  cost 
of  such  repairs,  and  the  American  Missionary  Association  would 
get  correspondingly  less. 

In  the  construction  of  a  will  the  courts  try  to 
construe  a  will  in  accordance  with  the  intent  of  the  testator 
if  this  can  be  done  without  violating  any  of  the  established 
rules  of  law.   The  appellant  ooutends  that  because  the  testator 
in  his  will  confirmed  the  trust  instrument  and  appointed  successors 
in  trust,  the  trust  instrument  became  a  part  of  the  will,  and  that 
these  two  instruments  should  be  construed  together  in  ascertain- 
ing the  intent  of  the  testator;  that  in  some  respects  it  is  the 
same  as  a  will  and  a  codicil.  The  appellee's  theory  is  that 
these  are  two  separate  and  distinct  instruments,  and  there  being 
no  'annual  statement',  as  mentioned  in  the  will,  the  trust  agree- 
ment and  the  will  cannot  be  construed  as  a  will  and  a  codicil. 
It  is  further  their  contention  that  the  testator,  by  his  will, 
had  a  right  to  and  did  enlarge  the  estate  that  he  had  given  to 
these  parties  under  the  trust  agreement. 

We  are  of  the  opinion  that  the  testator,  Henry  Hubbard, 
both  by  the  trust  agreement  and  by  his  will,  intended  to  charge 
the  appellees  with  their  proportionate  share  of  the  repairs  upon 
this  building.   The  question  for  this  court  to  determine  is 
whether  this  amount  has  been  properly  proven  so  that  the  chancellor 
could  ascertain  what  each  party  should  be  charged,  or  whet  their 
proportionate  amount  of  this  sum  should  be. 
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The  stipulation  shows  that  Henry  W.  Hubbard  kept  an 
account  book  entitled  'Costa  of  Hubbard  Block,  Elgin,  Illinois." 
and  it  is  agreed  that  this  book  referred  to  the  premises  in 
question.   This  balance  was  serried  Tare-  5,  1913  and  shows  the 
amount  at  that  time  to  be  #44042.53.   The  architect  employed 
by  Hubbard  when  he  remodeled  the  building,  testified  as  to 
the  cost  of  the  repairs  to  the  building.  Mr.  King,  a 
attorney  for  Henry  W.  Hubbard,  testified  to  the  contents  of  an 
account  book  that  had  been  lost,  and  corroborates  !  r.  Abel  rela- 
tive to  the  costs  of  the  repairs.  The  appellees,  at  the  time  of 
the  hearing,  objected  to  the  introduction  of  a  part  of  this  testi- 
mony. The  objections  were  very  general  and  assigned  no  reason 
whatsoever  for  the  objections  and  did  not  point  out  to  the  court 
in  any  manner  why  the  evidence  was  incompetent.   (Judy  vs.  Judy, 
261  111.  474.)   In  the  appellee's  brief  and  argument  they  make 
no  mention  of  the  incompetency  of  the  evidence,  so  we  take  it  that 
they  have  waived  this  point. 

The  amount  of  the  costs  of  repairs  was  definitely 
know  i   to  the  testator  to  be  the  sum  of  $44042.53  at  the  time 
the  will  was  drawn,  and  both  the  t.:ust  agreement  and  the  will  itself 
made  a  charge  of  seven-sixteenths  of  this  amount  against  the 
interest  of  the  beneficiary.   It  seems  to  us  the  only  purpose  of 
the  reference  made  by  the  will  to  the  'last  annual  statement1  was 
to  asoertain,  if  any,  what  red^d^lon  had  been  inade  in  sue"-  e.  arge. 
If  a  portion  of  this  amount  had  been  paid  off  then  a  charge  of 
seven-sixteenths  of  the  $44042.53  must  be  reduced  proportionately, 
and  under  no  cireunstances  could  the  amount  be  increased.   The 
reference  to  the  annual  statement  was  raade  for  the  purpose  of 
computation  only,  and  was  not  for  the  purpose  of  altering  or 
changing  the  bequest.   The  costator  fixed  the  bequest  definitely 
and  it  amounted  to  seven-sixteenths  of  the  net  proceeds  of  the 
sale  of  the  property  less  the  proportionate  amount  of  repair  or 
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alteration  costs  which  remained  unpaid  at  the  date  of  the  dis- 
tribution of  the  estate. 

There  is  another  theory  which  we  think  sustains  the 
conclusion  that  this  amount  should  be  deducted  before  a  distribu- 
tion of  the  estate  should  be  made.   If  the  language  "by  the  last 
annual  statement"  above  referred  to,  be  stricken  from  the  con- 
text of  the  will  and  be  given  no  effect  whatsoever,  the  will  is 
sufficiently  definite  to  show  that  seven-sixteeit  hs  of  the  unpaid 
Eost  of  altering  the  building  shall  be  deducted  from  that  portion 
of  the  proceeds  of  the  sale  to  which  the  family  were  entitled. 
This  theory  is  consistent  with  the  direction  of  the  testator  as 
to  the  ch-ri table  bequest  that  he  made  and  is  sufficient  without 
any  reference  to  the  'annual  statement,'  and  the  provision  was 
sufficiently  definite  and  certain  to  require  a  reductions oe  made. 
The  decree  and  judgment  of  the  circuit  court  of  Kane  County  is 
hereby  reversed  and  the  case  remanded  to  aid  court  wj  th  direct- 
ions to  enter  a  decree  in  conformity  with  the  views  expressed  in 
this  oninion. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELLATE  COURT 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  c 

the  year  of  our  Lord  one  thousand  nine  hundred  ancf  thirty- one, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justi  ;e. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  826$  Agenda  No.  6 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS. 
Second  District 

October  Terra,  A.D.  1930. 

E.  H.  MORGAN,  Administrator  of 

the  Estate  of  ELEANOR  JEAN  MORGAN, 
Dec'd, 

Apoellee,  Appeal  from  the 

vs.  Circuit  Court  of 

T.  H.  CULHANE,  Winnebago  County. 

Apoellant 

Opinion  by  Fred  G.  Wolfe,  Justice. 

E.  H.  Morgan,  administrator  of  the  estate  of  Eleanor 
Jean  Morgan,  deceased,  filed  his  declaration  in  the  Circuit 
Court  of  "finnebago  County,  Illinois,  to  the  January  1929  Terra 
of  that  Court.   It  charged  that  T.  H.  Culhane,  the  defendant, 
was  the  owner  of  a  certain  Lincoln  Sedan  automobile  on  the 
5th  day  of  May,  1928.   On  that  day  it  was  driven  by  his  son, 
John,  with  the  consent  and  knowledge  of  the  defendant;  that 
the  car  was  kept  for  family  use;  that  John  drove  the  car 
upon  the  Grant  Highway  running  between  the  cities  of  Belvidere 
and  Rockford,  Illinois;  that  when  about  two  miles  west  of  the 
City  of  Belvidere,  Illinois,  while  Eleanor  Jean  Morgan,  with 
all  due  care  and  diligence  for  her  own  safety,  was  then  and 
there  riding  in  the  car*  at  the  invitation  and  request  of  John, 
the  said  John,  then  and  there  so  improperly,  carelessly  and 
negligently  drove  and  managed  the  said  automobile  that  by 
and  through  the  negligence  and  improper  conduct  of  the  defendant, 
by  his  son  in  that  behalf,  the  automobile  turned  over  and 
threw  the  said  Eleanor  Jean  Morgan  with  great  force  and  violence 
against  the  top  thereof,  then  out  and  upon  the  groundj  and  she 
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was  then  and  there  killed.   The  declaration  contained  the 
usual  averments  of  the  next  of  kin;  that  Eleanor  died  on  the 
6th  day  of  May,  1928.   The  sum  of  ClOOOO.OO  ad  damnum  was  laid 
in  the  declaration.   The  defendant  filed  a  plea  of  the  general 
issue.   The  case  was  tried  at  the  April  1930  Term  of  the  Circuit 
Court  and  the  jury  "brought  in  a  verdict  in  the  sum  of  ^5,500.00. 
Defendant  below,  appellant  here,  appealed  to  this  court  and 
filed  a  bond,  etc. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
asked  the  court  to  instruct  the  jury  as  a  matter  of  law  to  find 
the  defendant  not  guilty.   The  court  refused  to  give  the  in- 
struction. At  the  close  of  all  the  evidence  the  instruction  was 
again  presented  and  refused. 

The  court  on  behalf  of  the  plaintiff  gave  but  one 
instruction,  which  is  as  follows:   "The  Sourt  instructs  the  jury 
that  if  you  believe  from  the  evidence  that  the  defendant  kept 
and  maintained  the  automobile  in  question  for  the  use  of  him- 
self and  family,  and  permitted  the  use  of  the  same  by  members 
of  the  family,  and  if  you  further  believe  from  the  evidence 
that  John  Culhane  was  the  son  of  the  defendant  and  a  member  of 
his  family  and  if  you  further  believe  from  the  evidence  that 
the  said  John  Culhane,  at  and  immediately  prior  to  the  accident 
in  question  ,  carelessly  and  negligently  drove  and  operated 
said  automobile  in  which  the  deceased  was  riding  as  a  guest,  and 
if  you  further  believe  from  the  evidence  that  by  reason  of  such 
carelessness  and  negligence  in  so  driving  and  operating  said 
automobile,  the  said  deceased  was  injured  and  died  as  a  result 
thereof,  then  you  should  find  -the  defendant  guilty,  provided 
you  further  believe  from  the  evidence  that  the  deceased  at  and 
just  prior  to  the  time  of  the  accident  in  question,  was  in  the 
exercise  of  ordinary  care  for  her  own  safety." 
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The  theory  on  which  the  case  was  tried  is  what  is 
commonly  called  the  family  purpose  doctrine, —  that  is,  by  reason 
of  the  fact  that  the  defendant  had  furnished  his  son  John  with  an 
automobile  to  drive  and  had  given  his  permission  on  this  and  on 
other  occasions  to  drive  the  car —  that  the  act  of  the  son  would 
be  the  act  of  the  father,  and  therefore,  the  father  would  be  liable 
for  the  acts  of  negligence  on  the  part  of  the  son. 

Whatever  the  rulings  of  our  Supreme  and  Apoellate  Courts 
have  been  prior  to  the  time  that  the  Supreme  Court  passed  upon  the 
case  of  7/hite  vs.  Seitz,  342,  111.,  2c3,  relative  to  the  family 
purpose  doctrine,  this  question  was  settled,  that  the  so-called 
family  purpose  doctrine  is  not  the  law  in  the  State  of  Illinois. 
In  the  case  of  Andersen  vs.  Byrnes,  344  111.,  240,  our  Supreme 
court  reaffirmed  the  decision  in  the  case  of  Tnite  vs.  Seitz  ''supra) 

Other  questions  are  raised  by  the  appellant  in  this  case, 
but  we  do  not  deem  it  necessary  to  pass  upon  them  since  the  7fhole 
theory  on  which  the  case  was  tried  was  upon  the  family  nurpose 
doctrine.   The  Supreme  court  having  repudiated  that  doctrine, 
necessarily  this  case  must  be  reversed. 

After  the  filing  of  the  printed  briefs  and  arguments, 

appellants  asked  leave  to  file  additional  authorities,  which  was 

granted.   The  appellant's  motion  for  a  directed  verdict  at.  the 

close  of  the  plaintiff's  evidence,  and  also  at  the  close  of  all 

the  evidence,  sufficiently  raises  the  question  as  a  matter  of  law 

whether  the  defendant  was  guilty  as  charged  in  the  declaration. 

It  is  our  opinion  that  the  case  should  be  reversed  and  remanded 

to  the  Circuit  Court  of  Winnebago  County,  which  is  accordingly 

done. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS.         1 

f  ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 
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Clerk  of  the  Appellate  Court 


y"'  J' 


k\    A  TERM  OF  THE  APPELLATE  COURT 


Begun  "Cnd  held  at  Ottawa,  on   Tuesday,  the  sixth  day  i    stotM  2 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  the  Second  District  of  the  State  of  1111::' 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FREP  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.        c 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  ouinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,'  to-wit: 


General  No.  8323  Agenda  Ho.  18 

IN  THE 
APPELLATE  COURT  OF  ILL: 


SECOND  DISTRICT 


February  Term,  A.D.,  1931. 


LOUISE  RISIUS,  ) 

} 
Appellee,    )  Appeal  from  the 


vs.  )  Circuit  Court  of 

F.  H.  HEIH2,  )  Peoria  County. 

) 
Appellant.   ) 


Opinion  by  Fred  G.  Wolfe,  Justice. 

Louise  Risius,  on  August  27,  1927,  in  attempting  to 
walk  across  State  Highway  Ho.  30,  was  struck  "by  the  automobile 
of  the  appellant,  which  was  then  being  driven  by  his  son  ./alter, 
in  an  easterly  direction  on  said  highway.   She  sustained  serious 
physical  injuries  as  a  result  of  the  collision,  and  brought  an 
action  in  the  circuit  court  of  Peoria  County,  of  trespass  on 
the  case  against  the  appellant.   Her  declaration  contains  three 
counts.   The  first  count  in  general  terms  charges  negligence 
of  the  driver  of  the  car;  the  gravamen  laid  in  the  second  and 
third  counts  is  that  the  car  was  being  driven  at  excessive  speed. 
To  the  declaration  the  appellant  filed  the  general  issue.   A 
jury  trial  resulted  in  a  verdict  and  judgment  for  ^7500.00  in 
favor  of  the  appellee  against  the  appellant.  At  the  trial,  no 
evidence  was  introduced  to  sustain  the  charge  of  excessive  speed 
of  the  automobile  as  alleged  in  the  second  and  third  counts. 
Motions  for  a  directed  verdict  and  a  new  trial,  all  filed  in 
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apt  time  according  to  trial  practice,  were  made  by  the  appellant 
and  overruled  by  the  trial  .judge.   The  issue  in  the  case  has 
become  narrowed  and  confined  to  the  questions  as  to  whether  the 
driver  of  the  automobile  was  guilty  of  negligence,  and  the 
defendant  free  of  contributory  negligence  at  the  time  of  the 
accident. 

Neither  question  stated  may  be  resolved  in  favor  of 
the  appellee  unless  the  evidence  sustains,  according  to  the  rules 
governing  this  court  as  a  reviewing  tribunal,  appellee's  theory 
which  she  pursued  during  the  trial,  vix.,  that  the  apnellee, 
at  the  time  she  was  struck  by  the  automobile,  was  on  the  right 
hand  or  north  side  of  the  highway.   The  correctness  of  this 
proposition  is  in  effect  conceded  by  the  appellee  in  her  argu- 
ment.  It  does  not  necessarily  follow,  when  all  the  facts 
appearing  in  the  evidence  are  considered,  that  if  the  evidence 
does  show  that  the  appellee  was  on  her  right  side  of  the  highway 
at  the  time  in  question,  that  the  judgment  must  necessarily  be 
affirmed. 

The  evidence  shows  that  the  appellee  on  the  date  of 
the  accident  was  26  years  of  age  and  then,  and  during  her  life 
time,  resided  about  a  mile  west  of  the  City  of  Peoria  on  the 
south  side  of  State  Highway  Ho.  30.   The  appellee  lived  with 
her  mother,  a  sister  and  a  brother  in  a  house  standing  about 
220  feet  from  the  pavement  of  the  highway.   There  is  a  drive- 
way on  the  premises  which  leads  from  the  highway  to  the  house. 
At  the  time  of  the  accident  the  appellee  was  the  owner  of  a 
beauty  shop  in  Peoria,  and  on  August  37,  1927,  at  about  6; 45 
o'clock  p.m.  she  left  her  shop  and  rode  in  a  bus  to  the  corner 
of  Loucks  and  University  streets.   At  this  place  she  accepted 
an  invitation  to  ride  to  her  home,  extended  by  Mrs.  Marie  Grant 
who  was  driving  a  coupe,  or  one  seated  automobile,  accompanied 
by  a  Mrs.  Smith.   Appellee  was  seated  on  the  right  hand  side  of 
the  car  and  rode  with  these  two  women  out  Highway  No.  30  to  a 
point  nearly  opposite  her  home.   Highway  No.  30,  it  is  stated 
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in  the  evidence,  extends  east  and  west  and  the  Grant  ear  was 
"being  driven  toward  the  west  as  it  approached  the  Appellee  '  s 
home.   At  that  time  the  middle  portion  of  the  highway  was  paved 
with  concrete  of  the  width  of  10  feet  and  there  was  a  "black  line, 
such  as  is  usually  marked  on  paved  State  Highways,  in  the  center 
of  the  concrete,  extending  in  "both  directions  parallel  to  the 
sides  of  the  concrete  slab.   On  "both  sides  of  the  concrete,  and 
flush  up  to  it,  there  were  strips  of  asphalt  three  feet  wide, 
thus  making  the  paved  part  of  the  highway  13  feet  wide.   The 
pavement  was  supported  "by  dirt  shoulders  on  its  sides. 

As  Mrs.  Grant,  driving  on  the  north  side  of  the  high- 
way, came  almost  apposite  the  driveway  of  the  appellee's  home, 
she  drove  her  car  farther  to  the  north  off  the  pavement  so  that 
the  two  right  wheels  of  her  car  were  on  the  dirt  shoulder  ahout 
a  foot,  where  she  stopped  her  car.   The  appellee  got  out  of  the 
car  alighting  on  the  dift  shoulder  on  the  north  side  of  the 
pavement,  proceeded  to  the  rear  of  the  car,  and  stepped  on  the 
pavement  with  the  intention  of  crossing  the  highway  to  reach 
her  home. 

The  appellee  testified  that  when  she  stepped  on  the 
asphalt,  she  looked  toward  the  east  and  did  not  see  a  car  appro- 
aching from  that  direction;  after  taking  a  few  steps  from  the 
north  kb  line  of  the  asphalt,  and  one  step  on  the  concrete,  she 
looked  west  and  was  immediately  struck  "by  the  automobile  driven 
toward  the  east  "by  the  appellant's  son;  that  when  she  looked 
west  she  did  not  have  a  chance  to  see  anything  "before  "being  struck 
"by  the  car;  that  at  the  time  she  was  hit  she  had  one  foot  on 
the  asphalt  and  the  other  on  the  concrete. 

Marguerite  Risius,  sister  of  appellee,  testified  that 
she  was  in  the  field  of  the  Risius  premises  "between  108  and  300 
feet  from  the  place  of  the  accident;  that  it  was  still  light 
and  she  could  see  for  a  distance  of  three  or  four  blocks;  that 
she  first  saw  the  appellee  when  she  stepped  out  of  the  Grant 
car  and  also  saw  her  struck  by  the  appellant's  car.   On  cross 
examination  she  testified  that  she  first  saw  the  appellee  as 
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she  came  around  the  rear  of  the  Grant  car.   She  further  tes- 
tified that  she  saw  the  appellee  stop,  look  toward  the  east,  and 
as  the  appellee  turned  away  she  was  struck  "by  the  appellantSs 
car;  that  the  appellee  was  right  at  the  edge  of  the  pavement 
and  asphalt  on  the  north  side  of  the  highway  when  she  was  struck; 
that  the  Grant  car  had  "been  driven  forward  about  50  feet  when 
the  accident  happened  and  there  was  nothing  "between  the  point 
where  the  appellee  was  standing  and  the  appellant's  car  as  it 
approached  the  appellee  that  would  interfere  with  the  appellee 
seeing  the  car  of  the  appellant.   She  testified  that  the  appellee 
was  lying  entirely  on  the  asphalt  part  of  the  pavement  after  she 
was  hit. 

Thomas  E.  Hoagland  testified  that  he  was  on  his  premises 
on  the  north  side  of  the  highway  and  about  300  feet  from  the 
place  of  the  accident  when  it  occurred;  he  did  not  see  the 
car  strike  the  appellee,  but  he  heard  the  impace  of  the  car  against 
her  and  heard  her  scream;  that  he  arrived  at  the  locus  delicti 
when  the  appellee  was  being  picked  up  by  Walter  Heinz  and  one 
of  the  ladies  who  had  been  in  the  Grant  car;  the  apoellee  was 
lying  in  the  line  of  traffic  taken  by  automobiles  going  west; 
the  two  left  wheels  of  the  appellant's  car  were  about  a  foot 
over  the  north  side  of  the  black  line  and  its  right  wheels  were 
on  the  south  side  of  the  black  line,  as  it  stood  in  the  high- 
way after  the  accident.   He  did  not  know  whether  or  not  the  car 
of  appellant  had  been  moved  after  striking  the  appellee.  Mar- 
guerite Risius  testified  that  the  appellant's  ear  had  been 
backed  after  the  accident. 

Mrs.  Grant  testified  that  she  stopped  her  car  with 
its  two  right  wheels  off  the  asphs.lt  about  a  foot  to  the  north, 
and  the  other  two  wheels  were  on  the  concrete.   After  the 
appellee  stepped  out  of  the  car  on  to  the  dirt  shoulder 5  Mrs. 
Grant  drove  her  car  forward  to  place  it  back  on  the  main  part  of 
the  highway  end  had  gone  about  the  length  of  her  car  when  the 
Heinz  car  passed  her  being  driven  on  the  south  side  of  the  black 
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line  and  straight  toward  the  east;  the  Heinz  car  did  not  pass 
close  to  her  car;  that  at  that  time,  her  car  was  back  on  the 
pavement,  but  slanting  just  a  little  and  not  fully  in  line  to 
proceed;  that  she  found  the  aopellee  lying  across  the  black  line 
a  distance  of  two  or  three  car  lengths  from  her  car;  the  appellee's 
head  was  across  the  black  line  on  the  north  side,  and  her  feet  were 
on  the  south  side  of  the  line.   The  Heinz  car  was  parked  on  the 
south  side  of  the  highway  and  off  the  pavement  and  about  a  car  length 
from  where  the  appellee  was  lying.   She  also  testified  that  the 
appellee  ran  after  she  got  out  of  her  car,  but  she  could  not  see 
appellee  at  the  time  she  was  struck. 

Walter  Heinz  testified  that  he  was  driving  on  the  high- 
way toward  the  east.   He  noticed  the  Grant  car  in  the  road  from 
a  distance  of  about  700  feet.   As  he  approached  that  car  and  was 
about  even  with  it,  the  appellee  stepped  out  from  the  rear  of 
that  car  and  she  struck  the  front  of  the  left  fender  of  the 
appellant's  car  with  her  hands  and  fell  down.   He  drove  the  car 
off  the  pavement  onto  the  dirt  shoulder  on  the  south  side.   He 
testified  that  he  did  not  at  any  time  before  or  at  the  time  of 
the  accident  drive  the  car  over  the  black  line  to  the  north. 
The  Heinz  car  was  even  with  the  appellee  when  he  first  saw  her 
emerge  from  behind  the  Grant  car.   In  an  effort  to  avoid  strik- 
ing her,  he  swung  the  Heinz  car  to  the  right,  or  southward. 
The  appellee  was  three  or  four  feet  in  front  of  the  Heinz  car 
when  he  first  saw  her  and  she  was  then  on  the  south  side  of  the 
black  line. 

The  evidence  shows  that  the  driving  lights  on  both 
of  the  cars  were  lighted  at  the  time  in  question.   As  near  as 
can  be  determined  from  the  evidence,  the  accident  happened 
about  7:30  p.m.   SEr.  Hoagland  testified  that  the  condition  of 
the  light  was  such  xhat  he  could  see;  it  was  after  sunset;  it 
was  clear;  he  could  see  appellee  lying  in  the  road  from  his 
position  275  feet  away.   Mrs.  Grant  testified  that  it  was  dusk 
and  not  "clear  dark";  she  could  not  say  if  she  could  have  seen 
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a  car  a  block  away  without  lights  on  the  car.  Walter  Hein£ 
testified  that  it  was  not  light;   MI  could  not  see  out  in  the 
fields  very  far.   I  could  not  see  fAarguerite  Risius  out  in  the 
field. 

Upon  the  material  question  of  fact  whether  Salter  Heinz 
was  driving  the  appellant's  car  on  the  south  or  the  north  side 
of  the  black  line  at  the  time  of  the  accident,  the  evidence  is  in 
conflict.   The  appellee  and  her  sister  testified  that  the  appellee 
was  hit  by  the  automobile  when  she  was  not  beyond  the  black  line, 
but  north  of  it.   Their  testimony  is  contradicted  by  that  of  Walter 
Heinz.  Mr.  Hoagland's  testimony,  (although  it  is  weakened  by  the 
testimony  of  Marguerite  Risius  that  the  car  had  backed)  that  the 
appellant's  car  after  the  accident  was  standing  with  its  left 
wheals  north  of  the  black  line,  is  contradicted  by  the  testimony  of 
Walter  Heinz  and  that  of  Mrs.  Gran.   The  evidence  is  in  conflict 
whether  the  appellee  was  lying  north  or  south  of  the  black  line 
after  the  impact . 

The  credibility  of  the  witnesses  and  the  weight  to  be 
given  their  testimony  are  usually  questions  of  fact  for  the 
Jury  to  determine,  and  unless  their  findings  are  manifestly 
contrary  to  the  weight  of  the  evidence,  a  reviewing  court  if 
not  justified  in  disturbing  their  findings.   This  court  is  re- 
luctant to  reverse  the  judgment  of  a  circuit  court  on  a  question 
of  fact  found  by  a  jury.   The  burden  of  proof  s  in  this  ease  is 
upon  the  plaintiff  to  prove  ^oy   a  preponderance  of  the  evidence 
that  the  defendant,  through  his  son,  was  negligent  in  operating 
the  axxtomo'bile  at  the  time  of  the  accident  in  question  and  to 
the  injury  of  the  plaintiff. 

We  are  of  the  opinion  that  the  evidence  of  such  negligence 
does  not  preponderate  in  favor  of  the  plaintiff  and  the  judgment 
of  the  circuit  court  of  Peoria  County  shsM&be  reversed  and  the 
case  remanded  for  a  new  trial.   Reversed  and  remanded. 
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STATE  OF  ILLINOIS.         1 

J-ss. 
second  disteict  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this .day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court, 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and/he]#I  at  Ottawa,  on  Tuesday,  the  sixth  dsiy  c       ber,  in 
the  /ear  of  our  Lord  one  thousand  nine  hundred  fand  thirty-one, 
within  and  for  the  Second  District  of  the  State!  )f  Illinois: 
Pre sent --The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G-.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.    No.    8344  Agienda  No.   9 

IN  THE 

APPELLATE  OODRT  OF  ILLINOIS. 
Second  District 


April  Term,  A.  D. ,  1931. 


Chariot ce  Osborn,  Admrx.,  of  the 
Estate  of  Roy  Osborn,  Dec'd. 

Plaintiff  in  error 
vs.  r  to  the  Girouit 

Homer  L.  Parkhill,  Court  of  Livingston 

Defendant  in  error  County. 

Opinion  "by  Fred  G.  Wolfe,  Justice. 

Edward  Mat thai  with  Laura  Nash,  which  prior  to  the 
trial  had  married,  and  Mr.  and  Sirs.  Roy  Osborn  attended  a 
dance  at  a  resort  called  'Dreamland'.  After  the  dance  the 
four  named  persons  got  into  the  cpx   of  Mr,  Mat that's  and 
started  home.  Matthai  and  his  wife  sat  in  the  front  seat  and 
the  Osborns  in  the  rear  seat  of  the  automobile.   The  Osborne  were 
guests  of  Matthai  and  had  nothing  to  do  with  the  control  of  the 
car.   The  automobile  was  being  driven  in  a  northerly  direction 
on  State  Highway  No.  4  in  Livingston  County,  and  as  it  approached 
the  intersection  of  the  highway  coamotily  known  as  and  designated 
as  No.  113,  the  car  collided  with-  an  automobile  being  driven  by 
Dr.  Homer  L.  Parkhill,  the  defendant  in  this  case,  and  as  a 
result  of  the  accident  Roy  Osborn  was  injured  and  later  died, 
Charlotte  Osborn  as  administratrix  of  his  estat  e  brought  suit 
in  the  Circuit  Court  of  Livingston  County  to  recover  of  the 
defendant  for  his  death. 

The  evidence  shows  that  at  the  time  of  the  collision  the 
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car  in  which  the  plaintiff  intestate  was  riding  was  being- 
ariven  along  the  hard  suf faced  road  at  the  rate  of  from  40  to 
45  miles  per  hour  on  highway  lie.    4;  that  highway  Ho,  4  is  e 
part  of  a  system  of  highways  designated  by  the  Statutes  of  the 
State  of  Illinois,  as  one  of  the  roads  1  to  43  inclusive,  in  the 
Act  selecting  such  routes  for  improvement  "by  the  State,  and 
upon  which  has  "been  constructed  a  durable  hard-surfaced  road. 

As  Dr.  Parihill  drove  along  highway  Bo.  116,  he 
did  not  stop  his  ear  "before  driving  onto  Route  Ho.  4,  and 
•  this,  it  is  claimed,  "by  the  plaintiff,  was  negligence  on 
the  part  of  the  defendant,  and  was  the  proximate  cause  of  the 
injury  that  caused  the  death  of  Roy  Osborn.   The  trial  was 
had  before  a  jury  and  a  verdict  rendered  in  favor  of  the  de- 
fendant.  Judgment  was  entered  on  the  same  and  the  cgse  dismissed, 
and  plaintiff  brings  the  case  to  this  court  on  a  writ  of  error. 

The  plaintiff  ashed  the  court  to  instruct  the  jury 
as  follows:   "The  court  instructs  the  jury  that  it  is  provided 
by  the  Statute  cf  the  State  of  Illinois  that  motor  vehicles 
entering  upon  or  crossing  a  highway,  which  has  been  designated 
by  law  as  one  of  Routes  1  to  46  inclusive,  in  the  Act  sxs 
selecting  such  routes  for  improvement  by  this  State,  and  upon 
which  has  been  constructed  a  durable  hard-surfaced  road,  shall 
come  to  a  full  stop  as  near  to  the  right  of  way  line  ee  possible 
before  driving  on  the  paved  portion,  and  regardless  of  direction, 
shall  give  the  right  of  way  to  vehicles  upon  said  highway. " 

The  court  modified  said  instruction  by  adding  the 
following:   "unless  the  vehicles  uuor.  said  highway  are 
sufficiently  far  away,  so  that,  if  they  are  being.-  driven 
with  due  care,  they  will  not  reach  the  intersection  until 
the  car  which  .is  entering  upon  or  crossing  bhe  highway  will 
have  had  ti^e  to  come  to  a  full  stop  ang  then  -proceed  and  -pass.'1 

The  plaintiff  also  asked  the  court  to  give  the 
following  instruction:   "The  jury  are  instructed  that  it 
was  the  duty  of  the  defendant  in  approaching  State  Highway 
Mo.  4,  upon  which  the  accident  occurred,  to  bring  his  auto- 
mobile to  a  full  ston  as  near  the  right  of  way  of  said  highway 
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as  possible,  and  to  give  the  right  of  way  to  the  vehicle  in 
which  plaintiff's  intestate  was  riding  on  said  state  highway." 

But  the  court  modified  the  instruction  by  adding 
the  following:  "provided  you  believe  from  -che  evidence  that 
the  car  in  whi  oh  plaintiff's  intestate  was  riding  was  suf- 
ficiently close  to  the  intersection  so  that  if  being  driven 
nth  due  cpre  it  would  reach  the  intersection  before  there 
would  be  time  for  the  plainx if f ' s  car  to  come  to  a  full  stop 
anc  then  proceed  and  oass  oyer . " 

We  think  that  the  instructions  as  modified  are 
erroneous,  and  giving  them  to  the  jury  is  reversible  error. 
The  statutory  orovision  is  that  a  car,  before  being  driven  onto 
State  Highway  No.  4,  "shall  come  tc  a  full  stop."  The  language 
of  the  statute  is  imperative,  and  provides  for  a  fine,  not  to 
exceed  rlOO.OO  for  a  violation  of  thissection  of  the  statute. 
It  was  the  duty  of  Dr.  Parkhill,  before  entering  upon  highway 
So.  4,  to  come  to  a  full  stop  regardless  of  whether  the  highway 
wa.8  being  traversed  by  any  one.   The  evidence  cleaily  establishes 
the  fact  that  at  the  intersection  of  routes  Hos.  4  and  118,  that 
on  the  east  side  of  route  Bo.    4  there  was  a  sign  ahdut  5-feet  by 
3-feet  ,  which  read,  "State  Road.  Stop."  Whether  the  first 
instruction  as  presented,  without  modification,  correctly 
stated  the  law,  there,  is  no  question  that  the  second  instruction 
properly  stated  the  law  and  it  was  the  imperative  duty  of  Dr. 
Parkhill  to  stop  his  car  before  driving  onto  route  No.  4,  re- 
gardless of  whether  there  was  any  traffic  on  route  Ho.  4  at  the 
time. 

Complaint  is  made  that  the  court  gave  erroneous  in- 
structions to  the  jury  at  the  request  of  the  defendant  relative 
to  the  contributory  negligence  of  the  deceased  Roy  Osborn.  We 
think  that  instructions  Nos.  10,  11,  and  12,  are  erroneous,  and 
is  an  attempt  to  imoute  the  negligence  of  the  driver  Matthai  to 
the  deceased  Osborn,  and  should  not  have  been  given  in  the  form 
that  they  were  given. 
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Instraction  ¥o.  15  is  erroneous  as  it  practically  tells 
the  jury  that  there  was  no  duty  resting  upon  Dr.  Parkhill  to 
bring  his  oar  to  a  full  stop  "before  entering  upon  route  So.  4, 
if,  in  his  o-oinion,  he  would  have  time  to  p&ss  over  the  inter- 
section before  the  approaching  car  could  reach  the  same  and 
under  such  circumstances  the  approaching  car  on  route  ~Eo.    4, 
•srould  not  have  the  right  of  way  over  Parkhill.   This  instruction 
was  erroneous.   The  same  question  was  involved  in  Montamya  vs. 
"ilbur  Lumber  Company,  251  App« ,  368,  in  which  the  courts  say: 
"Under  the  orovisions  of  this  section,  no  one  has  a  right  to 
cross  a  hard  road,  until  he  has  ston^ed  and  ascertained  that 
the  way  is  clear  for  him.   Cars  on  any  road  designated  by  this 
section,  no  matter  from  which  direction  they  are  coding,  have 
the  right  of  way  ever  cars  en  intersecting  roads." 

The  instructions  in  this  case  are  such  as  to  at  least 
intimate,  if  not  inform  the  jury,  that  the  negligence,  if 
any,  of  the  driver  of  the  car  in  which  the  plaintiffs  intestate 
was  riding,  may  be  imputed  to  the  deceased.   From  an  examination 
of  the  record  in  the  case  we  find  no  basis  in  the  evidence  for 
such  an  intimation,  and  the  instructions  should  not  have  been 
given. 

In  considering  the  whole  e  vidence,  this  court  is  of 
the  opinion  that  the  verdict  is  manifestly  against  the  weight 
of  the  evidence,  which  was  orobably  induced  by  the  3ury  being 
given  erroneous  instructions.   The  judgment  of  the  Circuit  Court 
of  Livingston  County  is  hereby  reversed  end  the  esse  remanded., 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

second  district  i  I,  JUSTUS  L,  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


(65027— 1M— 9-31) 


"S 


AT  A  TERM  OF  THE  APPELlAJ^agfOURT 


Begun  and  held  at  Ottawa,  on  T^erdyyy-  t h^g ,/\ ;■: t h  day      :tot>er,  in 
the  year  of  our  Lord  one  thousand  nWe  hundred  and  thirty-one, 
within  and  for  the  Second  Baretriet  of  the  State  of  Illinois: 
Present- -The  Hon.  THOMAS  M.  -JETT,  Presiding  Justice. 
Hon.  FREL  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
•T [JSTUS  L.  JOHNSON,  Clerk.     g* 
E.  J.  WELTER,  Sheriff. 
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3E  IT  REMEMBERED,  that  afterwards,  to-wit:  On 


'  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Ho.   8300 


Reuben  li.    Stripe 

apxjellee 
vs. 
City  of  ffisukegui,   et  al 
(Louis  J.  Yager,  Mayor,  at  al 
appellants) 


Appeal  from  Circuit  Court  of 
Late  County. 


PER  CURIAE: 

The  (questions  involved  in  this  cause  are  the  same 
as  those  involved  in  general  number  8299,  in  fact  the 
cases  were  consolidated  and  one  set  of  abstracts  of 
record  and  briefs  and  arguments  were  filed  to  cover 
both  cases.   She  opinion  filed  in  genex*al  number  8299 
is  decisive  of  the  questions  involved  herein  and  the 
judgment  of  the  Circuit  Court  of  Lake  County  in  the 
above  entitled  cause  is  therefore  affirmed. 

Judgment  affirmed. 


; 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


(65027— 1M— 9-31) 


AT  A  TERM  OF  THE  APELLATE  - 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  s>f::th  day  of  fOeto'bjer,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-' 
within  and  for  the  Second  District  of  the  State  < 
Present—The  Hon.  THOMAS  M.  JETT,  Presiding  Justii 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 

""■■;  :...  .■,o:-ni  ■;;,   -  -J. 

E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERER,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8333  Agenda  No.  32 

fltacy  S.   Meninex,  doing  bu.6in.ess 
under  the  name  of  Merriner  Land 
Company, 

Appellee  Appeal  iron:  the 

Circuit  Court  of 
vs'  La  Salle  County. 

Edward  Baker, 

Appellant . 

Opinion  Per  Curiam: 

Stacy  J.  Merriner,  a  licensed  reel  estate  "broker 
engaged  in  the  real  estate  business  under  tte  name  of 
Merriner  Land  Company,  instituted  suit  in  "December,  1336, 
against  Edward  Baker  and  Baker  Brothers  Company,  a  cor- 
poration, to  recover  "commissions  claimed  to  have  been 
earned  as  broker  in  securing  a  purchaser  for  certain  pro- 
perty belonging  to  Eaker  Brothers  Company. 

The  declaration  e ontained  four  count?,  the  last 
three  of  which  rrere  various  forms  of  portions  of  the  common 
counts.  The  first  count  averred  in  substance  that  defendant 
corporation  was  the  owner  of  lots  1,  2,    and  8  in  Block  36 
in  the  Oity  of  Streator,  Illinois;  that  defendant  Edward 
Baker  was  president  of  the  corporation  and  owner  of  ninety- 
five  -^eT   cent  of  its  capital  stock;  that  on  June  4,  1325, 
Baker,  on  behalf  of  himself  and  the  corporation,  employed 
plaintiff  to  find  a  purchaser  for  said  real  estate  within 
ten  days  thereafter,  at  the  price  of  $30,000  cash,  and 
promised  to  pay  him  |3,O0O  for  such  services;  that  within 
the  time  specified  he  procured  John  Scullans  and  Tony 
Berrettinni  as  purchasers  for  the  property,  who  were  and 
still  are  ready,  willing,  and  able  to  pay,  and  who  offered 
to  pay  the  purchase  price  of  $80,000  therefor;  that  the 
agreement  between  plaintiff  and  defendants  was  oral,  but 
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was  confirmed  toy  a  writing  of  the  same  date  to  the  effect  that 
if  plaintiff  could  sell  the  warehouse  located  at  517-521  East 
Main  Street,  Streator,  within  ten  days  thereafter  for  5&0$;000 
cash,  defendants  would  pay  him  a  $3,000  commission;  that  the 
property  described  in  the  written  confirmation  is  the  same 
property  above  averred  to  belong  to  said  company;  that  Baker 
delivered  to  plaintiff  an  abstract  of  title  to  the  property 
for  examination  and  promised  to  give  a  deed  to  the  purchaser, 
but  snortly  thereafter  refused  to  do  so;  that  defendants  have 
been  frequently  requested  to  convey  the  property  but  have 
refused  so  to  do  and  have  refused  to  pay  plaintiff  Sis  com- 
mission of  ^3,000,  which  has  been  due  since  June  15,  1925. 

Edward  Baker  filed  a  plea  of  the  general  issue, 
and  a  verified  plea  that  he  did  not  make  and  deliver  the 
writing  mentioned  in  the  declaration.   The  suit  was  dismissed 
as  to  Jdg.ker  Brotners  Company.  A  jury  trial  resulted  in  a 
verdict  and  judgment  against  Baker  for  ^3,000  and  costs  of 
suit,   irom  that  judgment  this  appeal  is  prosecuted. 

The  record  shows  that  on  April  27,  1S25,  Baker 
Brothers  Company  executed  a  written  agreement,  promising 
that  if  within  ten  daya  thereafter  plaintiff  found  a  pur- 
chaser who  would  pay  |110, 000  for  its  real  estate  occupied 
by  it  as  an  office  and  warehouse  at  513  East  I'ain  Street, 
Streator,  and  who  would  also  pay  the  inventory  value  of 
all  stock j  supplies,  fixtures,  and  other  personal  property 
in  the  building,  the  company  would,  upon  completion  of  the 
sale,  pay  plaintiff  a  commissi on  of  five  per  cent  on  the 
sale  price,   ivo  sale  was  made  under  that  contract,  and  by 
its  terms,  it  had  expired. 

By  the  testimony  of  both  plaintiff  and  defendant 
it  appears  that  on  June  4,  1925,  defendant  told  plaintiff 
that  ii  he  would  sell  the  building  within  ten  days  for 
;?80,00G  cash,  he  would  pay  him  a  commission  of  #3,000.   This 
agreement  was  on  the  same  day  confirmed  by  a  writing  signed 
by  defendant. 
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Plaintif;  entered  into  negotiations  with  John 
Scnllans  and  Tony  Berrettinni,  officers  of  Chicago  Fruit  Pro- 
duce and.  Supply  Co.,  for  the  Bale  of  the  property.   The  nego- 
tiations on  Irrigated  in  a  written,  contract  dated  June  5,  1925, 
anc!  executed  on  June  9th.   It  was  signed  "Baker  Bros.  Company 
by  J.  S.  Merriner,  Agt.",  and  "Chicago  Fruit  Produce  &   Suooly 
Co.,  "by  Tony  R,  Ben ettlnni,  Precidei  t. H  The  contract  provided 
in  substance  that  Brker  Brothers  Company  agreed  to  sell  and 
convey  to  the  produce  company  "by  warranty  deed  said  lots,  1, 
2,  and  8  for  $ SO, 000,  payable  $1QQ,  in  cash  and  the  "balance 
within  five  days  upon  delivery  of  deed  and  abstract  showing 
a  good  merchantable  title;  also  to  convey  o^   bill  of  sale 
a  coffee  plant  with  motors,  a.  safe,  desks,  chairs,  filing 
cabinets,  wheel-trucks,  scales,  shelving,  fixtures,  and  other 
personal  property;  and  to  give  to  the  purchasers  all  trade- 
marks and  brands  free  of  charge,  execute  a  bond  for  #35,000 
conditioned  that  it  would  stay  out  of  the  grocery  business 
in  Illinois  for  the  next  ten  years,  and  assign  gratis  all 
existing  insurance  on  the  property.  The  deed  was  to  be  delivered 
within  five  lays  upon  the  payment  of  the  purchase  price,  and 
possession  of  the  premises  was  to  be  given  January  1,  1936. 

On  or  about  June  8th  or  9th  the  prospective  pur- 
chasers applied  to  the  Peoples  Building  and  Loan  Association 
of  S-^reator  for  a  loan  of  #70,000  on  the  property  of  3£.ker 
Brothers  Company.   On  June  16th  the  oroduce  and  supply  company 
was  informed  by  a  letter  from  the  secretary  of  the  association 
that  the  loan  would  be  made  upon  the  property  known  as  the 
Baker  Brothers  Company  at  519.  E.  Main  Street,  Streator, 
building  and  warehouse,  tracks  and  all  equipment,  if  the 
abstract  showed  a  good  and  merchantable  title.  The  secretary 
of  the  association  testified  that  it  did  not  have  sufficient 
funds  on  hand  at  the  time  to  make  the  loan,  but  could  have 
borrowed  whatever  balance  was  necessary.   The  board  of  directors 
never  took  any  official  action  in  regard  to  making  the  loan 
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or  in  regard  to  "borrowing  a  portion  of  the  money  therefor.  Ho 
mortgage  or  note  was  ever  made  and  no  abstract  was  ever 
presented  to  trie  association  for  examination  of  the  title, 
and  during  the  latter  part  of  June,  it  proceeded  uo  lend  its 
funds  elsewhere. 

Berrettinni  testified  that  he  told  Philip  Saunders, 
cashier  of  the  Peoples  Trust  and  Savings  5ank,  about  the 
negotiations  made  by  him  and  Scullans  for  purchasing  the  Baker 
building;  that  they  might  need  five  or  ten  thousand  dollars; 
and  that  Saunders  said  he   would  be  glad  to  take  care  of  them. 
The  record  does  not  shop  that  any  further  step  was  taken  to 
procure  the  loan  from  the  bank. 

It  appears  from  the  testimony  of  Berrettinni  that 
he,  Scullans,  and  two  other?,  owned  the  produce  company,  which 
was  capitalized  at  -ir:15,000;  that  he  did  not  know  She  amount 
of  the  company's  indebtedness;  that  he  and  .Scullans  were  to 
take  title  as  individuals;  that  the  company  took  no  action 
relative  to  the  purchase  of  the  property  and  neJSfe   no  arrange- 
ment to  borrow  any  money  for  that  purpose;  that  he  did  not  have 
the  funds  necessary  to  pay  the  purchase  price  and  kne«  nothing 
abovit  the  finances  of  Scullans;  that  they  viere   relying 
upon  the  money  they  expected  to  borrow  from  the  building 
and  loan  association  and  the  bank  to  p.ay  for  the  warehouse; 
but  that  they  were  not  willing  to  buy  the  property  unless 
Baker  Brothers  Company  would  agree  to  stay  out  of  business 
in  Illinois  for  t  en  years  and  would  execute  said  bond  for 
825,000* 

The  testimony  shows  that  the  warehouse  was  located 
on  lots  1  and  3.   Lot  8  was  separated  from  them  by  an  alley 
21  feet  widle,  and  fronted  on   another  street.   It  appears 
that  lot  8  had  been  used  for  some  years  in  connection  with 
the  business,  but  had  not  been  used  much  recently,  and  vas 
vacant  except  for  an  old  small  barn  and  seme  rubbish  and  ashes. 
The  testimony  ks  to  what  property  was  to  be  included  in  the 
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sale  is  in  conflict.  E^ker  testified  that  nothing  was  said. 
■  ween  him  and  plaintiff  about  trade-marks  or  brands,  or 
s.bout  bpker  Brothers  Company  staying  out  of  the  grocery 
business  for  ten  years,  or  about  a  bond;  that  he  never  sew 
the  contract  which  plaintiff  executed  with  the  prospective 
purchasers  and  did  net  knew  its  contents  before  the  trial; 
and  that  plaintiff  was  not  authorised  to  execute  the  same, 
ox   to  ?e3:l  any  of  the  property/  except  the  warehouse  building 
en/"  site.   The  written  confirmation  of  June  4th  tends  to 
corroborate  his  testimony.   However  that  may  be,  the  judgment 
must  be  reversed  for  another  reason.   The  record  discloses 
that  in  order  to  buy  the  property,  the  prospective  purchasers 
relied  upon  the  money  they  expected  to  borrow  from  bhe  build- 
ing and  loan  association  and  the  bonk.   Keither  of  these 
prospective  loans  was  evp.r  consummated,  '-he  tentative  offer 
of  a  c!;70,000  loan  by  the  building  and  loan  association  was 
conditioned  upon  the  showing  of  a  good  and  merchantable  title, 
but  the  abstract,  which  was  in  plaintiff's  possession,  was 
never  presented  to  the  ssscciation  for  examination.   It  is 
also  to  he  observed  that  the  tentative  offer  was  not  made  by 
the  association  until  June  lpth,  t?/o  days  after  the  time 
had  expired  in  which  plaintiff  was  privileged  to  make  a  sale. 
Ho  definite  arrangement  was  ever  made  for  a  loan  of  a  specified 
amount  from  the  bank  or  for  any  specified  time.   It  i?  not 
made  to  appear  whether  orAthe  benk  would  have  required  security, 
or  whether  or  not  the  borrowers  would  have  been  able  tc  meet 
the  conditions  wnich  the  bank  might  fcave  imposed.   The  nego- 
tiations to  finance  the  purchase  were  indefinite  end  uncertain 
in  their  terms,  and  neither  of  the  proposed  loans  ever  ripened 
into  a  concrete,  definite  arrangement.  The  record  fails  to 
show  that  the  prospective  purchasers  had  or  could  have  pro- 
cured the  noney  to  pay  the  purchase  price  of  80,000  within  the 
time  prescribed,  whether  the  purchase  was  to  bo  of  the  ware- 
house property  alone,  or  of  all  the  property  mentioned  in 
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their  agreement  with  plaintiff. 

ire  a  "broker  is  employed  to  sell  property  by  the 
owner,  If  he  produces  a  purchaser  within  the  time  limited  by 
his  authority  who  is  ready,  willing,  saag  able  to  purchase  the 
propertj  upon  the  feer/as  jropaaed  "by  the  seller,  lie  is  entitled 
to  his  commissions,  even  though  the  seller  refuses  to  perform 
the  eontraot  on  his  paa  t.   In  such  ease,  however,  it  is  necessary 
for  the  v.r.~/ker  to  prove  that  the  pur  chaser  is  ready,  Hrilling, 
and  able  to  take  the  property  on  the  teras  proposed.  But 
Trhere  the  seller  aoaeots  the  pur  chaser  and  enters  into  a 
valif  contract  of  sale  with  him,  the  broker's  commission  is 
earnid  shether  the  purchaser  subsequently  fails  bo  perforaa  his 
contract  and  make  the  payments  agreed  upon  or  not,  (Fox 
v.  By?n,  240  111.  831.) 

It  cannot  he  said  that  Sgie  Laker  accepted  the  pur- 
chasers or  entered  into  any  contract  with  them.   It  was  in- 
cumbent en  plaintiff  to  show  that  he  produced  a  purchaser  within 
the  prescribed  time  who  was  ready,  willing,  and  able  to  pur- 
chase the  property  en  the  terms  proposed  oj   the  owner.  This 
he  failed  to  do.   In  the  absence  of  such  sr  such  a  showing, 
he  is  not  entitled  to  the  commission  claimed.  The  judgment 
is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  Remands 
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STATE  OF  ILLINOIS. 

second  district  i  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 


(65027— 1M— 9-31) 


AT  A  TERM  OF  THE  .API 


Begun  and  held  at  Ottawa,  on  Tyfesdafy,  tlftT'SExth  day  o  •   fbt<  -r,  Jin 
the  year  of  our  Lord  one  thousand  nine/hundred  and  tii'irt.y- -  ■.■  . 
within  and  for  the  Second  Distriet  of  the  3tate   f  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  -Justice. 
Hon.  FREL  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 
•:7;Tf;  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,   heriff.  .,  .  4 


BE  IT  REMEMBERED,  that  afterwards,  ti  vit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8251 


CSCILE  MARTIN, 

(Plaintiff)  Appellee, 

v. 

GABLE  PIANO  OOMPAMY,  a  corporation. 
( D ef  endant )  App  el  1  ant , 


Appeal  from 
Circuit  Court  of 
Kane  County. 


Jett,  P.J: 

An  action  in  assumpsit  wa,s  instituted  by  appellee 
against  appellant  in  the  circuit  court  of  Kane  County  to  recover 
damages  alleged  to  have  grown  out  of  a  piano  sale. 

The  declaration  consisted  of  the  common  counts,  ac- 
companied by  affidavit  of  claim.   Defendant  filed  a  plea  of 
the  general  issue,  with  affidavit  of  merits.   A  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$490  and  costs.  To  reverse  said  judgment,  this  appeal  is 
prosecuted. 

Plaintiff's  affidavit  of  claim  states  that  her  demand 
"is  for  money  received  "by  the  defendant  from  the  plaintiff  on  a 
contract  for  the  purchase  of  a  piano  by  the  plaintiff  from  the 
defendant,  which  contract  the  defendant  repudiated  and  refused 
to  perform." 

Plaintiff,  the  only  witness  in  her  "behalf,  testified 
that  in  May  1924,  she  purchased  of  defendant,  through  J,  C. 
Lawless,  its  agent  at  Aurora,  a  Cable  oiano  at  an  agreed  price 
of  $850;  that  she  made  a  cash  payment  of  f 85.00  and  was  to  pay 
$31.25  monthly  thereafter,  and  that  as  she  recalled  she  had 
made  23  payments,  the  last  being  on  December  8,  1926. 

She  further  testified  that  said  piano  would  not  stay 
in  tune,  sounded  flat  the  most  of  the  tine  and  was  unsatisfactory; 
that  in  January  1927,  she  called  on  Lawless  and  he  stated  he  had 
rented  this  piano  out  several  times  and  it  would  not  stay  in  tune; 
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that  an  oral  agreement  was  made  for  the  return  of  the  Cable 

piano  whereby  she  would  he  allowed  |645  therefor  "on  a  Conover 

that  would  be  $1150  or  $1195,  to  be  taken  uo  at  some  time  later. 

*  *  *  lo  definite  arrangement  was  made  with  me,  when  I  was  to 

take  the  piano,   I  was  going  away  and  he  (Lawless;  said  when  I 

came  back,  to  come  in  and  see  him  and  sign  the  contract  for  the 

new  piano."  She  testified  that  she  next  heard  from  Lawless  in 

December  1927;  that  he  called  her  up  and  stated  that  he  would 

be  allowed  a  bonus  if  he  made  a  certain  number  of  sales  for  that 

year,  and  he  wanted  her  to  sign  a  contract  for  a  piano  which  was 

then  in  stock;  "but  that  it  would  not  be  binding  and  I  would  not 

have  to  take  the  piano,  and  when  I  wa^  ready  to  come  in  he  would 

take  me  to  the  Chicago  office  and  I  could  select  any  one  I  wanted;" 

and  that  she  received  from  the  Cable  Piano  Company  the  following 

letter,  dated  January  3,  1928: 

"Dear  Madam: 

"We  write  to  thank  you  for  your  patronage  given 
our  Salesman,  Mr.   J.C.   Lawless,  who   reports  your  pur- 
chase as  follows:      Bench,   for  the  total  price  of   $1195.00 

on  which  you  have  agreed  to  pay  $ in  cash,    and  in 

trade  allowance  on  Former  Account  valued  at  #645.00.     The 
balance  of   $550.00  to  be  t>aid  as  follows:      Beginning 
January  10,   1928,    315.00  per  month  for  35  months  &  ^25.00 
for  one  month. " 

Plaintiff  further  testified  that   she  paid   ?15.00 
in  April,   1928  on  this  last   contract,   being  the  only  payment 
she  made  thereon;    that   she  went  to   Chicago  and  called  on  Mr. 
Darling,   the  Company's  Credit  Agent,   and  told  him  Lawless  had 
said  that   "when  I  was  ready  to  take  up  a  new  piano  ,  he  was 
going  to  take  me  to   Chicago:"        That  Darling  stated  he  did  not 
understand  it  that  way,,  and  said  "he  would  sell  that  piano — 
it  was  in  the  Aurora,  store — and  that  when  I  was  ready  to  take 
up  a  new  piano  to  come  in  and  see  him  personally,   *   *   *     He 
said  if  I  would  consider  a  Mason  &  Hamlin  piano,   he  would   allow 
the  full  amount   of  the  payments.      I   could  also   have   a  $1195 
Conover . " 

Plaintiff   also   testified  she  next   saw  Mr.  Darling 
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in  September,  1929;  that  she  called  "to  see  alsout  talking  up 
a  piano  on  the  basis  that  he  had  told  me  before,  and  he  then 
said  that  I  did  not  have  that  credit  on  the  books;  that  I 
had  waited  too  long  and  that  he  was  going  to  charge  $10 
a  month  rental  on   the  original  piano  and  would  only  allow 
me  the  difference  if  I  took  the  piano  up  in  two  weeks'  time, 
otherwise  they  would  not  allow  me  anything.   I  did  not  hear 
any  talk  before  of  rental  being  charged  on  the  first  piano. 
I  did  not  at  any  time  agree  to  pay  any  rental.   I  asked  him 
how  much  he  would  allow  me  on  a  Mason  &  Hamlin  and  he  said 
they  were  not  handling  them  any  more.  He  at  that  time  refused 
to  comply  with  the  agreement  he  had  made  with  me  in  the  fall 
of  1928. « 

Plaintiff  testified  on  cross  examination  that  in  her 
conversation  with  Dialing  he  stated  to  her  that  "he  would  dis- 
continue the  notices  and  I  would  not  have  to  make  any  payments 
until  I  had  taken  up  the  oiano,  and  I  said  I  did  not  have  room 
for  it  then  and  he  seid  to  come  bad-  when  I  could  take  it  up, 
and  see  him  personally,  and  he  would  help  me  select  the  other 
piano,  a  red  mahogany." 

Q.  H.  Darling  testified  that  he  became  acquainted  with 
plaintiff  in  the  fall  of  1928,  at  which  time  she  told  him  the 
first  piano  was  returned  to  the  company  "because  their  home 
was  to  be  broken  up  and  they  had  no  room  for  it.   She  did  not 
say  anything  about  the  written  contract  with  Mr.  Lawless  at 
that  time  but  she  wanted  to  fanow  about  netting  another 
piano,  and  I  offered  to  allow  her  all  the  money  she  had 
paid  on  the  purchase  of  the  piano,  on  a  style  77  Oonover, 
which  sells  for  $1195,  I  offered  to  allow  her  all  the  money 
she  had  paid  and  she  said  she  still  did  not  have  any  place 
for  a  piano,  but  would  let  me  know  about  it  later.  *  *  * 
We  had  been  agents  for  the  Mason  &  Hamlin  for  a  great  many 

years  *  *  *  and  we  talked  Mason  &  Hamlin,  and  I  also 
allowed  her  on  that  what  she  had  oaid  if  she  would  take 
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a  Mason  &  Hamlin  piano.  Then  she  went  out  and  said  she  would 
let  me  know  about  it  later";  that  in  the  fall  of  1939  she 
came  in  agaiaj  that  at  that  time  the  company  was  not  handling 
the  Mason  &  Hamlin  line,  and  olaintiff  wanted  to  know  if  the 
company  would  allow  to  a  third  person  full  credit  of  all  Bums 
she  hart  paid  on  the  Cable  piano,  if  she  could  procure  such 
third  person  to  purchase  a  Mason  &  Hamlin;  that  he  informed 
olaintiff  that,  as  to  a  third  person,  they  would  not  allow  all 
that  had  been  paid;  that  he  would  allow  what  she  had  paid  to  her 
but  not  to  a  third  party,  and  that  she  went  away. 

On  cross  examination,  Darling  testified;  "On 
September  7,  1939,  the  time  of  my  conversation  with  Miss 
Martin,  I  was  ready  and  willing  to  carry  out  the  arrangement 
made  in  the  fall  of  1933,  to  allow  all  she  had  paid  if 
she  bought  a  Mason  &  Hamlin  or  Conover  at  the  price  of 
$1195.  *  *  *   I  absolutely  told  her  we  were  ready  and 
willing  to  carry  out  the  contract." 

c        Counsel  for  plaintiff,  at  the  request  of  the  wit- 
ness Darling,  read  into  the  record  a  letter  written  by  him 
to  plaintiff's  counsel.  Among  other  things,  this  letter 
stated: 

"I  told  her  (plaintiff)  we  fto  longer  were 
the  agents  for  the  Mason  &  Hamlin  pianos,  but  if 
they  would  buy  a  Conover  grand  piano  and  it  would 
be  a  clean  deal  without  any  trade-in  or  discounts, 
we  would  allow  $385  of  the  money  paid  by  her.  *  * 
This  proposition  was  to  remain  open  until  September 
21,  1929,  and  if  it  was  not  taken  advantage  of  by 
that  time,  the  offer  would  be  no  longer  in  effect." 

One  G-.  L.  Bunt  testified  for  defendant  that  on 

May  1,  1928,  he  succeeded  Lawless  as  defendant's  agent  at 

Aurora;  that  at  that  time  there  was  "a  Conover  style  77 

grand  piano  in  the  Aurora  store,  marked  'Sold  to  Miss  Cecile 

Martin.'   I  had.  a  conversation  with  Miss  Martin.   I  called 

her  relative  to  delivery  of  the  piano,  -  that  was  in  the  latter 

part  of  May  or  the  first  of  June  1928,   She  came  to  see  me  at 
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the  store.  She  said  she  did  not  as  yet  have  room  for  the  piano, 
and  would  not  want  it  delivered." 

The  foregoing  is  in  substance  the  evidence  offered 
by  each  of  said  -parties.  Plaintiff's  cause  of  action,  as 
stated  in  her  affidavit  of  claim,  "is  for  money  received  "by 
the  defendant  from  the  plaintiff  on  a  contract  for  a  pur- 
chase of  a  piano  by  the  plaintiff  from  the  defendant,  which 
contract,  the  defendant  repudiated  anri  refused  to  perform." 
It  is  obvious  that  there  can  be  no  recovery  by  the  plaintiff 
in  the  absence  of  proof  that  the  defendant  repudiated  and 
refused  to  perform  a  contract  between  them. 

An  examination  of  the  record  discloses  a  total  ab- 
sence of  proof  of  repudiation.  There  is  not  even  a  claim 
made  of  repudiation.  The  plaintiff  never  nade  an  offer  to 
carry  out  her  part  of  the  contract.  It  is  admitted  bj  both 
parties  that  the  credit  of  ^645.00  was  to  be  allowed  upon  the 
purchase  of  a  new  piano.  Plaintiff  was  never  ready  and 
willing  to  buy  and  accept  delivery  of  a  new  piano.  On  the 
other  hand,  defendant  was  never  called  upon  to  perform  its 
part  of  the  contract  and  although  it  appears  from  the  evi- 
dence it  was  at  all  times  ready  to  perform  its  part,  the 
plaintiff  would  not  permit  it  to  do  so  by  failing  to  provide 
a  place  for  delivery  of  a  new  piano  and  by  making  default  in 
payments. 

It  is  a  matter  of  no  moment  that  the  piano  originally 
purchased  by  the  plaintiff  was  unsatisfactory,  for  she  admitted 
she  afterwards  came  to  an  agreement  with  defendant  whereby 
she  was  permitted  to  return  the  piano  and  be  allowed  a  credit 
of  $645.00  on  a.nother  piano  to  be  thereafter  purchased  by  her. 
Defendant  did  not  agree  to  pay  her  any  cash.   It  merely 
agreed  to  make  her  a  cash  allowance  for  the  old  piano  upon 
the  ptirchase  of  a  new  one.   She  made  a  payment  on  this  new 
agreement  and  thereafter  failed  to  carry  out  her  part  of  the 
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oontract.   It  was  she  who  repudiated  the  contract  and  not 
the  defendant.  This  suit  is  for  a  breach  of  the  contract  by 
the  defendant.  Wo  breach  by  it  was  proven.   Therefore,  no 
recovery  ought  to  be  had  in  this  action.   The  judgment  is 
reversed  and  the  cause  aiemanded. 

Reversed  and  remanded. 


STATE  OF  ILLINOIS, 

second  distmct  J,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the • 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony   Whereof,  I  hereunto   set   my   hand   and   affix  the   seal   of 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(57D17— 2M— 7-27) 
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General  No.  8497  Agenda  No.  1 

April  Term,  A.  D.  1931 

A.  W.  FEANKENFELD,  Receiver  of  H.  N.  Schuy- 
ler State  Bank,  Plaintiff  in  error. 
vs. 
H.  H.  M.OXLEY,  E.  ULLOM  and  J.  W.   CHRIST- 
NER,  Defendants  in  Error. 

Error  to  City  Court  City  of  Pana 

N1EHAUS,  J. 

In  this  case  a  motion  was  made  by  counsel  for 
the  plaintiff  in  the  court  below,  H.  N.  Schuyler,  to 
strike  the  transcript  of  record  from  the  files  and 
affirm  the  judgment  rendered  in  the  court  in  the 
city  of  Pana  from  which  this  appeal  is  prosecuted. 
The  motion  was  made  for  the  reason  that  no  alleged 
reason,  that  no  legal  connection  is  shown  in  the 
transcript,  by  the  appellee,  A.  W.  Frankenfeld  as 
Receiver  of  the  Schuyler  State  Bank,  with  the  judg- 
ment rendered.  Also  because  the  abstract  filed  does 
not  comply  with  the  requirements  of  Rule  4  of  this 
court  concerning  abstracts,  and  therefore  insufficient 
to  entitle  the  defendant  in  the  court  below  to  a  review 
of  the  case  upon  the  errors  assigned.  This  motion 
was  taken  with  the~  case . 

We  find  on  consideration  of  the  matter,  that  the 
abstract  does  not  comply  with  the  Rule  of  this  court 
referred  to;  and  that  it  is  clearly  insufficient.  The 
declaration  is  not  abstracted^  nor  is  the  notice  of 
special  matters   of  defense 
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filed  in  connection  with  the  general  issue.  The  issues 
for  trial  are  therefore  not  shown  by  the  abstract. 

Error  is  assigned  on  instructions  given  and  re- 
fused by  the  court;  but  no  instructions  are  set  forth 
in  the  abstract.  Error  is  also  assigned  because  the 
court  entered  judgment  on  the  verdict;  but  the  ver- 
dict does  not  appear  in  the  abstract.  There  are  other 
insufficiencies;  but  those  mentioned  are  sufficient  to 
show  that  the  abstract  does-  not  comply  with  the 
rules  of  this  court.  It  is  proper  to  affirm  a  judgment 
when  a  sufficient  abstract  that  complies  with  the  rules 
of  the  court  is  not  filed.  Chicago  Record  Herald  Co. 
v.  Bender  Store  Fixture  Co.  207  111.  App.  152. 

The  judgment  is  therefore  affirmed. 

Affirmed . 
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General  No.    8505 


Agenda  No.   i 


April  Term,  A.  D.  1931 
J.   F.   LONG,  Appellee 


JESSIE  RAY  and  ETHEL  RAY,  Appellants. 
Appeal  from  McLean 
NIEHAUS,  J. 

This  appeal  is  prosecuted  by  the  appellants,  Jes- 
sie Ray  and  Ethel  Ray,  for  reversal  of  a  judgment  in 
the  sum  of  $313.52  rendered  against  them  and  in 
favor  of  the  appellee,  J.  F.  Long,  in  the  circuit  court 
of  McLean  county,  in  a  suit  instituted  by  the  appellee 
to  recover  damages  alleged  to  have  resulted  to  him 
from  an  automobile  collision;  and  which  he  avers  was 
brought  about  by  the  negligence  of  the  appellants  in 
the  driving  of  their  car.  The  collision  occurred  on  De- 
cember 23rd  1929  on  Route  39,  a  hard  surfaced  high- 
way of  the  state,  near  the  southeast  end  of  Salt  Creek 
bridge,  which  is  located  about  a  mile  south  of  the  city 
of  LeRoy   in  McLean  county. 

The  declaration  charges  the  appellants  with  gen- 
eral negligence;  and  avers  that  the  appellee  on  the  day 
mentioned  was  driving  a  DeSoto  sedan  car  with  due 
care  and  caution  for  his  own  safety  and  the  safety 
of  others;  and  for  the  safety  of  his  automobile,  along 
and  upon  the  highway  mentioned,  in  a  southeasterly 
direction,  in  the  afternoon  of  the  day  mentioned;  and 
that  the  appellants  were  possessed  of  and  using  and 
driving 
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a  Chevrolet  coupe  car  along  and  upon  the  same  public 
highway  in  a  northwesterly  direction;  and  that  the 
appellants'  so  negligently  drove  operated  and  managed 
their  car  that  it  ran  into  the  appellee's  car-;  and 
caused  the  damage  claimed. 

There  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict finding  the  appellants  guilty,  and  assessing  ap- 
pellee's damages  at  $313.52,  upon  which  the  judg- 
ment was  rendered. 

It  is  contended  for  reversal  of  the  judgment,  that 
the  verdict  is  against  the  evidence;  that  the  evidence 
does  not  show  any  negligence  on  the  part  of  the  ap- 
pellants in  the  driving  of  their  car;  also,  that  the 
evidence  shows,  that  the  appellee  was  guilty  of  con- 
tributory negligence. 

The  record  discloses  that  the  persons  who  drove 
the  respective  cars  involved  in  the  collision  were  wit- 
nesses and  testified  in  the  case,  giving  their  respective- 
versions  of  how  the  accident  occured;  the  appellee  J. 
F.    Long  testified: 

"I  live  at  Champaign,  Illinois.  I  am  the  plaintiff 
in  this  case.  This  accident  happened  about  a  mile 
south  of  LeRoy  on  Salt  Creek  Bridge  on  Highway  39. 
I.  was  driving  the  car.  It  was  about  20  minutes  of 
4:00.  We  were  going  home,  my  wife  and  Mr.  and 
Mrs.  Streubing  were  with  me.  Mr.  Sireubina;  was 
sitting  in  the  front  seat  with  me  and  my  wife  a.nd_Mrs. 
Streubing  was  in  the  back  seat":  1  was  not  acquainted 
with  the  defendants,-  Ethel  Ray  and  Jessie  Ray.  I 
recognized  them  as  the  ladies'  that  were  in  the  acci- 
dent. Miss  Ethel  Ray  owned  the  Chevrolet  car  with 
which  I  had  the  accident.  Mrs.  Jessie  Ray  was  driv- 
ing a  Chevrolet  automobile.  This  accident  happened 
o\i  the  southeast  end  of  the  bridge.  I  was  driving  a 
DeSoto  coach  which  I  had  purchased  from  Robert 
Yates.  As  I  started  to  cross  Salt  Creek  Bridge  I  slowed 
down  a  bit.  I  could  see  the  defendant's  car  approach- 
ing from  the  southeast  at  that  time.  I  saw  it  before 
1  got  to  the  bridge .  As  I  approached  the  south  end.  of 
the  bridge  the  defendant's  car  swerved  across  the  line 
several  times  and  then  came  over  to  my  side  and  run 
into  the  front  end  of  my  car,  my  left  side.  I  was  on 
the  right  side  of  the  bridge,  the  southwest 
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side.  The  bridge  is  about  22  feet  wide.  It  is  18  feet 
between  the  State  Highway  Bridge  as  it  enters  the 
bridge  and  leaves  it  on  the  other  side.  It  has  concrete 
banisters  on  each  side.  When  our  car  was  hit  it  was 
so  close  to  the  banisters  on  the  right  side  we  could 
hardly  open  the  door  to  get  my  wife  out.  At  that 
point  the  bridge  is  two  feet  wider  than  the  pave- 
ment. 1  didn't  notice  whether  the  impact  was  a  loud 
one  but  it  jarred  us  considerably.  The  impact  took 
place  about  a  car's  length  from  the  south  end  of  the 
bridge.  I  have  driven  a  ear  since  1911,  and  have  rid- 
den in  a  car  many  times  when  not  driving.  I  have 
observed  the  speed  of  automobiles.  In  my  judgment 
the  defendant's  car  was  traveling  about  30  miles  an 
hour  when  it  struck  our  car.  From  the  time  I  first 
saw  the  defendant's  car  until  the  impact,  my  car  had 
not  been  across  the  black  line  to  the  left.  The  defen- 
dant's car  struck  the  left  front  part  of  my  car.  De- 
fendant's car  did  not  travel  very  far  after  it  hit  my 
car.  The  left  back  wheel  of  the  Chevrolet  was  off  the 
concrete  on  the  southwest.  The  car  was  pointing  north- 
west in  a  diagonal  direction,  across  the  pavement, 
northeast .  My  car  was  a  new  ear .  I  have  had  it  some- 
where between  two  and  three  months.  After  the  acci- 
dent I  found  the  frame  was  bent,  the  front  axle  and 
spring  was  broke,  tire  was  cut,  the  front  window  was 
broke  out,  and  the  fender. 

The  appellant  Jessie  Ray  testified  as  follows,  in 
reference  to  the  occurrence: 

I  was  riding  with  my  sister  back  from  Cham- 
paign on  or  about  December  23,  1929.  "VVe  started 
back  from  Champaign  and  got  to  a  point  about  2t  miles 
from  Bloomington.  it  was  at  Farmer  City.  I  had  been 
driving  between  20  and  25  miles  an  hour  when  we  ap- 
proached the  hill.  The  pavement  had  snow  packed 
on  each  side  and  a  great  deal  of  ice  on  the  pavement . 
We  had  chains  on  the  rear  wheels.  My  sister-in-law, 
Ethel  Bay,  and  my  two  children,  Shirley  and  Oath- 
crine,  were  in  the  car.  As  we  started  down  the  hill  1 
could  see  Mr.  Long's  car  as  it  came  around  the  curve. 
After  we  had  come  down  the  hill  about  50  feet  I  at- 
tempted to  turn  the  car  to  get  on  the  right,  ft  was  in 
the  middle  of  the  road  because  of  the  snow.  I  struck 
something  in  the  road  which  slatted  my  car  skidding 
to  the  left.  There  was  a  jar.  The  steering  wheel 
wouldn't  take  hold.  It  skidded  the  car  to  the  left.  I 
applied  the  brakes  gently  and  they  took  hold  enough 
to  stop  it  to  skid.  We  gained  momentum  after  we 
skidded.  We  kept  on  coming  to  the  side  of  the  road 
in  a  siclewise  manner.  All  the  time_  I  tried  to  get  the 
ear  on  the  right  side  of  the  road,  i  wasn't  successful 
soon  enough.  There  was  a  lot  of  snow  and  ice  on  the 
pavement  at  that  time.  There  was  a  light  snow.  1 
don't  know  whether  it  snowed  or  was  blown  there. 
T  was  watching  the"  pavement  as  I  was  going  down 
hill  before  I  struck  the  obstruction.  When  I  struck 
the  object  I  swayed  to  the  left.  I  had  a  hold  of  the 
steering  wheel  all  the  time  trying  to  hold  it  to  the 
center  of  the  road.  T  struck  an  object  about  100  yards 
from  the  bridge.  I  was  just  beginning  to  get  it  back 
just  before  we  stiuck  Mr.  Long's  car.  I  was  about 
100  yards  from  the  bridge  when  I  first  saw  the  Long 
car.  Before  we  commenced  to  skid  I  think  we  were 
going  about  the  same  rate  of  speed.  The  Long  cat- 
got  to  the  bridge  first .  They  drove  across  the  bridge 
before  we  were  hit .  We  were  going  about  ten  miles  an 
hour  before  the  impact.  My  engine  was  miming.  It 
was  not  racing.  I  shut  it  off.  I  had  my  car  under 
control . 
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A  number  of  witnesses  were  present  and  involved 
in  the  collision,  and  they  testified  to  what  they  saw 
and  heard.  The  testimony  of  these  witnesses  appar- 
ently tends  to  corroborate  the  appellee.  The  question 
of  whether  or  not  the  appellants  were  guilty  of  the 
negligence  charged,  or  whether  the  appellee  was  guilty 
of  contributory  negligence,  were  questions  of  fact  for 
the  jury  to  determine.  We  are  of  opinion  that  the  jury 
were  warranted  in  reaching  the  conclusion  concerning 
the  issues  upon  which  their  verdict  was  based. 

It  is  also  contended  that  the  court  erred  in  in- 
structing the  jury  that  if  they  found  the  appellants 
guilty  they  should  fix  the  amount  of  damages  at 
$313.52.  There  is  no  error  in  tbis  feature  of  the  case; 
as  the  evidence  shows,  that  the  amount  referred  to  was 
paid  by  the  appellee  for  the  repairs  necessary  to  be 
made  on  his  car,  which  was  practically  a  new  car;  and 
to  put  it  in  the  condition  it  was  before  the  collision. 
Moreover,  the  amount  of  damages  was  not  a  contro- 
verted question  on  the  trial. 

Error  is  also  assigned  for  the  refusal  of  the  court 
to  give  the  following  instruction  which  was  requested 
by  the  appellants : 
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The  jury  are  instructed  that  the  plaintiff  is  re- 
quired by  law  to  establish  his  case  by  a  preponderance 
of  the  evidence  before  he  can  recover.  If  the  plain- 
tiff has  not  so  established  his  case,  or  if  the  evidence 
is  evenly  balanced  so  that  you  are  unable  to  say  on 
which  side  is  the  preponderance,  or  if  the  preponder- 
ance is  in  favor  of  the  defendants,  then  in  either  of 
these  cases  you  should  return  a  verdict  of  not  guilty. 

While  it  is  true  that  this,  instruction  correctly 
states  the  law,  it  was  nevertheless  properly  refused, 
because  the  point  involved  in  the  instruction  concern- 
ing the  preponderating  evidence  necessary  before  a 
recovery  could  be  had  is  repeatedly  stated  in  other 
instructions  which  were  given  for  the  appellant. 

We  find  no  error  in  the  modification  or  refusal  of 
any  of  the  instructions.  The  record  does  not  disclose 
any  reversible  error,  and  the  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 
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General  No.   8508 


Agenda  No.  7 


April  Term,  A.  D.  1931 

JOHN  E.   BARBER,  Administrator  of  the  Estate  of 

John  Elmer  Barber,  Deceased,  Appellant. 

vs. 

FRANCIS  THATCHER  and  DEAN  DICKERSON, 

Appellees 


Appeal  from  Coles 


NIEHAUS,  J. 


This  suit  was  brought  in  the  circuit  court  of  Coles 
county  by  the  appellant  John  E.  Barber  as  adminis- 
trator of  the  estate  of  his  deceased  son,  John  Elmer 
Barber  for  the  benefit  of  the  next  of  kin  of  the  de- 
ceased, to  recover  damages  from  the  appellees,  Francis 
Thatcher  and  Dean  Dickerson,  for  alleged  pecuniary 
loss  sustained  by  the  next  of  kin  ,  of  the  deceased  in 
his  death,  which  appellant  charges  was  caused  by  the 
negligence  of  the  appellees. 

The  deceased  was  a  boy  over  seven  years  of  age 
at  the  time  of  his  death ;  and  his  death  resulted  from 
injuries  received  by  being  run  over  by  an  automobile 
driven  by  the  appellee  Francis  Thatcher,  while  the 
boy  was  attempting  to  cross  Cedar  street,  a  residence 
street  in  the  city  of  Mattoon.  There  is  little  dispute 
about  the  circumstances  under  which  the  fatal  injuries 
to  the  boy  occurred.  It  appears  from  the  evidence 
that  the  appellant  John  E.  Barber,  who  resides  in 
Moultrie  county,  came  to  the  city  of  Mattoo?i  with 
some  of  the  members 
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of  his  family  including  his  son  John  Elmer,  the  boy 
mentioned,  on  or  about  the  7th  day  of  August  in  a 
Ford  touring  car,  to  visit  his  sister  Mrs.  England, 
who,  resided  at  3016  Cedar  Avenue;  and  when  he 
reached  his  sister's  residence  he  parked  his  car  on 
the  opposite  side  of  the  street,  the  proper  place  to 
park  it.  After  visiting  his  sister,  the  appellant  accom- 
panied by  his  brother,  Arthur  Barber  and  his  sou  John 
Elmer,  and  two  of  his  nephews,  Donald  and  Everett 
England,  recrossed  Cedar  Avenue  to  the  place  where 
his  car  was  parked,  for  the  purpose  of  fixing  the  foot 
brake  of  the  car.  That  after  appellant  had  started  to 
work  on  the  foot  brake  of  his  car,  a  truck  used  and 
operated  in  the  business  of  the  appellee  Dean  Dicker- 
son  and  driven  by  an  employe  drove  up  and  stopped 
alongside  and  parallel  with  the  car  of  the  appellant: 
and  the  driver  of  the  truck  engaged  in  conversation 
with  Everett  England,  appellant's  nephew,  who  was 
standing  near  the  appellant's  car;  thereupon  another 
automobile  driven  by  Mrs.  John  E.  Hamilton,  drove 
up  and  stopped  in  the  rear  of  appellee's  truck.  In 
this  situation,  appellant's  son  John  Elmer  suddenly 
took  a  notion  to  cross  the  street:  going  through  the 
space  between  the  front  of  the  Hamilton  ear  and  the 
rear  end  of  the  truck  mentioned.  As  he  emerged  from 
behind  the  truck,  he  happened  to  step  directly  in 
front  of  an  approaching  car  driven 
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by  the  appellee,  Frances  Thatcher,  and  was  knocked 
down  and  run  over,  and  thereby  suffered  fatal  injuries, 
which  were  the  cause  of  his  death. 

The  declaration  charges,  that  the  appellees  Fran- 
cis Thatcher  and  Dean  Dickerson,  jointly  contributed 
to  causing  the  death  of  appellant's  deceased  son;  that 
the  driver  of  the  Biekerson  truck  was'  negligent  in 
stopping  the  truck  alongside  the  appellant's  car  be- 
cause it  was  a  violation  of  a  city  ordinance  of  the 
city  of  Mattoo)!.  which  provides,  that  "there  shall  be 
no  parking  of  cars  in  double  rows  along  any  street," 
in  the  city:  and  that  because,  by  stopping  in  the  man- 
ner stated  "the  truck  obstructed  the  view  and  vision 
of  the  drivers  of  other  vehicles  approaching  and  pass- 
ing along  said  street;  and  also  obstructed  the  vision 
of  pedestrians  crossing  or  walking  upon  said  street 
at  the  place  referred  to,  so  that  they  could  not  see  ap- 
proaching vehicles:  and  that  the  appellee  Thatcher 
was  negligent  in  driving  his  automobile  along  Cedar 
street  at  the  place  where  it  struck  appellant's  de- 
ceased son  at  a  rate  of  speed  greater  than  was  reason- 
able and  proper  having  regard  to  the  traffic  and  the 
use  of  the  way:  and  at  a  speed  to  endanger  the  life 
and  limb  of  other  persons  passing  along  and  upon 
the  street"  in  question. 

The  only  controverted  question  of  fact  in  the  case 
is  tire  speed  at  winch  the  Thatcher  car  was  driven 
when  it  struck 
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the  deceased.  A  number  of  errors  are  assigned  for 
reversal  of  the  judgment,  namely,  the  court  admitted 
incompetent  evidence  on  the  trial;  and  that  some  of 
the  instructions  given  at  the  request  of  the  appellees 
are  erroneous;  also  that  the  verdict  of  the  jury  find- 
ing the  appellees  not  guilty,  is  against  the  weight  of 
the  evidence.  The  errors  assigned  concerning  the  ad- 
mission of  incompetent  evidence  for  the  appellees  has 
reference  to  an  ordinance  of  the  city  of  Mattoon  for 
the  regulation  of  the  traffic  on  the  public  streets  of 
the  city,  which  was  admitted  in  evidence  by  the  court 
over  appellant's  objection.  This  ordinance  provides 
that  no  person  shall  adjust  or  repair  automobiles  or 
motor  cycles  while  standing  on  public  streets  of  the 
city  except  in  cases  of  emergency.  This  evidence  was 
introduced  for  the  purpose  of  showing  that  the  appel- 
lant was  violating  the  ordinance  referred  to,  in  repair- 
ing the  foot  brake  of  Ins  automobile;  but  the  viola- 
tion of  the  city  ordinance  had  no  bearing  upon  or  con- 
tributed in  any  way  to  cause  the  injuries  to  appellant's 
son.  Nor  was  this  evidence  pertinent  to  any  of  the 
issues  in  the  case.  The  issues  to  be  passed  upon  by 
the  jury  were  whether  the  appellees  were  guilty  of 
the  negilgence  charged  in  the  declaration  and  whether 
or  not  appellant's'  son  was  exercising  that  degree  of 
care  and  caution  for  Ins  own  safety  which  a  child  of 
lus  age  experience  and  intelligence  can  be  reason- 
ably expected 
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to  exercise  under  the  circumstances  prevailing  at  the 
time  of  his  injury.  This  evidence  was  incompetent 
under  the  issues  and  may  have  had  prejudicial  effect 
on  the  jury. 

Concerning  the  errors  assigned  on  the  instructions 
given  for  the  appellees,  it  may  be  said,  that  in  the 
second  instruction  the  jury  were  told,  that  they 
should  find  for  the  appellees  unless  they  believed  that 
the  appellant,  who  was  the  father  of  the  deceased,  'if 
by  the  use  of  ordinary  care  and  caution  for  the  safety 
of  the  appellant's  son  at  and  immediately  prior  to 
the  time  of  his  fatal  injury  would  have  saved  the  life 
of  said  John  Elmer  Barber,  and  that  his  said  father 
did  not  use  for  the  safety  of  said  son  a  degree  of 
care  that  an  ordinary  prudent  person  could  have  used 
under  the  same  circumstances;  and  that  as  a  proxim- 
ate consequence  thereof,  the  said  John  Elmer  Barber 
was  killed;  or  if  they  believed  that  said  son  at  ami 
immediately  prior  to  the  time  of  the  fatal  injury  did 
not  use  for  his  own  personal  safety  that  degree  of 
care  which  a  child  of  his  age  capacity  intelligence  dis- 
cretion and  experience  would  have  used  under  the 
same  circumstances  and  as'  a  -proximate  couseo.uence 
thereof  was  killed.'  then  even  though  they  might  be- 
lieve from  the  evidence  that  the  defendants  were  boll) 
negligent  as  charged  in  the  declaration  or  some  count 
thereof,  then  your  verdict  should  be  for  the  defend- 
ants . 
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In  the  third  instruction  given  for  the  appellees 
the  jury  were  told,  'that  before  the  appellant  could 
recover,  he  must  prove  "by  a  preponderance  of  the 
evidence  at  and  immediately  prior  to  the  time  of  the 
fatal  injury,  the  appellant  as  father  of  the  deceased 
son  was  in  the  exercise  of  due  care  for  the  safety  of 
the  son;  and  also  the  said  son  at  the  time  of  the  in- 
jury was  in  the  exercise  of  the  degree  of  care  and 
caution  for  his  ovrn  personal  safety  which  a  person  of 
bis  age  capaciiy  intelligence  and  experience  would 
have  exercised  under  the  same  circumstances . ' 

By  the  sixth  instruction  given  at  the  request  of 
the  appellee  Thatcher,  the  jury  were  told  thai  "if  they 
believed  from  the  evidence  that  the  appellant's  son 
was  at  the  time  of  his  death  an  infant  of  the  age  of 
seven  years  and  less  than  eight  years  and  was  in 
charge  control  and  custody  of  his  father  at  and  im- 
mediately prior  to  the  time  of  the  fatal  injury,'  then 
unless  his  fatber  the  plaintiff  in  the  case  "has  proved 
to  you  by  a  preponderance  of  the  evidence  in  this 
case  that  at  and  immediately  prior  to  the  time  of 
the  collision  the  said  father  the  plaintiff  was  in  the 
exercise  of  due  care  for  the  safety  of  said  John  Elmer 
Barber,  your  verdict  should  be  for  the  defendant . ' ' 

The  record  does  not  disclose  any  evidence  upon 
which  to  base  the  foregoing  instructions  insofar  as 
they  refer  to  the 


questions  of  care  and  caution  to  be  exercised  by  the 
appellant  as  father  of  the  deceased  son;  nor  does  it 
disclose  any  neglect  of  duty  by  the  appellant  as  father 
that  had  any  bearing  upon  the  issues  involved  in  the 
case;  nor  any  evidence  of  any  negligence  on  the  part 
of  appellant  that  contributed  to  bring  about  the  fatal 
injuries  to  his  son.  These  references  therefore,  in  the 
instructions  concerning  the  care  and  caution  to  be 
exercised  by  the  appellant  his  father  were  irrelevant 
to  the  issues  submitted  to  the  jury  for  consideration 
and  determination,  and  raised  a  false  issue  in  the  case 
and  were  therefore  erroneous;  and  other  instructions 
contain  the  same  error. 

For  the  errors  indicated,  judgment  is  reversed  and 
the  cause  remanded. 

Reversed   and  remanded. 
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General  No .  8522 


Agenda  No .  18 


April  Term,  A.  D.  1931 

INDEPENDENT  BOTTLE  CO.,  A  Corporation,  Ap- 
pellee 
vs. 
HENRY  M.    SCHOEN,  doing  business  as  "Bottlers 
Supply  Co.,"  Appellant. 

Appeal  from  County  Court  Sangamon  County 

NIEHAUS,  PJ. 

In  this  case  an  appeal  is  prosecuted  from  a  judg- 
ment for  $191.15  recovered  by  the  appellee,  Indepen- 
dent Bottling  Co.,  in  the  county  court  of  Sangamon 
county  against  the  appellant  Henry  M.  Schoen.  The 
appellant's  contention  is,  that  the  county  court  erred 
in  refusing  a  new  trial  for  the  following  reasons: 

First.  No  foundation  was  made  proving'  the  loss 
of  the  ledger  sheet  and  that  a  search  had 
been  made  which  would  allow  the  intro- 
duction of  the  Bill  of  Particulars  on  any 
theory  that  it  was  a  copy  or  secondary 
evidence . 

Second.  There  is  no  proof  as  to  the  market  value 
of  the  merchandise  alleged  to  have  been 
ordered  and  delivered. 

Third.  Plaintiff's  Exhibits  which  were  sent  to 
jury  room  and  used  as  evidence  in  this  ease 
were  never  admitted  by  the  Court. 

Fourth.  The  Court  instructed  the  jury  that  the 
plaintiff  could  prove  his  case  by  a  prepon- 
derance.of    the    evidence.    Although    hut 
slightly . 
It  must  be  pointed  out  in  connection  with   the 
errors  above  assigned,  that  the  abstract  does  not  show 
that  the  bill  of  particulars  mentioned  in  the  first  para- 
graph was 
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introduced  in  evidence;  nor  is  the  bill  of  particulars 
abstracted.  This  court  therefore  is  not  in  position  to 
review   this   alleged   error. 

Concerning  the  error  assigned  in  the  second  para- 
graph, namely:  That  there  was  no  proof  made  "as  to 
the  market  value  of  the  merchandise  alleged  to  have 
been  ordered  and  delivered,"  it  is  sufficient  to  say, 
that  such  proof  under  the  issues  would  not  have  been 
competent,  inasmuch  as  the  claim  of  the  appellee  was 
for  merchandise  sold  and  delivered  to  the  appellant 
at  a  fixed  price. 

In  the  third  paragraph  of  the  assigned  errors  the 
appellant  makes  the  point,  that  the  plaintiff's  ex- 
hibits which  were  sent  to  the  jury  room  and  used  as 
evidence,  were  never  admitted  by  the  court,  as  evi- 
dence; but  the  exhibits  referred  to,  do  not  appear  in 
the  abstract;  nor  does  the  abstract  show,  that  they 
were  sent  to  the  jury  room.  The  court  therefore  can- 
not give  consideration  to  this  assignment  of  error. 

The  fourth  paragraph  assigns  error  in  the  giv- 
ing of  an  instruction  concerning  the  preponderance  of 
the  evidence;  but  inasmuch  as  the  abstract  does  not 
set  out  all  the  instruction  given  in  the  case,  we  can- 
not intelligently  review  the  legal  propriety  of  giving 
the  instruction  referred  to. 
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The  evidence  contained  in  the  abstract  on  the 
material  questions  in  the  case,  although  involved  in 
much  contradiction  by  the  testimony  of  the  respective 
parties  to  the  suit,  and  their  respective  witnesses,  nev- 
ertheless warranted  the  jury  in  the  conclusion,  that 
the  appellee  had  proven  his  case  by  a  preponderance 
of  the  evidence;  and  in  returning  a  verdict  in  favor 
of  the  appellee  upon  which  the  judgment  is  based.  In 
this  situation  the  judgment  should  be  affirmed;  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 
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General  No.  8525  Agenda  No.  21 

April  Term,  A.  D.  1931 
JOHN  GREENLEAF,  Appellee 
vs. 
CLARK  COX  and   PIERSON-HOLLOWELL  WAL- 
NUT Co.,  Inc.,  Appellants. 

Appeal  from  Hancock 

NIEHAUS,  P.  J. 

This  appeal  is  prosecuted  from  the  judgment  in 
the  sum  of  $425.36  rendered  in  an  action  of  trover  in 
the  circuit  court  of  Hancock  county,  against  the  ap- 
pellants, Clark  Cox  and  the  Pierson-Hollowell  Walnut 
Co. 

The  record  discloses  concerning'  the  facts,  that 
John  Greenleaf  a  farmer  residing  near  Camden,  Illi- 
nois, in  September,  1929,  bought  some  walnut  trees, 
which  with  the  assistance  of  one  Fred  VanWinkler 
he  cut  into  forty  three  logs .  Afterwards  the  logs  were 
hauled  to  a  side  track  and  on  the  right  of  way  of  the 
C.  B.  &  Q.  Railroad  in  Rushville;  and  were  there 
piled  on  the  right  of  way,  near  the  side  track  men- 
tioned. The  appellee  Greenleaf  testified,  that  lie  hired 
his  nephew  Sterling  Greenleaf  to  haul  the  logs  to  the 
side  track  of  the  railroad  and  paid  him  $82.00  there- 
for; and  that  he  had~  finished  the  job  about  the  first 
of  February,  1929.  That  when  he  went  back  on  March 
27th  following,  to  the  place  where  the  logs  had  been 
piled,  the  logs  were  gone.  The  evidence  discloses  that 
Sterling  Greenleaf,  who  had  hauled 
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the  logs  to  the  C .  B .  &  Q .  side  track,  sold  the  logs  to 
the  appellee  Cox  for  the  sum  of  $350.00;  and  that 
Cox  afterwards  resold  the  logs  to  a  representative  of 
the  appellant  Pierson-Hollowell  Walnut  Co.  of  Dan- 
ville, Illinois,  and  that  thereupon  the  logs  were  trans- 
ported to  Danville  and  sawed  up  and  utilized  by  the 
appellant  last  mentioned  in  their  business. 

It  is  contended  by  the  appellants,  that  they  are 
not  jointly  liable  for  the  conversion  of  appellee's 
property;  but  it  is  apparent,  that  it  was  by  the  com- 
bined acts  of  both  appellants  that  the  appellee  was  de- 
prived of  his  property.  The  appellant  Cox  who  first 
obtained  possession  of  the  logs,  resold  them  to  the 
appellant  Pierson-Hollowell  Walnut  Co.,  which  com- 
pany caused  them  to  be  removed  from  the  place  where 
the  appellee  had  placed  them,  and  to  be  transported 
to  its  own  place  of  business  in  Danville,  and  there 
utilized  and  appropriated  the  logs  for  the  purposes  of 
their  business.  The  Walnut  Company  thereby  des- 
troyed the  identity  of  the  logs  and  put  it  out  of  the 
power  of  the  appellee  to  regain  possession  of  them. 
Under  these  circumstances  we  conclude  a  legal  basis 
was  established  for  joint  liability  to  the  appellee. 

It  is  also  contended  by  the  appellants  that  the 
court  erred  in  giving  plaintiff's  instruction,  numbered 
8,  for  the  reason 
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as  stated  by  them  that  "there  is  not  a  word  in  the  Instruction 
about  it  being  necessary  for  the  jury  to  find  from  the  evidence 
that  the  logs  belonged  to  the  plaintiff;  or  that  he  was  entitled 
to  their  possession."   It  is  true  that  the  element  of  ownership 
in  the  appellee  pointed  out,  should  have  been  included  in  the 
instruction;  but  inasmuch  as  a  number  of  instruct ions  given 
for  the  appellee,  and  also  for  the  appellants,  emphasized  the 
necessity  of  saieing  this  proof  by   <a  preponderance  of  the  evidence, 
we  conclude  that  the  appellants  were  not  harmed  by  the  omission; 
especially  since  the  proof  showing  the  appellee's  ownership  of 
the  forty  three  logs  in  question  was  practically  conclusive. 

fhe  record  noes  not  disclose  any  reversible  error, 
and  the  judgment  is  therefore  affirmed. 


Judgment  affirmed. 
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General  No.  8531  Agenda  No.  24 

April  Term,  A.  D.  1931 

WILLIAM  DYER,  Appellee. 

vs.  / 

INSURANCE  COMPANY  OF  NORTH  AMMERICA, 
Appellant . 

Appeal  from  McLean 

XIEHAUS,  P.  J. 

In  this  case  an  appeal  is  prosecuted  by  the  Insur- 
ance Company  of  North  America  from  a  judgment  of 
$353.00  rendered  against  it  in  the  circuit  court  of  Mc- 
Lean county,  and  in  favor  of  the  appellee  William 
Dyer,  in  a  suit  by  the  appellee  against  the  appellant 
company  on  an  insurance  policy  issued  to  the  appel- 
lee by  the  company,  insuring  appellee's  Chevrolet 
automobile  against  loss  by  fire  or  theft,  to  recover 
damages  sustained  for  the  loss  of  his  automobile  by 
theft  and  fire. 

There  were  no  written  pleadings  in  the  case;  it 
having  been  brought  into  the  circuit  court  on  an 
appeal  from  the  judgment  of  a  justice  of  the  peace; 
however,  the  issues  involved  in  the  trial  in  the  circuit 
court  are  not  disputed  and  the  appellant  states  them 
to  be  as  follows: 

"During  the  course  of  the  trial  defendant  con- 
tended that  the  policy  sued  on  was  void  because  of  a 
provision  in  the  policy  which  expressly  declared  the 
policy  void  in  event  that  other  insurance  should  attach 
to  the  same  property,  and  the  defendant  showed  that 
at  the  time  of  the  loss  the  plaintiff,  William  Dyer,  car- 
ried full  insurance  against  a  fire  and  theft  loss  on  the 
same  car  in  the  two  companies  mentioned,  the  General 
Exchange  Insurance  Corporation  and  the  Insurance 
Company  of  North  America. 
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Plaintiff  contended  that  the  appellant,  the  Insur- 
ance Company  of  North  America,  had  waived  that 
provision  in  the  policy  and  that  appellant's  agent 
knew  of  the  first  policy  at  the  time  the  second  was 
issued .   This  the  appellant 's  agent  denied . ' ' 

There  was  no  controversy  about  the  fact  that  the 
appellee  had  two  insurance  policies  on  his  automobile; 
one  in  the  General  Exchange  Insurance  Company, 
which  was  furnished  him  by  the  Finance  Company 
through  which  he  had  financed  the  purchase  of  his 
automobile;  and  the  other  being  the  policy  in  contro- 
versy. There  was  a  controverted  question  about  the 
question  of  fact  and  of  law  in  reference  to  the  alleged 
waiver  of  a  condition  of  avoidance  in  appellant  com- 
pany's policy,  which  provides,  that  'no  recovery  shall 
be  had  under  the  policy  if  at  the  time  a  loss  occurs, 
there  is  any  other  insurance  on  the  automobile . ' 

Whether  or  not  there  had  been  any  waiver  of  the 
condition  in  the  appellant  company's  policy  referred 
to  by  its  agent  who,  as  the  record  shows,  was  invested 
with  power  and  authority  to  sell  insurance  and  collect 
the  premium  due  therefor,  was  a  controverted  ques- 
tion which  was  a  matter  of  evidence;  and  involved 
the  testimony  of  the  appellee  and  the  appellant's 
agent. 

The  appellee  Dyer  testified  concerning  this  mat- 
ter of  waiver  as  follows: 

"I  was  the?  owner  of  a  Chevrolet  coach,  1928 
model,  purchased  on  March  16,  1929,  from  Tracy  Green 
company.  This  car  was  purchased  on  the  finance  plan 
and  the'  finance  company  furnished  me  with  a  policy 
of  insurance.  Plaintiff's  Exhibit 
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A-l  is  the  policy  that  they  issued.  1  had  taken  this 
policy  and  told  Mr.  Havens  1  had  a  policy  for  fire 
and  theft  with  the  Finance  Trading  Company,  but  I 
wanted  liability  and  property  damage  and  collision. 
He  said,  "that  isn't  worth  much  to  you;  that  is  more 
for  their  benefit  than  yours;  I  will  give  you  full  cover- 
age on  yours.  "  I  said,  "About  what  will  that  cost?" 
And  he  said, ' '  Around  twenty-four  to  twenty-eight  dol- 
lars . ' '  Later  on  the  policj'  came  to  me  through  the 
mails.  I  finally  paid  for  it  in  full. 
Q.         Now,  tell  the  jury,  if  you  know,  where  Mr. 

Havens  was  during  this  conversation  you  had  with 

him;  was  Havens  in  the  office? 
A.         With  Mr.    Havens  himself;  he  marked  a  tab 

of  it  and  I  went  to  work. 
Q.         Where  did  he  get  the  information  to  be  used 

in  that  policy  ? 
A.         Taken  it  off  that  General  Motors  there. 
Q.         Off  of  Plaintiff's  Exhibit  A-l? 
A.         Yes,  sir. " 

The  testimony  of  appellant's  agent  in  reference 

to  the  same  matter  is  as  follows: 

"My  name  is  J.  B.  Havens.  1  write  general  insur- 
ance and  represent  the  insurance  Company  of  North 

America.  On  or  about  April  20,  1929,  1  issued  aj'ire, 

theft  and  collision  policy  of  insurance  to  William  Dyer 

on  a  1928  Chevrolet  coach. 

I  recall  the  occasion  when  Mr.    Dyer  asked  for 

this  insurance,  but  I  cannot  recall  the  conversation. 

Q.  I  will  ask  you  whether  or  not,  Mr.  Havens, 
at  the  time  the  insurance  policy,  which  is  marked 
"Plaintiff's  Exhibit  A-2"  was  issued  by  your 
agency  you  had  knowledge  of  other  insurance  on  the 
same  automobile  carried  by  this  plaintiff? 

A.         No. 

Q.  At  the  time  you  issued  the  policy  did  you  take 
the  numbers  to  be  used  on  your  policy,  the  motor 
numbers,  from  another  policy  tendered  to  you  by 
the  plaintiff? 

A.  I  can't  answer  that.  I  didn't  knowingly  take 
them  from  another  policy .  If  1  took  them  from  an- 
other policv  I  didn't  know  it  was  upon  a  policy. 

Q.  And  you  had  no  knowledge  at  all  that  he  had 
other  insurance  on  this  car? 

A.         No." 

On  cross  examination  the  agent  Havens  further 

testified: 

"Q.  You  wouldn't  sav,  Mr.  Havens,  you  didn't 
take  it  from  Plaintiff's  Exhibit  A,  would  yon  ?  (Re- 
ferring to  information  contained  in  policy) 

A.         I  can't   answer  how  Itook  them. 

Q.  I  say  you  wouldn't  say  you  didn't  take  them 
from  that  ? 

A.         I  couldn't  answer  that. 

0.         What  is  your  recollection   about   it? 

A.         I  don't  remember,  Loren;  it  is  too  far  away. 

Q  So,  von  don't  want  to  sav  one  way  or  the  other? 

A.  No,  I  don't  think  I  do.  I  have  no  recollection 
of  just  what  I  took  the  numbers  from.  " 
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It  is  evident,  that  whether  or  not  there  was  a 
waiver  of  the  conditions  referred  to  in  appellant's  in- 
surance policy,  involved  a  determination  of  the  res- 
pective credibility  of  the  two  witnesses  referred  to; 
of  which  the  jury  were  the  sole  judges;  and  it  is  evi- 
dent from  the  verdict,  that  the  jury  reached  the  con- 
clusion, that  the  appellee  gave  them  the  true  version 
of  the  transaction  between  the  appellee  and  appellant 's 
agent;  and  which  resulted  in  the  issuance  of  the  in- 
surance policy  in  question  by  the  appellant  company. 
Under  these  circumstances  this  court  woidd  not  be 
justified  in  holding,  that  the  jury  should  have  be- 
lieved the  testimony  of  appellant's  agent  instead  of 
the  testimony  of  the  appellee.  And  the  law  is  well 
settled,  that  'an  agent  clothed  with  power  to  act  for 
a  company  in  business  transactions  is  treated  as  auth- 
orized to  bind  it  in  all  matters  within  the  scope  of  his 
real  or  apparent  authority.'  Phoenix  Ins.  Co.  v.  Hart 
149  111.  513.  This  is  the  law,  even  though  there  is  a 
special  limitation  on  the  power  and  authority  of  the 
agent  in  the  provisions  of  the  policy.  Bennett  v.  Union 
Central  Life  Ins.  Co.  203  111.  439.  A  provision  in  an 
insurance  policy  to  the  effect  that  there  shall  be  no 
waiver  of  the  condition  or  provision  of  the  policy  un- 
less such  waiver  is  written  upon  it  or  attached  to  the 
policy,  is  a  condition  in- 
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serted  for  the  benefit  of  the  insurance  company;  and 
is  itself  subject  to  waiver.  Phoenix  Ins.  Co.  v.  Hart 
supra;  Phoenix  Ins.  Co.  v.  Grove  215  111.  299. 

The  appellant  company  also  raises  a  question 
about  the  correctness  of  the  court's  ruling  in  sus- 
taining an  objection  to  an  offer  to  prove,  that  some- 
time prior  to  the  present  loss  occurrence,  the  insurance 
company  of  North  America  paid  a  theft  loss  of  $50.00 
to  the  appellee;  and  that  at  approximately  the  same 
time  the  General  Exchange  Ins.,  Corporation  paid  a 
similar  loss  sustained  by  the  appellee.  We  are  of 
opinion,  that  the  ruling  of  the  court  was  not  erro- 
neous, because  the  proof  offered  had  no  bearing  on  the 
real  issue  involved  in  the  trial,  namely,  whether  or 
not  there  had  been  a  waiver  of  the  avoidance  condi- 
tion in  the  policy;  and  the  proof,  if  admitted,  would 
have  had  a  tendency  to  raise  false  issue  in  the  case. 

The  record  does  not  disclose  any  reversible  error, 
and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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General  No.  8536  Agenda  No.  28 

April  Term,  A.  D.  1931 

RUTH  LONG,  Appellee, 

vs. 

REVIEW  PUBLISHING  COMPANY,  Appellant . 

Appeal  from  Macon 

NIEHAUS,  PJ. 

This  suit  was  commenced  in  the  circuit  court  of 
Macon  county  by  the  appellee  Ruth  Long  against  the 
appellant  Review  Publishing  Company,  to  recover 
damages  for  personal  injuries  sustained  by  her  on 
Nov.  12,  1929,  as  the  result  of  the  alleged  negligence 
of  the  appellant. 

The  declaration  alleges,  that  the  appellee  by  the 
invitation  of  Edna  Sollars  with  the  knowledge  and 
consent  of  appellant  accompanied  Edna  Sollars,  a  blind 
special  feature  writer  and  news  correspondent  of  the 
appellant,  on  a  trip  in  appellant's  car,  driven  by  its 
servant  and  employe,  which  was  undertaken  at  the 
instance  and  request  of  the  appellant  to  the  vicinity 
of  Moweaqua,  Illinois,  for  the  purpose  of  assisting  ap- 
pellant's blind  feature  writer  to  obtain  information 
for  writing  certain  articles  to.be  published  in  the  ap- 
pellant's newspaper;  and  that  while  thus  riding  in 
appellant's  automobile  and  while  in  the  exercise  of 
due  care  for  her  own  safety,  the  appellant's  servant 
who  was  driving  the  automobile  on  the  hard  road  at  a 
point  about  three  miles  south  of  Moweaqua,  drove  it 
so  carelessly  and  im- 
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properly,  that  it  ran  off  the  hard  road,  and  was  turned 
over  thereby,  in  consequence  of  which  she  was  greatly 
injured . 

There  was  a  trial  by  jury  in  the  court  below, 
which  resulted  in  a  verdict  and  judgment  for  $5200.00 ; 
and  this  appeal  is  prosecuted  from  the  judgment. 
The  main  contention  of  appellant  for  reversal  of  the 
judgment  concerns'  the  instructions  given  for  the  ap- 
pellee .  The  first  of  these  upon  which  error  is  assigned 
containing  several  pages  of  a  verbatim  narrative  of 
the  matters  and  charges  contained  in  the  declaration, 
are  couched  in  the  verbose  and  complex  language  of 
common  law  pleadings;  and  many  of  the  matters  re- 
cited are  argumentative  and  immaterial  in  character 
concerning  the  involved  questions  in  appellee's  right 
to  recovery.  While  it  is  important  that  the  issues  to 
be  determined  by  the  jury  should  be  exjdained  to  the 
jury,  they  should  be  stated  clearly  and  concisely;  and 
all  charges  to  be  disregarded  should  be  eliminated. 
Dixon  v.  Swift  238  111.  52.  Although  the  mere  fact, 
that  allegations  of  the  declaration  are  contained  in  an 
instruction  does  not  render  it  objectionable,  neverthe- 
less it  is  pointed  out  in  Rewitz  v.  Chicago  Transit  Co. 
327  111.  212  that  "the  incorporation  into  an  instruc- 
tion of  the  declaration  with  all  its  charges,  some  of 
which,  after  proof  may  be  disregarded,  "tends  to  con- 
fuse the  jury.  Furthermore,  "from  the  reading  of 
several  pages  of  instructions  of  this  type  involving  a 
statement  of  detailed  allegations,  the  jury 
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may  get  the  impression  that  the  court  is  in  fact  say- 
ing what  has  been  proved . ' ' 

While  instructions  similar  to  the  one  complained 
of  have  been  repeatedly  criticised  and  condemned,  the 
giving  of  such  an  instruction  does  not  necessarily  in- 
volve reversible  error;  and  we  are  of  the  opinion  that 
in  this  case,  in  view  of  the  evidence  and  the  other  in- 
structions given,  that  the  giving  of  the  instruction 
referred  to  was  not  reversible  error. 

Error  is  also  assigned  on  the  modification  by  the 
court  of  the  twelfth  instruction  requested  by  the  ap- 
pellant and  given.  In  this  instruction  the  jury  were 
told,  that  the  appellant  would  not  be  liable  if  appel- 
lant's automobile  unexpectedly  skidded  because  of  the 
dirt  or  debris  on  the  road,  if  the  appellant  did  not 
know  of  the  existence  of  the  dirt  or  debris.  The  Court 
modified  this  instruction  by  adding  and  inserting  the 
words,  "or  by  the  exercise  of  reasonable  care  could 
not  have  discovered  said  condition . ' '  The  modifica- 
tion was  proper  except  for  the  use  of  the  word  "could" 
insteal  of  "would".  The  use  of  the  word  "could"  in- 
stead of  "would"  has  been  held  to  be  erroneous. 
Gehrig-  v.  C.  &  A.  R.  Co.  201  111.  App.  613;  Moody  v. 
Peterson  11  111.  App.  195.  On  the  measure  of  dam- 
ages, the  court  gave  the  following  instruction: 
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"The  Court  instructs  the  jury  that  if  you  find  the 
issues  for  plaintiff  and  against  the  defendant,  then 
you  should  further,  by  your  verdict,  assess  the  plain- 
tiff's damages  at  whatever  sum  you  may  believe  from 
a  preponderance  of  all  the  evidence  in  the  case  will 
compensate  her  for  the  injury  sustained  by  her." 

This  instruction  does  not  require  the  assessment 
of  damages  to  be  based  upon  evidence  as  to  damages 
for  which  the  law  allows  recovery  and  is  therefore 
erroneous.  Illinois  Central  R.  R,  Co.  v.  Johnson  221 
111.  42;  Garvey  v.  Chicago  Rys.  Co.  339  111.  276. 

Concerning  the  matter  of  the  damages  to  be  recov- 
ered, the  record  discloses  that  some  time  after  the  com- 
mencement of  this  suit  and  the  filing  of  the  declaration 
therein  containing  the  allegation  in  reference  to  the 
injuries  suffered  by  the  appellee  for  which  she  claim- 
ed the  right  to  recover  damages,  the  declaration  was 
amended  by  adding  an  allegation  that  the  appellee 
' '  sustained  injuries  to  her  heart  which  caused  the  same 
to  become  diseased  and  enlarged."  On  the  trial,  over 
the  objection  of  the  appellant,  the  appellee  was  allowed 
to  testify  about  the  condition  of  her  heart  at  that  time; 
and  made  the  following  statement:  "I  have  intense 
pain,  and  smothering,  and  once  unconsciousness.  1 
suffer  in  my  heart.  I  first  noticed  the  trouble  some 
time  in  the  spring;  this  last  spring. 

No  doctor  was  called  at  that  immediate  time. 
Later  on, 
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when  I  fell  unconscious.  That  was  at  Assumption. 
Dr.  Zobrist  was  called;  Dr.  Zobrist  treated  me  two 
times;  the  first  time  was  the  Sth  of  August  and  the 
second  time  was  about  two  weeks  later,  of  the  pres- 
ent year;  I  have  had  an  examination  by  Dr.  Cecil 
Jack  in  regard  to  the  matter;  *  *  I  have  never  had 
any  trouble  with  heart  before  the  automobile  turned 
over.  "  This  evidence  was  competent  if  the  appellee, 
by  proper  proof,  had  connected  the  heart  injuries  testi- 
fied to  with  the  automobile  accident  and  Dr.  Zobrist 
and  Dr.  Jack  were  called  as  witnesses  for  that  pur- 
pose, but  their  testimony  does  not  show  that  the  con- 
dition of  the  heart  or  the  heart  trouble  complained  of 
by  the  appellee  resulted  to  the  appellee  from  the  ac- 
cident; and  upon  the  conclusion  of  the  evidence  in 
the  case  the  court  therefore  struck  out  the  testimony 
of  these  witnesses. 

It  is  apparent,  that  in  this  situation,  concerning 
the  assessment  of  damages  for  appellee,  under  the  in- 
struction above  referred  to,  the  jury  might  consider 
the  evidence  of  the  appellee  concerning  the  heart 
trouble  testified  to  by  her,  although  there  was  no  evi- 
dence to  show  that  she  suffered  it  in  consequence  of 
the  accident.  The  giving  of  the  instruction  therefore, 
was  clearly  prejudicial  to  the  appellant  on  the  ques- 
tion of  the  assessment  of  the  damages;  and  reversible 
error . 
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For  the  reasons  herein  stated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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General  No.  8515  Agenda  No.  12 

April  Term,  A.  D.  1931 

ADOLPHA.  SCHOEN,  Appellee, 

vs. 
HENRY  WOLFSON,  Appellant 

Appeal  from  Circuit  Court,  Sangamon  County. 

ELDKEDGE,  J. 

As  a  result  of  an  automobile  accident  Adolpli  A. 
Schoen,  appellee,  and  also  his  wife,  Marguerite  Schoen, 
each  brought  an  action  to  recover  for  personal  injur- 
ies against  appellant.  Henry  Wolf  son.  By  stipulation 
of  counsel  in  the  Court  below  both  cases  were  heard 
at  the  same  time,  upon  the  same  evidence  and  by  the 
same  jury.  In  the  case  of  appellee  the  damages  assess- 
ed were  $1800.00.  The  appellant  has  prosecuted  a 
.separate  appeal  in  each  case.  We  have  discussed  the 
errors  assigned  in  the  case  of  Marguerite  Schoen  v. 
Henry  Wolf  son  in  an  opinion  filed  at  the  same  time- 
that  this  opinion  is  filed.  All  the  errors  assigned  on 
this  appeal  were  assigned  on  the  appeal  in  the  other 
case,  therefore  it  is  unnecessary  to  repeat  our  con- 
clusions on  the  appeal  in  this  case  but  reference  to  th> 
opinion  filed  in  the  case  of  Marguerite  Schoen  v.  Hen- 
ry Wolf  son  is  hereby  made . 

We  find  no  reversible  error  in  the  record  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 
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General  No.  8518  Agenda  No.  14 

April  Term,  A.  D.  1931 

FLORENCE  0.   MINER,  Appellee, 

vs. 

ETHEL  CRISPIN,  Appellant,  FRANK  BISHOP 

Appeal  from  Circuit  Court,  Vermilion  County. 

ELDREDGE,  J. 

Florence  0.  Miner,  appellee  here  and  plaintiff  in 
the  Court  below,  obtained  a  judgment  against  Ethel 
Crispin  and  Frank  Bishop,  defendants,  in  the  sum  of 
$1500.00  in  an  action  on  the  case  to  recover  damages 
for  injuries  received  in  an  automobile  accident .  Ethel 
Ci"ispin  alone  appeals  from  the  judgment .  The  amen- 
ded declaration  consists  of  two  counts,  the  first  of 
which  charges  general  negligence  on  the  part  of  Mrs. 
Crispin  and  Mr.  Bishop  whereby  the  plaintiff  was  in- 
jured while  riding  as  a  guest  in  an  automobile  driven 
by  Mrs.  Crispin.  The  second  count  charges  that  Mrs. 
Crispin  drove  her  automobile  at  a  speed  greater  than 
was  reasonable  having  regard  to  the  traffic  and  the 
use  of  the  way,  that  Bishop  drove  his  car  ahead  of  her 
in  a  careless  and  negligent  manner  and  that  by  reason 
of  the  negligence  of  both  defendants'  the  plaintiff  was 
injured  while  she  was  a  guest  riding  in  an  automobile 
driven  by 
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Mrs.  Crispin.  Each  defendant  filed  a  separate  plea  to 
the  declaration. 

Mrs.  Miner  and  Mrs.  Crispin  both  resided  in  Dan- 
ville, Illinois,  and  on  the  morning  of  April  12,  1930 
Mrs.  Crispin  with  Mrs.  Miner  and  another  friend, 
Mrs.  Gannon,  who  also  resided  in  Danville,  started 
in  an  automobile  driven  by  Mrs.  Crispin  for  the  city 
of  Bloomington.  Mrs.  Miner  sat  in  the  front  seat 
with  Mrs.  Crispin  while  Mrs.  Gannon  sat  in  the  back 
seat  of  the  car.  They  left  Danville  at  nine  o'clock  in 
the  morning  and  arrived  at  Farmer  City  at  10:40 
o'clock,  a  distance  of  sixty-two  miles.  They  left  Fann- 
er City  at  about  eleven  o'clock  and  travelled  over  the 
state  highway  which  was  a  straight,  level,  concrete 
road  IS  feet  wide  with  the  usual  gravel  shoulders  and 
shallow  ditches  on  either  side.  After  they  had  trav- 
elled about  five  or  six  miles  northwest  of  Farmer  City 
they  approached  another  automobile  apparently  going 
in  the  same  direction  and  on  the  right  side  of  the  road 
driven  by  the  defendant  Bishop .  When  they  first  dis- 
covered the  Bishop  .car  the  evidence  tends  to  show  it 
was  about  500  feet  in  front  of  them.  It  appears  that 
Bishop  had  stopped  his  car  and  was  backing  toward 
the  approaching  car  driven  by  Mrs.  Crispin.  Mrs. 
Crispin  testified  that  she  did  not  see  Bishop 's  car  until 
she  was  within  two  or  three  car  lengths 
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of  it .  There  is  a  conflict  in  the  evidence  as  to  the  rate 
of  speed  Mrs.  Crispin  was  driving.  Mrs.  Miner  had 
previous  to  this  time  suggested  to  Mrs.  Crispin  that 
it  was  not  necessary  to  drive  so  fast.   Mrs.   Crispin 

testified: —  "When  I  first  noticed  the  other  car  I 
would  say  it  was  two  or  three  cars  away,  automobile 
lengths,  I  would  say  it  was  that  much.  The  car  was 
on  the  pavement  backing  when  i  saw  it.  I  didn't  see 
it  drive  in;  it  was  in  motion  when  I  first  saw  it;  I 
don't  know  whether  there  was  anything  to  prevent 
me  from  seeing-  it  until  1  was  in  two  or  three  car 
lengths.  "We  were  driving  along  in  a  leisurely  way, 
looking  at  the  land  marks  as  Mrs.  Miner  pointed  them 
out.  and  conversing;.  I  would  say  we  drove  up  within 
4  or  5  lengths  of  this  other  car  before  I  saw  it .  Heard 
Mrs.  Gannon  say  'stop'  two  or  three  times;  that  was 
after  I  had  seen  the  car.  We  were  two  or  three  car 
lengths  of  that  car  which  was  backing  up  when  we 
first  saw  it,  and  while  she  was  saying  |stop,  aren't 
von  going  to  stop,'  I  was  doing  everything  I  could. 
My  thought  was  first  to  stop,  but  I  felt  if  I  could  get 
around  the  car  that  was  the  best  thing  to  do.  We  were 
practically  on  to  the  car  when  she  tolcl  me.  I  was  think- 
ing about  the  speed  of  the  car  at  the  particular  time 
because  i  know  I  wasn't  driving  fast;  I  was  payi  ija 
,i  !  ntion  to  mv  rate  of  speed  just  before  Mis.  Gran- 
do]  said  'stop,  stop,'  and  Mrs.  Miner  said,  'there  is  a 
car,'  or  something  to  that  effect.  I  was  on  the  righr 
side  of  the  black  line  when  we  saw  the  car,  when  1 
first  thought  I  could  go  around  it.  and  I  started  to 
the  left;  I' was  on  the  right  hand  side  of  the  black  line 
when  the  accident  happened:  was  on  the  left  side  of 
the  road  when  the  accident  happened." 

There  was  no  obstruction  impairing  the  view  of 
Mrs.  Crispin  and  it  is  apparent  that  she  was  occupied 
in  looking  at  the  scenery  and  conversing  with  her 
friends  and  paid  little  attention  to  Bishop's  car  until 
too  late  to  avoid  crashing  into  the  rear  thereof.  The 
evidence  tended  to  show  that  after  the  accident  Mrs. 
Miner  made  statements  to  several  witnesses  to  the  ef- 
fect that  the  accident  was  not  the  fault  of  Mrs.  Crisp- 
in. To  one  of  these  witnesses  she  stated  that  she  was 
afraid  Dr.  Crispin,  the  husband  of  Mrs.  Crispin, 
"would  jump  all  over  Mrs.  Crispin  and  she  felt  very 
bad  about  it,  *  *  *  *  that  she  felt  worse  about  this 
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than  she  did  her  own  injuries;  *  *  that  she  told  him 
not  to  blame  her,  it  wasn't  her  fault."  The  plaintiff 
offered  and  the  Court  gave  an  instruction  to  the  ef- 
fect that  even  if  the  plaintiff  had  made  such  statements 
nevertheless  if  the  jury  believed  from  a  preponderance 
of  the  evidence  that  at  and  just  before  the  time  and 
place  of  the  accident  she  was  exercising  ordinary  care 
for  her  own  personal  safety  and  that  the  defendants 
were  each  then  and  there  guilty  of  a  lack  of  due  care 
in  the  operation  of  their  automobiles  as  charged  in 
the  declaration,  and  she  was  injured  and  sustained 
damages  through  their  negligence  in  the  operation  of 
their  automobiles,  then  the  plaintiff's  right  of  recovery 
would  not  be  defeated  by  any  such  statements  no  mat- 
ter whether  made  after  the  accident  or  while  she  was  in 
the  hospital.  The  giving  of  this  instruction  is  assigned 
as  error  on  the  ground  that  it  calls  attention  to  par- 
ticular facts  in  the  case  and  is  argumentative  in  form. 
Even  if  it  is  subject  to  these  criticisms  it  could  not 
have  harmed  appellant  to  any  extent  and  under  the 
facts  in  this  case  the  error,  if  any,  is  not  of  sufficient 
gravity  to  cause  a  reversal  of  the  judgment. 

It  is  next  urged  that  a  new  trial  should  have  been 
granted  because  the  verdict  is  manifestly  against  the 
weight  of  the  evidence.  We  cannot  sustain  this  con- 
tention . 
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The  point  is  also  raised  on  this  appeal  that  the 
plaintiff  cannot  recover  because  she  and  Mrs.  Crisp- 
in were  engaged  at  the  time  of  the  accident  in  a  joint 
enterprise.  This  defense  was  not  raised  in  the  Court 
below  and  is  advanced  in  this  Court  for  the  first  time. 
However,  the  plaintiff  and  defendant  were  not  engaged 
in  a  joint  and  common  enterprise  because  they  were 
not  both  jointly  operating  or  controlling  the  car  in 
which  they  were  riding  and  it  has  been  held  that 
where  one  person  invites  another  for  a  pleasure  ride, 
the  two  are  not  engaged  in  a  common  enterprise  or 
joint  adventure.  (Berry  on  Automobiles,  3rd  Ed.  Sec. 
517.) 

The  last  contention  of  appellant  is  that  the  ver- 
dict is  excessive.  The  evidence  shows  that  as  a  result 
of  the  accident  that  plaintiff's  patella,  or  knee  cap, 
was  broken  and  that  she  was  still  suffering  pain  on 
account  thereof  at  the  time  of  the  trial,  that  she  re- 
ceived a  cut  over  and  across  her  left  eye  requiring  six- 
teen stitches;  that  she  has  headaches  and  pain  in  the 
eye;  that  it  left  her  very  nervous;  that  she  was  con- 
fined over  two  weeks  in  the  hospital  and  in  bed  at 
home  for  six  weeks  during  which  time  she  was  com- 
pelled to  pay  for  a  housekeeper  at  the  rate  of  $15.00 
per  week  to  take  care  of  her  home  and  children;  that 
her  hospital  bill  was  $108.02.  Under  these  circum- 
stances we  cannot  say  that   the 
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verdict  is  excessive. 

There  is  no  reversible  error  in  the  record  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Affirmed . 
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General  No.  8534  Agenda  No.  26 

April  Term,  A.  D.  1931 

LEROY  KRING,  Appellee, 

vs. 
H.   W.  FUNK,  Appellant. 

Appeal  from  Circuit  Court,  McLean  County 

ELDREDGE,  J. 

This  case  originated  before  a  Justice  of  the  Peace 
and  on  an  appeal  to  the  Circuit  Court  appellee  recov- 
ered a  judgment  against  appellant  in  the  sum  of  $117 
as  damages  to  his  automobile  caused  by  a  collision 
with  the  automobile  driven  by  appellant .  The  acci- 
dent occurred  on  state  highway  No.  2  a  few  miles 
north  of  the  limits  of  the  City  of  Normal  in  this  State. 
Appellee  with  his  wife  and  a  guest  passenger  had  been 
in  the  City  of  Bloomington  to  do  some  shopping  and 
at  the  time  of  the  accident  was  driving  north  on  the 
right  side  of  state  highway  No.  2  toward  the  City  of 
El  Paso.  Near  the  place  of  the  accident  a  road  enters 
the  state  highway  from  the  west  but  does  not  cross 
the  same.  About  forty  feet  south  of  this  road  another 
road  enters  the  state  highway  from  the  east  but  does 
not  cross  the  same.  Appellant  came  east  on  the  road 
entering  the  state  highway  on  the  west  and  drove 
south  on  the  state  highway  for  about  forty  feet  until 
he  came  opposite  the  road 
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entering  the  state  highway  from  the  east  when  he 
turned  left  or  east  to  cross  the  state  highway  to  enter 
the  other  road.  He  saw  the  automobile  of  appellee 
approaching  him  from  the  south  and  thought  he  had 
time  to  cross  the  highway  in  front  of  it,  but  unfor- 
tunately the  latter  car  struck  the  rear  end  of  appel- 
lant's automobile  causing  the  damages  complained  of. 
The  only  error  assigned  is  that  the  verdict  is  con- 
trary to  the  manifest  weight  of  the  evidence.  The 
contention  of  counsel  for  appellant  is  that  appellee 
had  ample  time  to  have  avoided  the  injury  by  turning 
his  automobile  to  the  left  and  passing  around  the  rear 
of  the  one  driven  by  appellant  and  was  guilty  of  con- 
tributory negligence.  These  questions  of  fact  were  for 
the  jury  to  determine. 

As  stated  above  the  entire  argument  of  counsel 
for  appellant  is  based  upon  the  facts  and  not  a  single 
reference  is  made  to  the  abstract  where  such  facts  may 
appear.  This  is  a  violation  of  Rule  Five  of  this  Court 
and  for  this  reason  alone  the  judgment  might  be  af- 
firmed but  as  the  evidence  in  this  case  was  brief  and 
the  abstract  thereof  consequently  short  we  have  ex- 
amined the  same  and  considered  the  point  raised  and 
find  that  there  is  ample  evidence  to  sustain  the  ver- 
dict of  the  jury. 

The  judgment  of  the  Circuit  Court  is  affirmed . 
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General  No.  8484  Agenda  No.  40 

October  Term,  1930 

LINCOLN  PAEK  COAL  &  BRICK  CO.,  an  Illinois 

Corporation  for  the  use  of  The  United  States 

Fidelity  and  Guaranty  Company,  Appellant, 

vs. 

WABASH  RAILWAY  COMPANY,  a  Corporation 

Appellee 

Appeal  from  the  Circuit  Court  of  Sangamon  County 

SHURTLEFF: 

This  case  has  been  before  this  court  twice  heretofore 
and  once  on  pleadings  before  the  Supreme  Court.  For 
a  statement  of  the  facts  in  connection  with  this  case, 
reference  is  had  to  Lincoln  Park  Coal  &  Brick  Com- 
pany, plaintiffs  in  error,  v.  Wabash  Railway  Com- 
pany, defendant  in  error,  246  111.  App.  632;  and  the 
same  cause  in  338  111.  82.  Two  juries  have  passed 
upon  the  facts  in  this  case  and  upon  each  trial  found 
a  verdict  for  appellee.  We  subjoin  appellant's  state- 
ment of  the  case  in  this  cause  as  it  has  a  particular 
bearing  upon  the  issues'  presented  to  the  court  on 
this  review,  as  follows: 

"This  case  comes  before  this  court  for  the  third 
time.  On  the  first  review  a  question  of  instructions 
as  to  the  law  was  involved.  This  court  set  aside  the 
findings  of  the  jury  and  remanded  the  case  for  a  new 
trial.  The  next  time  this  case  appeared  before  this 
court  the  sufficiency.of  the  declaration  was  involved. 
This  question  was  appealed  to  the  Supreme  Court  and 
finally  in  July  of  this  year  the  case  was  again  tried 
before  a  jury  and  the  case  now  comes  before  this 
court  for  the  third  time  and  involves  the  instructions 
given  the  jury  by  the  Circuit  court." 
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The  facts  as  appear  in  the  record  on  the  trial  of 
this  case  are  practically  identical  with  the  testimony 
given  on  the  first  hearing.  The  main  point  in  contro- 
versy is,  the  duty  which  the  railroad  company  owed 
the  employes  of  its  shippers.  There  is  little  or  no  con- 
troversy in  the  testimony.  The  facts  are  substantially 
as  follows: 

"On  January  14,  1925,  a  man  by  the  name  of 
Charles  T.  Hale  was  employed  by  the  Lincoln  Park 
Coal  &  Brick  Company,  an  Illinois  corporation.  It  was 
the  duty  of  Hale  on  that  date  to  supervise  the  loading 
of  coal  from  wagons  driven  by  the  teamsters  for  the 
Lincoln  Park  Coal  &  Brick  Company  into  and  upon 
coal  cars  located  upon  a  switch  track  of  the  Wabash 
Railway  Company.  On  the  day  in  question,  as  Hale 
got  on  the  car  to  spread  the  coal  so  that  additional 
materials  might  be  placed  upon  the  car,  he  was  thrown 
backwards  by  the  jar  of  the  engine  coupling  to  cars, 
which  cars  bumped  into  the  car  upon  which  Hale  was 
climbing.  The  engine  belonged  to  and  was  operated 
by  the  Wabash  Railway  Company.  Hale  was  pinned 
beneath  one  of  the  wheels  of  the  car  from  which  in- 
jury he  died  on  the  way  to  the  hospital. 

"The  United  States  Fidelity  and  Guaranty  Com- 
pany carried  a  compensation  policy  of  insurance  upon 
the  employes  of  the  Lincoln  Park  Coal  &  Brick  Com- 
pany and  after  the  death  of  Hale,  his  widow,  Loretta 
Hale,  applied  to  the  Industrial  Commission  for  recom- 
pense for  the  death  of  her  husband  and  was  awarded 
$,"1,1.99.04,  on  which  sum  the  United  States  Fidelity  & 
Guaranty  Company  has  been  paying  monthly.  The 
facts  in  this  case  are  identical  with  the  facts  appear- 
ing before  this  court  at  the  October  Term,  1926.  In 
substance  they  are:  The  Wabash  Railroad  Company 
placed  two  cars  upon  their  switch  track  between  Cap- 
itol Avenue  and  Jackson  street  on  Tenth  street,  in 
Springfield,  Illinois;  that  one  of  these  cars  was  com- 
pletely loaded  and  the  other  car  was  almost  loaded; 
that 
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E.  C.  Shadow,  the  switchman  for  the  Wabash  Rail 
road  Company,  told  Hale  they  were  going  to  bring 
him  some  additional  cars.  After  that  the  Wabash 
brought  two  cars  in  and  switched  them  upon  the  side 
track  to  within  a  few  feet  of  where  the  original  cars 
were  setting;  that  the  train  crew  then  switched  some 
cars  upon  another  track  and  while  Shadow  was  riding 
the  cars'  in  on  the  other  track  he  saw  the  switch  engine 
again  coming  upon  the  track  wherein  the  cars  were 
located  upon  which  Hale  was  working;  that  this  was 
some  twenty  or  thirty  feet  from  where  Shadow  was 
and  he  hollered  to  Hale,  'look  out,  boys,  they  are  com- 
ing in  right  now;'  that  he  did  not  look  to  see  whether 
Hale  heard  the  warning  or  not  and,  therefore,  within 
a  few  seconds  there  was  a  bump;  the  cars  coupled  and 
the  switching  crew  then  moved  away  from  the  scene 
and  as  they  were  leaving  a  man  came  up  and  told  them 
Hale  had  been  pinned  under  the  car.  The  switching 
crew  thereupon  backed  to  the  scene  of  the  accident 
and  moved  the  car  from  Hale's  leg.  He  was  taken 
from  under  the  car  and  on  the  road  to  the  hospital 
died.  " 

To  this  statement  should  be  added  the  testimony 
of  the  witness  Shadow  for  appellee,  that  after  the  two 
cars  were  set  down  on  the  first  track,  very  close  to  the 
loaded  cars,  Hale  said  to  Shadow;  "I  cannot  use  them 
there,"  and  Shadow  replied,  "I  know  you  can't;  I 
am  going  to  back  that  one  out  there  and  shove  the 
other  two  down  to  you."  Other  witnesses  testified 
that  just  before  the  cars  bumped  Hale  was  climbing 
up  on  top  of  the  cars.  To  be  exact,  Shadow  testified 
as  abstracted  as  follows:  ''I  was  going  back  towards 
the  cars  when  I  told  him  we  were  coming  in  right  away, 
and  to  get  his  teams  out  of  the  way.  Then  we  put  the 
two  cars  in  on  No.  4-.  After  that  we  kicked  two  cars 
on  No.  2  and  then  I  hollered,  'Look  out,  we  are  com- 
ing right  now. '  At  that  time  I  was  on  the  car  coming 
in  on  No.  2  track.  Before  we  put  the  two  cars  in  on 
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No.  4  first,  I  was  talking  with  Hale;  told  him  that  we 
were  coming  in  right  now  and  he  said,  'all  right, 
shoot,'  and  then  started  back  toward  the  teams.  Then 
he  kicked  them  in  on  No.  2.  The  cars  coming  in  on 
No.  4  rolled  within  a  few  feet  of  the  two  cars  on 
which  Hale  was  working  and  then  I  rode  the  car  in 
on  No.  2  track.  1  climbed  on  top  of  that  car  and  set 
the  brake  because  it  was  down  hill  there.  I  had  just 
started  to  climb  down  from  the  car  when  I  said,  'look 
out,  Hale,  they  are  coming  right  now . '  I  hollered  as 
loud  as  I  could.  I  should  judge  from  the  time  that 
they  kicked  the  car  on  No.  2  until  they  were  back- 
ing in  on  No .  4  it  was  jjrobably  two  or  three  minutes . 
When  I  hollered  Hale  was  about  thirty  feet  away 
from  me  and  about  thirty  feet  from  the  car  which  he 
was  loading.  He  was  standing  there  when  I  hollered, 
'look  out,  boys,  they  are  coming.' 

( )n  the  former  trial,  in  the  record  as  a  part  of 
Shadow's  testimony  and  promimently  in  the  abstract, 
the  witness  appeared  to  testify:  "I  didn't  tell  him 
we  were  going  to  come  back  and  push  the  cars  in 
after  we  were  there  the  first  time.  I  just  told  him  wo 
were  going  to  come  in  there.  We  put  the  two  cars  in. 
I  didn't  tell  him  anything  further."  This  was  on 
cross-examination  and  did  not  at  all  represent  the  sub- 
stance of  the  talks  between  Shadow  and  Hale  dur- 
ing the  switching  period.  It  may  have  represented  the 
exact  language  used  at  one  particular  point  of  time. 
Hale  knew  he  could  not  use  the  two  cars  where  they 
were  first  set  on  Track  No .  4  and  was  told  by  Shadow 
that  they  (the  train)  were  coming  in  again  to  pull  out 
a  loaded  car  and  set  these  two  empties  farther  down 
so  they  could  be  used .  Even  when  the  train  was  mov- 
ing down  on  track  four  the  second  time  to  pull  out 
the  loaded  car  and  Shadow  called  to  him  from  track 
two,  where  he  was  leaving  a  car,  Hale  was  thirty  feet 
from  the  car  upon  which  he  was  injured,  and  it  was' 
for  the  jury  to  say  whether  the  warning  then  given 
him  by 
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Shadow  was  a  proper  and  sufficient  warning  and 
whether  Hale  was  in  the  exercise  of  due  care  in  his 
own  behalf.  The  proof  is  presented  in  different  form 
in  this  case  from  the  proof  presented  in  General  No. 
8025.  The  statement  in  the  opinion  on  the  former 
hearing  of  this  case — "They  did  not  tell  Hale  they 
would  come  back  and  push  forward  the  cars'  on  track 
four  after  they  first  put  them  in.  Shadow  told  him 
after  putting  the  cars  in,  'Ave  are  ready  to  go'  and  he 
said  he  couldn't  get  at  them.  'I  told  him  we  were 
going  to  move  them  in,  then  we  put  the  two  cars  in, 
I  didn't  tell  him  anything  further."  This  informa- 
tion was  given  after  the  engine  had  been  detached 
from  the  two  empty  cars  and  while  it  was  engaged  in 
other  work" — is  not  warranted  by  the  proofs  as  pre- 
sented in  the  testimony  on  the  present  hearing. 

Based  upon  this  state  of  the  proof,  appellant  stren- 
uously contends  that  special  notice  or  warning  must 
be  given  a  shipper  or  shipper's  employes,  who  are  un- 
loading cars  on  a  railroad  sidetrack,  before  said  rail- 
road shall  run  or  back  a  train  in  on  said  sidetrack, 
while  said  cars  are  being  loaded  or  unloaded,  citing 
The  Chicago  and  Northwestern  Railway  Company  v. 
John  Goebel,  119  111.  515,  where  it  is  held:  "No  one 
has  the  right,  by  his  course  of  dealing  or  otherwise,  to 
invite  confidence,  and  lull  another  into  a  feeling  of 
security  from  the  consequences  of  his  own  acts,  and 
then,  when  an  injury  has  resulted  to  him  from  sim- 
ply acting  upon  the  confidence  thus  inspired,  to  turn 
round  and  say,  'You  should  have  looked  out  for  your- 
self, and  paid  no  attention  to  what  I  said  or  did.' 
When  a  railroad  company  puts  loaded  cars  upon  a 
sidetrack,  for  the  purpose  of  being  unloaded  by  the 
owners  of  the  freight,  and  such  owners,  their  agents 
or  servants,  with  the  express  or  implied  consent  of  the 
company,  proceed  to  remove  the  freight,  the  company, 
in  such  case,  has  no  right,  without  special  notice  and 
warning,  to  run  or  back  a  train  in  upon  the  sidetrack 
while  the  cars  are  being  unloaded .  And  while,  in  such 
case,  those  engaged  in  the  work  of  unloading  are  not 
permitted  to  close  their  eyes  or  ears  to 
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what  comes  within  the  range  of  these  senses,  yet  they 
may  give  their  undivided  attention  to  their  work,  and 
are  justified  in  assuming  that  the  company  will  not 
molest  them,  or  render  their  position  hazardous,  with- 
out such  notice  or  warning.  That  such  is  the  law,  is 
well  settled  by  authority.  Rolling  Mill  Co.  v.  Johnson, 
114  111.  57;  Railroad  Co.  v.  Hoffman,  67  id.  287;  New- 
son  v.  New  York  Central  Railroad  Co.  29  N.  Y.  383; 
Stinson  v .  Stinson,  30  id.  333 ;  Noble  et  al  v .  Cunning- 
ham, 74  111.  51;  Thompson  on  Negligence,  4(31;  Pierce 
on  Railroads',  275,  276.  "  Appellant  insists,  in  view  of 
this  principle,  that  the  court  erred  in  various  instruc- 
tions to  the  jury. 

It  is  also  the  law  of  this  State,  as  stated  by  Mr. 
Justice  Dibell  in  R  I.  &  ?.  Ry.  Co.  v.  Bormcdy,  103 
111.  App.  130,  as  follows:  "We  cannot  hold  it  to  be 
the  law  that  a  railroad  company  in  doing  switching 
in  its  freight  yards,  or  in  freight  yards  with  which 
it  is  connected,  must  avoid  striking  standing  freight 
cars,  and  aware  of  the  approach  of  moving  cars,  the 
railway  company  must  see  to  it  that  such  men  get 
off  before  the  moving  cars  are  permitted  to  strike  or 
bump  again  the  stationary  cars.  On  the  other  hand, 
men  at  work  on  freight  cars  in  such  yards,  and  who 
know  that  in  the  customary  method  of  switching  there 
the  cars  do  strike  together,  and  that  the  force  may 
overcome  their  natural  equilibrium,  and  who  see  that 
switching  is  being  done,  and  that  such  striking  is 
about  to  occur,  are  required  to  protect  themselves 
from  danger,  and  if  they  do  not,  they  assume  the  risk. 
Men  are  continually  on  and  about  cars  while  switching. 
is  going  on  in  railroad  yards?  and  they  assume  the 
ordinary  and  known- risks  of  that  business  when  con- 
ducted in  the  usual  and  customary  manner . ' ' 

The  same  rule  was  laid  down  in  Eelt  Ry.  Co.  of 
Chicago  v.  Manthei,  116  111.  App.  334,  where  the 
court  say:  "Mclnerney  v.  Delaware  &  Hudson  Canal 
Co.,  151  N.  Y.  411,  is  a  case  very  similar 
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to  this .  In  that  case,  as  in  this,  the  defendant  company 
was  moving  cars  from  the  private  yard  of  a  company, 
which  were  on  tracks  in  the  yard.  The  plaintiff  was 
between  two  of  the  cars,  when  the  engine  crew  of  the 
defendant  company  backed  down  the  engine,  by  rea- 
son of  which  the  cars  were  forced  together,  and  the 
plaintiff  was  caught  between  the  bumpers  of  the  cars 
and  injured.  The  owner  of  the  yard  had  been  notified 
by  the  engine  crew  that  they  were  ready  to  move  the 
cars,  but  there  was  no  notice  by  the  owner  of  the 
yard,  or  by  anyone,  to  the  plaintiff.  There  was  no 
evidence  that  any  of  the  engine  crew  even  knew  that 
the  plaintiff  was  at  work  between  the  cars.  The  trial 
court  non-suited  the  plaintiff,  and  the  Court  of  Ap- 
peals affirmed  the  judgment."  Under  the  proofs  and 
the  instructions  of  the  court  it  was  for  the  jury  to 
say  whether  the  deceased  was  warned  or  specially 
warned  or  was  in  the  exercise  of  due  care  in  his  own 
behalf. 

The  first  complaint  as  to  instructions  by  appel- 
lant was  that  the  court  struck  out  certain  words  of  the 
following  instructions: 

"You  are  instructed  that  the  only  care  and  cau- 
tion required  of  Charles  Hale  was  such  conduct  and 
care  and  caution  for  his  own  safety  as  a  reasonably 
prudent  and  cautious  person  would  have  exercised 
under  the  same  or  similar  conditions  and  circum- 
stances which  surrounded  him  before  and  at  the  time 
of  the  alleged  accident.  He  was  not  required  to  exer- 
cise extraordinary  care  or  diligence .  "  The  court 
struck  out  the  word  "only"  and  the  words  "He  was 
not  required  to  exercise  extraordinary  care  or  dili- 
gence. "  We  can  see  no  error  in  this  regard. 

Appellant  deems  the  modification  of  the  next  in- 
struction more  serious.  The  instruction  was  as  follows: 
"The  court  instructs  the  jury  that  if  you  believe  from 
a  preponderance  of  the  evidence  that  Charles  Hale 
was  in  the  exercise  of  reasonable  care  and  caution  for 
his  own  safety  before  and  at  the  time  of  the  injury  and 
that  his  injury  and  death  was  occasioned  by  the  negli- 
gence and 
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careless  acts,  conduct  and  omission  of  the  defendant's 
employes  to  warn  and  notify  Charles  Hale  before  back- 
ing railroad  cars  into  and  against  the  car  upon  which 
Hale  was  working,  then  you  shall  find  the  defendant 
guilty."  The  court  struck  out  the  words,  "To  warn 
and  notify  Charles  Hale  before  backing  railroad  cars 
into  and  against  the  car  upon  which  Hale  was  work- 
ing." The  court  submitted  the  issue  of  "warning" 
to  the  jury  for  appellant  in  the  following  instruction: 
"The  Court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that, 

"Charles  Hale  was  in  the  employ  of  the  Lincoln 
Park  Coal  and  Brick  Company  on  January  14,  1925, 
and  if  you  further  believe  from  the  evidence  that, 

"Charles  Hale  was  on  that  date  engaged  in  work 
for  the  Lincoln  Park  Coal  and  Brick  Company  requir- 
ing him  to  be  upon  coal  cars  on  the  tracks  of  the  de- 
fendant, and  if  you  further  believe  from  the  evidence, 
that, 

"Charles  Hale  was  on  the  cars  placed  on  the  side 
track  of  the  defendant  company  and  was  engaged  in 
the  business  of  his  employer,  the  Lincoln  Park  Coal 
and  Brick  Company  and  if  you  further  believe  from  the 
evidence  that, 

"Charles  Hale  at  the  time  and  place  aforesaid  was 
exercising  due  care  and  caution  for  his  own  safety,  and 
if  you  further  believe  from  the  evidence  that, 

"Employes  of  the  defendant  railroad  backed  a 
car  or  cars  onto  the  same  track  upon  which  the  car 
upon  which  Mr.  Hale  was  standing  and  bumped  said 
cars  into  the  car  upon  which  Mr.  Hale  was  standing, 
and  if  you  further  believe  from  the  evidence  that, 

"The  employes  of  the  defendant  company  failed 
to  tell  Mr.  Hale  that  they  were  going  to  place  these  cars 
upon  the  said  track  and  otherwise  failed  to  give  Mm 
warning  thereof  at  the  time  the  cars  were  backed  into 
the  car  upon  which  Mr.  Hale  was  standing,  and  if 
you  further  believe  from  the  evidence,  that, 
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' '  Tlie  backing  of  the  cars  into  the  car  upon  which 
Mr.  Hale  was  standing  was  the  proximate  cause  of 
Mr.  Hale's  death,  and  that  plaintiff  has  been  com- 
pelled to  pay  compensation  on  account  thereof, 

"Then  you  shall  find  your  verdict  for  the  plain- 
tiff and  assess  your  damages  against  the  defendant 
at  such  sum  or  sums  as  you  believe  from  the  evidence 
the  plaintiff  to  have  sustained . ' : 

The  court  struck  out  from  this  instruction  the 
word  "standing"  three  times  and  the  words,  "and 
otherwise  failed  to  give  him  warning  thereof,"  and 
the  words,  "and  that  plaintiff  has  been  compelled  to 
pay  condensation  on  account  thereof."  The  striking 
out  of  the  word  "standing"  was  not  of  importance  as 
the  testimony  was  not  at  ail  definite  as  to  the  posi- 
tion of  deceased  in  relation  to  the  car,  and  as  to  the 
other  words  "and  otherwise  failed  to  give  him  warn- 
ing thereof"  stricken  out,  could  not  have  been  to  the 
disadvantage  of  appellant  for  the  reason  that  no 
notice  or  warning  is  claimed  to  have  been  given  to  the 
deceased  of  the  transfer  of  the  cars,  except  the  state- 
ments made  to  him  and  the  movements  of  the  ears 
and  train.  The  issue  is  made  squarely  in  this  instruc 
lion  as  to  whether  deceased  was  told  or  advised  of 
the  movements  of  the  cars  and  train,  and  that  was  thb 
real  issue  in  the  case. 

A  good  deal  is  said  in  the  briefs  about  a  ' ,;  special 
warning"  and  that  deceased  was  entitled  to  a  "spec- 
ial warning"  of  the  movements  of  the  cars  and  train 
in  connection  with  the  cars  upon  which  deceased  was 
working,  but  no  instruction  was  asked  of  the  court, 
by  appellant,  defining  what  was'  or  is  meant  by  the 
term  "special  warning,"  and  no  light  is  thrown  upon 
that  subject  in  the  briefs.  Some  light  is  thrown  upon 
this  subject  by  one-  of  the  instructions  given  for  ap- 
pellee, the  substance  of  which  was:  "That  if  Charles 
T.  Hale  knew  that  the  defendant  was  switching  cars 
in  the  vicinity  of  the  sidetrack  in  question  and  that 
defendant  intended  to  place  additional  cars  upon  said 
sidetrack  for 
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Charles  T.  Hale  and  those  working  with  him  to  load 
coal  into,  and  if  you  further  find  that  a  switchman  of 
defendant  gave  a  warning  to  Hale  that  the  cars  were 
moving  on  the  sidetrack  just  prior  to  the  accident, 
and  that  Hale  heard  said  warning  or  in  the  exercise 
of  due  care  and  caution  for  his  own  safety  could  have 
heard  said  warning,  and  that  said  warning  was  suffi- 
cient to  warn  Hale  of  the  last  movement  of  the  cars 
in  question,  and  that  Hale  failed  to  heed  said  warn- 
ing," etc.,  and  by  an  instruction  offered  by  appellant 
and  refused,  as  follows:  "That  it  was  the  duty  of  the 
defendant's  employes  to  notify  Charles  Hale  before 
they  started  to  move  cars  in  and  upon  the  track  occu- 
pied by  the  car  upon  which  Mr.  Hale  was  working," 
etc.,  which  was  refused  because  the  substance  of  the 
instruction  had  already  been  approved  and  given  for 
appellant,  as  herein  set  out.  Did  Hale  have  notice  and 
know  what  was  going  on  or,  in  the  exercise  of  due  care, 
should  he  have  known  from  the  notice  given,  was  the 
full  substance  of  the  issue  and  upon  this  subject  the 
jury  were  properly  instructed. 

The  last  two  instructions  fully  informed  the  jury 
as  to  the  real  issue  in  the  case  for  each  respective 
party,  were  mandatory  instnictions  and  directed  a 
verdict,  and  upon  the  proofs  we  find  no  error  in  the 
giving  of  either  or  the  modification  of  the  first.  In 
the  view  of  this  court  the  proofs  and  the  instructions 
fully  covered  the  issue  of  "special  notice  and  warn- 
ing," discussed  in  C.  and  N.  W.  Ry.  Co.  v.  Goebel, 
supra,  and  appellant's  refused  instructions  omitted 
necessary  elements  in  the  case  or  were  covered  by  other 
instructions . 

As  to  the  court 's.  refusal  to  submit  to  the  jury  the 
question  of  compensation  and  the  amount  thereof,  of 
which  appellant  complains,  this  is  to  be  considered 
together  with  certain  cross  errors  presented  by  ap- 
pellee. Appellee  presented  cross  errors,  based  upon 
the  error  charged  that  the  court  did  not  charge  the 
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jury  to  find  a  verdict  for  the  appellee.  It  is  charged 
that  appellant  presented  no  proofs  to  the  jury  as  to 
the  contract  with  the  United  States  Fidelity  and  Guar- 
anty Company,  did  not  present  its  policy  and  did  not 
prove  that  Hale  left  any  surviving  widow,  children 
or  next  of  kin,  and  did  not  show  the  appointment  of 
any  administrator,  to  whom  only  the  action  might  ac- 
crue and  to  whose  rights  only  appellant  could  be  sub- 
rogated, all  of  which  allegations  were  material  in  the 
declaration  and  should  have  been  proven.  Appellant's 
answer  to  these  cross  errors  charged  is  that  the  plea 
of  the  general  issue  raised  an  issue  only  as  to  the 
injury  and  damage,  and  it  was  not  required  to  make 
the  proof  on  the  allegations  of  inducement  contained 
in  the  declaration.  If  that  position  is  correct,  it  would 
apply  equally  to  the  award  of  the  Industrial  Board 
and  the  amount  of  the  compensation.  In  such  case  the 
action  would  be  merely  for  damages,  the  verdict  to 
be  subject  to  the  control  of  the  court  and  not  to  exceed 
^he  awrard  for  compensation.  As  to  all  these  questions, 
we  do  not  deem  it  essential  to  a  decision  of  the  case 
that  we  pass  upon  any  of  them. 

It  is  apparent  on  reviewing  the  record  of  this  case 
and  comparing  it  with  the  record  of  the  same  case  in 
1926  that  an  entirely  different  case  has  been  presented 
to  this  courr  from  the  record  presented  in  General  No. 
8025 .  In  the  statement  of  the  case  by  appellant  to  this 
court,  all  of  which  we  quote,  it  is  stated  and  reiterated: 
"The  facts  as  appear  in  the  record  on  the  trial  of  this 
case  are  practically  identical  with  the  testimony  given 
on  the  first  hearing.  "  *  *  *  "There  is  little  or  no  con- 
troversy in  the  testimony.  The  facts  in  this  case  are 
identical  with  the  facts  appearing  before  this  court 
at  the  October  term,  1926,"  yet,  when  in  our  original 
opinion  we  pointed  out  the  differences  in  the  cases 
as  presented  to  this  court,  counsel  in  their  petition 
for  a  rehearing  say:  "We  have  shown  your  Honors 
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that  there  was  no  such  testimony  by  Shadow,  at  the 
former  trial,  and  in  addition  have  shown  that  his  testi- 
mony at  the  first  trial  was  exactly  opposite  of  his  tes- 
timony at  the  second  trial.  This  Court  could  not  have 
been  misled  as  stated  in  the  opinion,  and  we  assume 
the  Court  will  promptly  correct  this  portion  of  the 
opinion  irrespective  of  the  disposition  made  of  this 
petition  for  rehearing.  " 

We  point  this  out  merely  to  show  the  possibilities 
of  counsel  occasionally  to  commit  error  as  well  as  the 
court's  proneness  ever. 

Finding'  these  matters  in  the  case  and  not  having 
the  record  in  8025  before  us,  with  appellant's  state- 
ment that  the  testimony  was  identical  in  the  two  cases, 
we  concluded  it  was  a  variation  in  the  abstracting  of 
the  two  cases.  Upon  now  examining  both  records  it 
is  fair  to  say  that  the  testimony  of  Shadow  was 
brought  out  much  more  fully  on  the  last  trial  and  was 
fully  abstracted  in  tins  cause  by  a  supplementary  ab- 
stract by  appellee.  We  cannot  say  from  a  full  review 
of  the  case  that  the  witness  Shadow  testified  different- 
ly than  he  did  at  the  first  trial,  but  it  was  more  com- 
plete, and  inasmuch  as  counsel  request  us  to  correct 
the  former  opinion  written  we  cheerfully  do  so  and 
we  have  set  out  these  matters  to  try  and  make  it  plain 
why  the  conclusion  of  the  court  in  this  case  is  different 
from  the  conclusion  in  Lincoln  Park  Coal  and  Brick 
Co.,  plaintiffs  in  error  v.  Wabash  Railway  Co.,  de- 
fendant in  error,  General  No.  8025,  2-16  HI.  App.  632, 
which  was  presented  more  fully  and  in  a  different 
manner. 

In  the  view  of  the  case  taken  by  this  court,  on  the 
proofs  submitted  on  the  question  of  injury  and  dam- 
ages, we  find  no  error  that  would  warrant  a  reversal, 
and  the  judgment  of  the  Circuit  Court  of  Sangamon 
County  is  affirmed. 

Affirmed . 

Upon  petition  for  rehearing,  opinion  modified  and 
conclusion  adhered  to. 
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General  No .  8511  Agenda  No .  9 

April  Term,  A .  D .  1931 

JOSEPH  HOSKINS,  Appellee, 

vs. 
FRANK  HEAVNER,  Appellant . 

Appeal  from  the  Circuit  Court  of  Pike  County 

SHURTLEFF,  J. 

Appellee  instituted  this  action  in  Pike  County 
against  appellant  for  malicious  prosecution,  charging 
appellant  with  having  signed  and  sworn  to  a  criminal 
complaint  and  causing  a  warrant  to  be  issued  for  the 
arrest  of  appellee  in  Pike  County  in  the  month  of 
August,  1930.  The  complaint  was  based  upon  section 
568  of  chapter  38  (Smith-Hurd's  Rev.  Stat.  1929)  for 
knowingly  and  willfully,  without  color  of  title  made 
in  good  faith,  cutting  timber  upon  the  lands  of  ap- 
pellant, without  the  consent  of  the  owner.  Appellee 
was  arrested  and  taken  before  a  justice  of  the  peace 
at  Pittsfield  in  Pike  County.  The  cause  was  twice 
continued  before  the  examining  magistrate.  Upon  the 
last  hearing,  September  16,  1930,  appellee  produced  a 
copy  of  the  Session  Laws  of  1821,  first  establishing 
Pike  and  Greene  Counties,  and  from  all  the  informa- 
tion that  could  be  obtained,  it.  seemed  that  the  bound- 
ary line  between  the  two  counties  was  the  center  line 
of  the  Illinois  River  and  the  lands  in  question  upon 
which  the  timber  was  standing,  lying  to  the  east  of 
said  line  upon  an  island  in  said  river,  in  Green  County, 
the  examining  magistrate  dismissed  the  cause  for  lack 
of  jurisdiction. 
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There  was  a  verdict  against  appellant  in  favor 
of  appellee  in  the  sum  of  one  thousand  dollars,  which, 
upon  remittitur  in  the  sum  of  five  hundred  dollars, 
was  entered  in  judgment  for  the  sum  of  five  hundred 
dollars  against  appellant,  and  the  record  is  brought 
to  this  court  by  appeal  for  review. 

Upon  the  trial  of  this  cause  in  the  Circuit  Court 
of  Pike  County  appellant  produced  a  patent  from  the 
United  States  Government,  based  upon  a  survey  of 
the  lands  in  question.  Appellee  testified  he  owned  the 
lands  but  produced  no  color  of  title.  The  land  itself 
was  in  the  original  bed  of  the  Illinois  River  and  had 
been  formed  by  accretions'  and  possibly  by  the  shift- 
ing of  the  bed  of  the  stream.  Portions  of  the  land 
were  frequently  covered  with  water  in  high  water 
periods.  Appellant's  patent  and  title  did  not  indicate 
whether  the  lands  were  in  Greene  or  Pike  counties  and 
before  the  matter  was  investigated  there  seemed  to 
be  more  or  less  difference  of  opinion  as  to  just  where 
the  boundary  line  between  the  two  counties  ran. 

Appellant  assigns  error  upon  the  giving  of  ap- 
pellee's third  instruction  as  follows: 

"You  are  further  instructed  that  even  though 
you  may  believe  the  defendant  sought  legal  advice, 
yet  if  it  appears  from  the  evidence  that  said  de- 
fendant did  not  fully  disclose  all  the  material 
facts,  or  concealed  the  same,  from  the  attorney,  he 
would  not  be  acting  in  good  faith  in  the  matter, 
and  the  advice  he  received  under  such  circum- 
stances would  not  avail  him  as  a  defense." 

This  instruction  required  appellant  to  furnish  the 
state's  attorney  with  all  the  material  facts  to  show 
good  faith  whether  such  facts  were  within  the  knowl- 
edge of  appellant  or  not.  Surely  the  state's  attorney 
should  have  had  a  greater  knowledge  as  to  the  bound- 
ary lines  of  Pike  County  than  appellant.  The  instruc- 
tion was  error. 
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Appellant"  further  assigns  error  upon  the  giving 
of  appellee's  fifth  instruction,  which  was  as  follows: 
"You  are  further  instructed  that  if  you  be- 
lieve from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendant,  Frank  Heavner  at  the  time 
of  swearing  to  the  complaint  and  causing  the  issu- 
ing of  the  warrant  testified  to  by  the  witnesses, 
had  no  probable  cause  to  believe  that  the  plain- 
tiff,  Joseph   Hoskins,    had    committed    ac   crime    in 
Pike  County,  Illinois,  then  you  are  at  liberty  to 
find  that  said  prosecution  is  malicious  as  charged 
in  the  declaration.  " 

This  instruction  either  is  not  based  upon  any  tes- 
timony in  the  case  or  is  error.  In  other  words,  it  in- 
forms the  jury  that  appellant  should  have  made  an 
independent  investigation  and  determined  that  the 
lands  lay  in  Pike  County,  otherwise  the  action  was 
malicious.  The  instruction  ignores  the  right  of  ap- 
pellant to  rely  upon  the  judgment  of  the  State's  attor- 
ney as  to  the  boundary  lines  of  the  counties.  This  in- 
struction should  not  have  been  given. 

Appellant  assigns  error  upon  the  giving  of  ap- 
pellee's tenth  instruction,  which  is  as  follows: 

"The  burden  of  proof  is  upon  the  defendant 
Heavner,  to  prove  that  he  sought  counsel  with  an 
honest  purpose  to  be  informed  as  to  the  law,  and 
that  he  was  in  good  faith  guided  by  such  advice 
in  causing  the  arrest  of  the  defendant,  and  wheth- 
er he  did  so  is  a  question  of  fact  to  be  determined 
by  the  jury;  and  unless  you  believe  from  the  pre- 
ponderance of  the  evidence  in  the  case  that  the 
defendant  did  so~act,  you  should  find  so  by  your 
verdict  on  the  part  of  the  defense  in  this  case.  " 
This   instruction   places  the  burden   of  proof  of 
the  whole  case  upon  appellant  and  was  error.   (Glenn 
v.  Lawrence,  204  111.  App.  411;  affirmed  280111.  581; 
Luthmers  v.  Hazel,  212  111. 
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App.   199.) 

Other  errors  are  pointed  out  but  doubtless  upon 
another  trial  they  will  be  eliminated.  For  the  errors 
pointed  out  the  judgment  of  the  Circuit  Court  of  Pike 
County  is  reversed  and  the  cause  remanded. 

Reversed   and   Remanded. 
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General  No.  8516  Agenda  No.  13 

April  Term,  A.  D.  1931 

WILLIAM  P.  DUNN,  Appellee, 
vs. 
THE,  PAUL  BEOTHEES  AMUSEMENT  CO.,  In- 
corporated, Appellant . 

Appeal  from  the  Circuit  Court  of  Macoupin  County 

SHUETLEFP,  J. 

Appellee  filed  a  declaration  in  assumpsit  consist- 
ing of  the  consolidated  common  counts,  and  the  ad 
damnum  was  placed  at  nine  hundred  and  ninety-nine 
dollars.  To  this  declaration  the  appellant  filed  a  plea 
of  special  contract  and  payment. 

On  leave  granted,  the  appellee  filed  an  amended 
declaration  and  later  an  amendment  to  the  original 
declaration  changing  the  ad  damnum  from  nine  hun- 
dred and  ninety-nine  dollars  to  two  thousand  dollars. 
The  appellee's  theory  is  that  he  had  been  employed  to 
rebuild  the  theater  building  in  Carlinville,  where  one 
had  burned,  for  the  appellant,  and  there  was  no  specific 
contract;  that  he  was  just  directed  to  go  ahead,  em- 
ploy men,  do  the  work,  boss  the  job,  etc.  The  appel- 
lant's theory  was  that  they  did  make  a  specific  con- 
tract concerning  the  erection  of  said  building;  that 
Mr.  and  Mrs.  Paul,  for  the  appellant,  employed  the 
appellee  to  build  the  theater  building,  employ  the  men, 
act  as  boss,  etc.,  with  the  understanding  that  he  carry 
compensation  insurance  and  as  pay  he  was  to  rac-  ire 
a  journeyman  carpenter's  wages. 

There  were  several  contractors  in  the  locality  who 
testified  that  in  cases  of  employment  of  builders  with- 
out a  specific  contract  they  were  entitled  to  commis- 
sions on  some  parts  of  the  labor  employed. 
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The  case  was  tried  without  a  jury.  The  court  found 
the  issues  for  the  appellee  and  assessed  his  damages 
in  the  sum  of  $1465.61.  Appellant  contends  that  the 
court  erred  in  finding  the  issues  for  the  appellee. 

Mr.  Paul  testified  that  appellee  stated  at  that 
time  that  he  could  employ  labor  cheaper  than  the 
appellant,  and  the  evidence  shows  that  he  could  em- 
ploy carpenters  at  ninety  cents  an  hour,  whereas  ap- 
pellant would  have  to  pay,  should  he  employ  them 
himself,  one  dollar  and  five  cents  an  hour.  This  testi- 
mony is  corroborated  by  the  witnesses  Everett  Dunn 
and  Theodore  Eaab.  He  further  states  that  it  was 
agreed  that  he  was  to  furnish  and  pay  for  all  the  ma- 
terial used;  that  appellee  was  to  supervise  the  build- 
ing, employ  all  help,  furnish  the  equipment  used  in 
the  erection  of  the  building  and  cany  his  own  insur- 
ance on  the  workmen.  He  was  to  receive  a  regular 
journeyman's  wage  for  himself  for  all  time  he  was 
actually  engaged  in  and  about  the  building,  and  that 
at  the  end  of  the  week  he  was  to  furnish  to  Paul,  a 
statement,  showing  the  price  for  labor  on  the  build- 
ing. Paul  was  to  pay  these  bills  as  the  work  progressed 
and  they  were  furnished.  Mrs.  Paul,  who  was  present 
when  this  agreement  was  made  and  participated  in 
the  making  of  it,  testified  that  such  was  the  contract . 

There  can  be  no  question  but  that  appellee  did 
commence  the  construction  of  the  building,  and  did 
employ  all  the  men  who  worked  thereon,  although  he 
did  not  know  how  many  men  worked  on  the  building. 
About  the  end  of  the  first  week,  when  the  time  for 
the  first  payment  was  to  be  made,  appellee  told  Paul 
that  he  did  not  have  the  money  to  pay  off  the  men, 
and  he  wrote  out  the  checks  and  Paul  signed  them 
and  paid  the  men  for  that  week's  work.  This  is  shown 
by  the  checks  offered  in  evidence.  After  that  first 
payment  Paul,  about  every  week  or  two  weeks  there- 
after,  gave  a  check  on  behalf  of  the  company  to  ap- 
pellee in  large  sums  of  money.  Although 
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appellee  had  agreed  to  furnish  a  statement  showing  the 
amount  to  be  paid  at  each  time,  he  never  furnished 
any  such  statement,  but  had  a  book  which  he  exhibited 
to  Paul  on  these  occasions;  and  from  this  book  the 
amount  of  the  check  was  taken  and  Paul  paid  the 
amount  indicated  in  the  book  shown  to  him  by  ap- 
pellee. This  book  was  in  the  custody  of  appellee  all 
the  time,  as  the  evidence  shows,  but  he  failed  to  pro- 
duce it  at  the  trial,  and  no  excuse  or  reason  was 
offered  as  to  why  he  did  not  produce  it  in  court.  If 
the  book  was  at  home,  as  he  testified,  he  had  the  op- 
portunity to  get  it  during  the  noou  hours  of  the  trial, 
but  he  sought  to  rely  on  a  book  which  his  attorney 
stated  to  the  court  was  not  a  book  of  original  entries, 
but  some  sort  of  a  journal  which  he  kept. 

Appellant  introduced  checks,  which  were  offered 
in  evidence  in  the  case,  showing  the  total  sum  of 
money  paid  by  him,  in  all  about  $10,543.  The  .-uly 
basis'  upon  which  these  checks  were  paid  was  the 
statement  in  this  day  book  which  was  exhibited  to 
him  by  Dunn  at  the  time  each  payment  was  made.  The 
last  of  these  checks  given  by  the  appellant  to  the  ap- 
pellee, was  on  January  28,  1928.  At  that  time  the 
building  was  completed.  This  last  check  was  marked 
"in  full,"  and  was  in  the  sum  of  $120. SO.  After  the 
building  was  completed,  no  further  work  was  done  by 
appellee  until  later  in  the  summer  when  he  was  em- 
ployed to  construct  a  fan  or  ventilator  in  the  build- 
ing. This'  check  for  $61.80  was  for  this  work,  which 
was  entirely  separate  and  apart  from  the  construc- 
tion of  the  building  and  was  done  long  after  the  build- 
ing was  completed.  The  appellee  employed  some  men 
who  did  part  of  the  work,  and  Paul  employed  at  least 
one  man  on  the  job.  The  appellee,  on  November  16, 
1928,  presented  to  Paul  a  bill  in  the  sum  of  $61.80  for 
this  work,  and  a  check  was  given  to  him  for  said 
amount  and  receipted  in  full.  This  bill  is  offered  in 
evidence  and  is  an  exhibit  in  the  case.  Appellee  testi- 
fied he  never  cashed  this  check  for  $61.80. 

Paa-e  3 


There  was  a  finding  and  judgment  in  behalf  of 
appellee  and  against  appellant  in  the  sum  of  $1465.61 
and  appellant  has  brought  the  record  to  this  court; 
by  appeal,  for  review. 

There  was  a  direct  issue  of  fact  in  this  case, 
whether  the  work  was  done  under  a  specific  contract 
or  under  the  quantum  meruit.  The  work  was  com- 
pleted as  early  as  January,  1928,  and  no  demand  was 
made  for  any  specific  additional  payment  or  suit  com- 
menced until  two  years  later.  Upon  the  completion  of 
the  building  of  the  theater  a  bill  was  presented 
and  paid  by  check  in  the  sum  of  $120.50  which  was 
marked  "in  full'  and  indorsed  by  appellee.  No  ex- 
planation was  made  of  this  check  by  appellee,  so  far 
as  we  can  find  in  the  record.  Appellee  in  his  first 
declaration  claimed  to  recover  $999.  Later  the  ad 
damnum  was  raised  to  two  thousand  dollars.  Paul 
and  his  wife,  officers  of  appellant,  testified  that  ap- 
pellee agreed  to  employ  the  help  and  oversee  it  and 
charge  only  the  wages  of  a  journeyman  carpenter. 
Appellee  denied  this  but  had  no  corroborative  proof. 
Paul  testified  that  at  the  end  of  the  week  or  a  period, 
appellee  would  present  a  day  book,  having  in  it  the 
name  of  the  workmen,  the  labor  figured  at  $1.05  an 
hour"  and  including  the  charge  for  equipment  and 
insurance  furnished  by  appellee,  and  upon  the  pic 
sensation  of  this  day  book  and  account  appellant  paid 
each  week  or  period  the  full  amount  of  the  bill.  It 
seems  to  be  agreed  or  understood  that  there  is  a  cus- 
tom among  carpenters  and  other  employes  that  the 
master  workman  is  entitled  to  a  commission  upon  the 
pay  of  other  workmen,  which  with  carpenters  at  that 
time  amounted  to  fifteen  cents  an  hour.  It  is  denied 
that  this  custom  exists'  among  masons.  Paul  testified 
that  the  day  book  .and  statements  presented,  which 
appellee  retained,  showed  that  the  carpenters  were 
paid  $1.05  an  hour.  Appellee  now  insists  he  only  paid 
and  presented  to  appellant  for  payment  the  work  of 
the  carpenters  at  ninety  cents  an  hour,  and  that  he 
presented  no  bills  for  the 
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use  of  equipment  and  the  cost  of  insurance,  the  items 
for  which  appellee  has  brought  this  suit.  The  testi- 
mony along  this  line  is  not  at  all  satisfactory.  Appellee 
for  proof  did  not  present  the  original  day  book  or 
statements  which  he  had  retained,  but  presented  an- 
other book  called  a  "journal,"  which  he  claimed  and 
testified  was  a  copy.  This  was  objected  to  and  the 
following  colloquy  took  place  while  appellee  was  on 
the  witness  stand: 

Q .     "  You  have  his  book,  have  you  ? 

A.  "My  books  are  all  the  same.  My  day  book 
is  just  like  this .  Then  I  take  it  from  this  book  and  put 
it  on  this  one. 

Q.  "Where  is  the  one  that  had  the  Paul  account 
in  it? 

A.  "Well,  I  don't  know  where  it  is.  I  guess  it 
is  at  home. 

(c>.     "Could  you  furnish  it? 

A.     "I  got  this  book  just  the  same. 

Q.  "That  book  wouldn't  show  the  men  that 
worked  and  were  paid  ? 

A.     "Oh,  yes,  it  is  right  here. 

Q.      "You  transferred  it  to  another  book? 

A.     "I  might  have  other  jobs  on  that  same  book. 

Q.  "Did  I  understand  you  to  say  you  could 
furnish  that  book? 

A .     "  <)li,  I  guess  I  could .  I  guess  I  got  it  at  home. 

Q.  "It  was  the  book  that  you  presented  to  him 
when  he  made  the  payments? 

A.     "Yes,  sir,  Saturday  evenings. 

Q.  "That  is  the  book  we  would  like  for  you  to 
furnish.  " 

Appellee  never  furnished  the  books  in  question. 

At  another  time  when  appellee  was  on  the  wit- 
ness stand,  on  cross-examination  he  testified: 

Q .  "  Can  you  tell  us  what  he  owes  you  now,  on 
the  labor  you  had  employed? 

A.     "Yes,  sir,  $1465.61. 

Q.     "That  is  all  labor  is  it? 

A.  "That  is  partly  labor.  That  is  for  my  equip- 
ment and  for  my  compensation  insurance  and  for  my- 
self. 
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Q.  "Now  let's  get  it  right.  How  much  of  it  is 
for  labor? 

A.  "I  would  have  to  go  over  the  whole  books 
to  give  you  that . ' ' 

Mr .  Peebles,  counsel  for  appellee :  "  I  will  go  over 
the  books  and  make  up  a  bill  of  particulars . ' ' 
Mr.  Vaughn:  "That  is  all  right." 
Later,  before  the  case  closed,  a  pretended  bill  of 
particulars  was  presented  in  the  following  form; 
Plaintiff's  Bill  of  Particulars: 

Carlinville,  Illinois,   19 ...  , 

M  Paul  Amusement  Co. 

In  Account  With 

WM.   P.   DUNN 

Contractor  and  Builder 

Total  balance  due $14-65.61 

Made  up  of  these  items: 
Insurance  premiums  &  policy  297.80 
10  percent  on  masons  and  labor- 
ers, including  use  of 

equipment    614.00 

10  percent  on  carpenters,  includ- 
ing equipment 553 .  81 

1465.61 
but  the  original  day  book  was  never  presented.   Cer- 
tain sheets  from  the  so-called  "journal"  were  pre- 
sented showing  the  names  of  carpenters  with   their 
time  figured  at  ninety  cents'  an  hour. 

Appellee  was  sued  by  the  insurance  company  and 
a  judgment  recovered  against  him  for  the  sum  of  $247 
for  the  coverage  on  this  job.  Mrs.  Paul  testified  that 
after  this  suit  was  brought  she  called  appellee  on  the 
phone  and  inquired  why  he  had  brought  the  suit,  and 
stated  that  appellee  said:  "He  said  it  was  Frank's 
(Paul)  fault,  because  he  had  told  the  insurance  men 
what  it  was  going  to  cost  and  it  seemed  to  be  spite 
work.  He  did  say  he  told 
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Frank  to  keep  his  mouth  shut  and  not  tell  the  insur- 
ance people  what  the  theater  cost."  This  testimony 
is  not  denied  by  appellee  and  it  is  corroborative  of 
appellant's  theory  of  the  contract.  The  burden  of 
proof  in  this  case  is  upon  appellee  to  establish  his 
claim.  (Howard  v.  Bennet,  72  111.  297;  Bonnell  v. 
Wilder,  67  id.  327.) 

From  all  the  proofs  submitted  and  from  the  proofs' 
in  appellee's  hands  not  submitted,  appellee,  in  the 
opinion  of  this  court  has  failed  to  sustain  the  burden 
of  proof  by  a  preponderance  of  the  evidence,  and  it 
is  therefore  the  opinion  of  this  court  that  the  judgment 
of  the  Circuit  Court  of  Macoupin  County  should  be 
reversed. 

Judgment  reversed  and  cause  remanded. 
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General  No.  8535  Agenda  No.   27 

April  Term,  A.  D.  1931 

ELIZA  HAMM,  Administratrix  of  the  Estate  of  Oscar 

Hamm,  Deceased,  Appellee, 

vs. 

METEOPOLITAN  LIFE  INSURANCE  COMPANY. 

Appellant. 

Appeal  from  the  Circuit  Court  of  Morgan  County . 
SHUETLEFF,  J. 

This  was  an  action  in  assumpsit  brought  by  Eliza 
Hamm  as  administratrix  of  the  estate  of  Oscar  Hamm, 
deceased,  against  the  Metropolitan  Life  Insurance 
Company,  claiming  the  sum  of  four  hundred  and  forty- 
eight  dollars  under  a  life  insurance  policy  issued  by  the 
defendant  on  the  life  of  one  Oscar  Hamm,  deceased 
husband  of  the  plaintiff. 

The  declaration  was  in  one  count.  It  alleged  the 
execution  of  the  policy  on  July  30,  1928,  insuring  ( »scar 
Hamm  in  the  sum  of  four  hundred  and  forty-eight 
dollars,  and  setting  forth  the  material  terms  and  con- 
ditions of  the  policy.  It  further  averred  that  the  said 
Oscar  Hamm  died  on  September  25,  1928,  and  that  on 
September  27th  appellee  gave  appellant  notice  and 
furnished  proofs  of  death,  etc.,  and  that  appellant  re- 
fused to  pay  appellee  the  policy,  etc.  Among  the  con- 
ditions contained  in  the  policy  and  set  forth  in  the 
declaration  are  the  following:  "If  (1)'  the  insured  is 
not  alive  or  is  not  in  sound  health  on  the  date  hereof, 
or  if  (2)  before  the  date  hereof  the  insured  *  *  has 
within  two  years  before  the  date  hereof  been  attended 
by  a  physician  for  any  serious  disease  or  complaint,  or 
before  said  date  has  had  any  *  *  disease  of  the  heart 
*  *  *  unless  such  rejection,  medical  attention  or  pre- 
vious disease  is  specifically  recited  in  the  'space  for 
endorsements ' 
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on  page  four  in  the  waiver  signed  by  the  secretaiy 
*  *  *  then  in  any  such  case,  the  Company  may  declare 
this  policy  void  and  the  liability  of  the  Company  in 
the  case  of  any  such  declaration,  or  in  the  case  of  any 
claim  under  this  policy,  shall  be  limited  to  the  return 
of  premiums  paid  on  the  policy  except  in  the  case  of 
fraud,  in  which  case  all  premiums  will  be  forfeited 
to  the  Company.  "  There  was  no  waiver  endorsed  on 
page  four. 

The  appellant  filed  four  pleas .  The  first  plea  was 
non  assumpsit.  The  second  plea  set  up  the  condition 
(1)  above,  and  averred  that  Oscar  Hamm  on  the  date 
of  the  policy  was  not  in  sound  health  and  that  the 
policy  became  void,  etc .  The  third  plea  set  up  the  pro- 
vision of  the  policy  concerning  the  attendance  by  a 
physician  within  two  years  before  the  date  of  the 
policy,  and  averred  that  Oscar  Hamm  had  been  within 
two  years  before  the  date  of  the  policy  attended  by 
a  physician  for  a  serious  disease  and  complaint,  and 
that  such  attention  was  not  specifically  recited  in  the 
"space  for  endorsements"  on  page  four,  etc.,  and 
that  the  policy  became  void .  The  fourth  plea  set  forth 
the  condition  of  the  policy  as  to  the  insured  having 
had  a  disease  of  the  heart,  and  averred  that  Oscar 
Hamm  before  the  date  of  said  policy  had  had  a  disease 
of  the  heart,  and  that  said  disease  was  not  specifically 
recited  in  the  "space  for  endorsements,"  etc,  and  that 
the  policy  was  void. 

Meanwhile  appellant  tendered  into  open  court  four 
dollars  as  return  premiums,  which  tender  was  refused 
and  said  sum  deposited  with  the  clerk  of  the  court. 

The  replications  to  the  special  pleas  on  which 
the  case  went  to  trial  were  as  follows:  Replication 
to  the  second  plea-  averred  that  Oscar  Hamm  was 
in  sound  health  and  therefore  the  policy  did  not  be- 
come void.  The  replication  to  the  third  plea  averred 
that  the  appellant  through  its  agents  was  informed 
and  had  knowledge  of  the  attendance  on  the  decedent 
by  a  physician  for  the  supposed  , 
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disease  and  complaint  in  said  plea  alleged,  and  that 
notwithstanding  such  information,  the  appellant  issued 
and  delivered  the  policy  and  received  and  accepted 
the  weekly  premiums  until  the  24th  day  of  September, 
1928,  and  that  by  such  acts  and  conduct,  while  in 
possession  of  the  information  and  knowledge  afore- 
said it  waived  its  right  to  declare  the  policy  void,  and 
the  policy  did  not  become  void,  etc.  The  replication 
to  the  fourth  plea  averred  that  Oscar  Hamm  before 
the  date  of  the  policy  had  not  had  a  disease  of  the 
heart,  and  the  policy  did  not  become  void,  etc.  A 
demurrer  was  filed  to  the  replication  to  the  third  plea, 
but  was  withdrawn  and  the  appellant  filed  a  rejoinder, 
averring  that  the  appellant  was  not  by  its  agent  in- 
formed nor  did  it  have  knowledge  of  the  attendance 
on  the  decedent  by  a  physician  for  the  disease  and 
complaint  in  the  appellant's  plea  alleged;  that  it  was 
not  in  possession  of  the  information  and  knowledge 
and  did  not  waive  its  right  to  declare  the  policy  void. 

The  case  was  tried  at  the  May  term,  1930;  verdict 
rendered  for  the  appellee,  which,  on  motion  of  the 
appellant,  was  set  aside. 

Another  trial  of  the  case  was  had  on  November 
13,  1930.  On  this  trial  letters  of  administration  of  the 
appellee,  and  the' policy  were  introduced  in  evidence, 
and  the  evidence  proved  the  issuance  of  the  policy 
and  the  payment  of  the  premiums;  the  death  of  Oscar 
Hamm  and  notice  to  appellant's  agent,  Finley.  There 
was'  a  verdict  and  judgment  for  appellee  in  the  amount 
of  the  claim  and  appellant  has  brought  the  record  to 
this  court,  by  appeal,  for  review. 

The  evidence  discloses  that  letters  of  administra- 
tion of  the  estate  of  Oscar  Hamm,  deceased,  were  duly 
issued  by  the  Probate  Court  of  Morgan  County,  Illi- 
nois, to  the  appellee,.  Eliza  Hamm,  and  that  she  was 
then  the  duly  qualified  and  acting  administratrix  of 
said  estate ;  that  the  policy  sued  on  was  duly  executed 
and  delivered  to  Oscar  Hamm  during  his  lifetime; 
that  the  conditions  precedent  and  subsequent  to  the 
suit  thereon  had  been  performed; 
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and  that  appellant  had  not  paid  the  amount  of  the 
policy  nor  any  part  thereof.  The  evidence  further 
discloses  that  appellant's  agent,  Finley,  told  appellee 
at  the  time  he  took  the  policy  from  the  appellee 
for  the  purpose  of  sending  same  to  the  appellant  com- 
pany, that  the  insurance  would  be  paid  and  that  there- 
upon the  appellee  delivered  to  Finley  the  policy  and 
premium  receipt  book  for  the  purpose  of  permitting 
the  agent,  Finley,  to  send  the  policy  and  receipt  book 
in  and  to  the  appellant  for  payment  thereof. 

The  evidence  further  shows  that  appellant's 
agent,  Finley,  and  another  agent  of  appellant  whose 
name  appellee  did  not  know,  called  upon  appellee  to 
procure  information  relative  to  the  decedent's  having 
had  heart  trouble  and  that  upon  that  occasion  the 
agent  accompanying  Finley  told  the  appellee  that  "he 
had  got  some  information  on  that  and  they  had  to 
refuse  to  pay  the  claim  on  that  account.  " 

The  evidence  further  proves  that  Frank  Reed, 
on  the  day  appellant's  agents  took  decedent's  appli- 
cation tor  the  policy  of  insurance  sued  on,  was  present 
and  heard  the  conversation  had  between  the  decedent 
and  appellant's  agents  relative  to  the  condition  of  his 
health  at  that  time,  and  that  he,  Reed,  heard  the 
decedent  tell  the  agent  that  he,  the  decedent,  was  in 
no  condition  to  take  any  examination  of  any  doctor 
on  account  of  having  had  the  flu  which  left  him,  the 
decedent,  with  a  weak  heart  and  thai  appellant's  agent 
Finley,  told  the  decedent  that  he  would  not  have  to 
take  any  examination  for  a  policy  in  the  amount  of 
the  policy  sued  on;  that  there  was  going  to  be  no  doc- 
tor's examination. 

The  evidence  further  discloses  that  Dr.  Edward 
Bowe,  a  physician,  treated  the  decedent  during  his 
last  illness  from  August  27,  1928,  until  a  short  time 
prior  to  September  25,  1928,  the  date  of  his  death,  and 
that  the  decedent  was  suffering  from  aneurism  of  the 
<iorta,  which  illness  caused  his  death;  that  he  examined 
decedent  with  a  fluoroscope,  which  examination  dis- 
closed that  decedent  had  aneurism  of  the  aorta;  that 
decedent's  chest  was 
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normal  aside  from  this  aneurism;  that  decedent's 
heart  was  normal  in  size  and  but  for  this  aneurism 
was  in  normal  position;  that  the  aneurism  of  the  aorta 
caused  bruit,  a  loud  blowing  sound,  which  sound  may 
be  similar  to  the  sound  made  by  a  leaky  heart  valve, 
and  that  this  bruit  was  the  only  sound  within  the 
chest  of  the  decedent  at  that  time;  that  aneurism  of 
the  aorta  is'  not  a  disease  of  the  heart;  that  persons 
suffering  from  it  would  have  similar  symptoms  to  a 
l^erson  suffering  from  heart  disease;  that  it  would 
not  be  possible  to  determine  positively  whether  a  man 
was  suffering  from  aneurism  of  the  aorta  or  from 
heart  disease  without  a  fluoroscopic  examination;  that 
X-ray  is  the  final  and  only  positive  way  to  determine 
the  size  and  position  of  the  heart  conditions;  that  by 
the  use  of  the  fluoroscope  one  can  see  the  shadow  of 
the  movement  or  outline  of  the  organs  of  the  body; 
and  that  X-ray  pictures  of  the  decedent  were  taken 
at  the  hospital  by  the  Sister  in  charge  who  was  an 
experienced  operator  of  X-ray  machines  and  that  the 
machine  by  which  said  X-ray  pictures  were  made  was 
in  good  working  condition;  that  the  X-ray  picture, 
P-3,  which  was  admitted  in  evidence,  showed  the 
dilated  aorta  to  be  larger  that  the  heart  itself;  that 
the  heart  was  slightly  enlarged  but  not  unusually  so, 
and  was  slightly  displaced  by  the  size  and  crowding 
of  the  aorta,  the  aneurism  of  which  was  the  cause  of 
decedent's  death. 

The  evidence  of  Dr.  Cole,  defendant's  witness. 
proved  that  he,  Dr.  Cole,  did  not  know  that  the  de- 
cedent was  suffering  with  an  aneurism  of  the  aorta 
but  that  he  thought  that  decedent's  ailment  was  leaky 
heart  valves;  that  the  reason  that  Dr.  Cole  did  not 
know  decedent  had  aneurism  of. the  aorta  was  because 
he  had  never  X-rayed  him;  that  he  did  not  attend 
decedent  during  his  last  illness  and  that  he  did  not 
examine  decedent's  body  after  death. 

The  evidence  further  shows  that  appellant's  agent, 
Finley,  was  present  at  the  time  the  policy  sued  on 
in  this  case  was  applied  for, 
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but  that  Finley  did  not  see  Frank  Reed  at  Hamm's 
residence  on  that  occasion;  and  that  according  to  Fin- 
ley's  recollection  nothing  was  said  in  regard  to 
Hamm's  having  had  the  flu  and  having  had  a  weak 
heart;  that  such  statement  might  have  been  made 
without  his  knowledge  because  he,  Finley,  was  not 
there  all  the  time  that  the  conversation  was  going  on: 
that  he  had  authority  to  solicit  insurance  promiscuous- 
ly and  to  receive  and  deliver  policies  of  insurance  and 
to  receipt  for  premiums. 

The  evidence  of  L.  G.  Chandler,  one  of  appel- 
lant's agents,  shows  that  he,  Chandler,  did  not  see  the 
witness  Reed  at  the  residence  of  decedent,  nor  recall 
his  presence  nor  the  presence  of  his  car  out  in  front 
at  the  time  of  the  making  of  the  application  for  the 
policy  in  question.  The  evidence  further  discloses  that 
appellant's  agent  Chandler  looked  Hie  decedent  over 
pursuant  to  his  duty  and  satisfied  himself  that  the 
decedent  was  an  acceptable  risk . 

There  is  some  contention  in  the  briefs  as  to  the 
meaning  of  the  language — "may  declare  this  policy 
void,"  in  the  policy  of  insurance.  The  question  of 
avoidance  was  immaterial.  The  condition  limited  the 
liability  of  the  insurer  to  a  return  of  the  premium, 
if  claim  was  made  on  the  policy  and  the  insured  was 
not  in  sound  health  at  the  date  of  the  policy;  or,  if 
before  the  date  of  the  policy,  the  insured  had  within 
two  years'  been  attended  by  a  physician  for  any  serious 
disease  or  complaint  or  before  said  date  had  had  any 
disease  of  the  heart .  Souze  v .  The  Metropolitan  Life 
Ins.  Co.  Mass,  170  N.  E.  62.. 

Appellant  complains  of  the  giving  of  various  in- 
structions in  this  case.  We  shall  not  recite  all  of  them. 
Appellant 's  second  plea  raised  the  issue  that  deceased 
was  not  in  sound  health  at  the  date  the  policy  was 
issued,  and  appellee  replied  that  the  deceased  was  in 
sound  health  upon  that  date.  Nevertheless,  the  court 
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gave  appellee's  third  instruction  as  follows:  "You  are 
further  instructed  that  if  you  believe  from  the  evi- 
dence, that  the  insured,  Oscar  Hamni,  deceased,  was, 
on  the  date  of  the  policy  sued  on  in  this  case,  suffering 
from  illness  or  lack  of  soundness  of  health,  and  if 
you  further  believe  from  the  evidence,  that  such  illness 
or  lack  of  soundness  of  health  existed  at  the  time  of 
the  delivery  of  the  policy;  and  if  you  further  believe, 
from  the  evidence,  that  the  defendant's  agent,  when 
delivering  said  policy,  knew  of  such  illness  or  lack  of 
soundness  of  health,  then  and  in  such  event,  the  de- 
fendant thereby  waived  its  right  to  declare  the  said 
policy  void  because  of  unsound  health  of  the  insured . ' ' 

In  the  pleadings  there  was  no  issue  of  waiver 
raised  upon  appellant's  second  plea,  and  the  jury 
should  not  have  been  so  instructed.  The  issue  of  waiver 
was  raised  only  upon  appellant's  third  plea.  Still  oth- 
er instructions  were  given  of  a  similar  nature  as  to  the 
other  pleas  than  the  third  plea,  and  this  was  error. 
The  issue  of  waiver  cannot  be  iraised  unless  it  is 
pleaded.  The  same  error  was  committed  in  a  part  of 
appellant's  instruction  as  modified  by  the  court. 

For  the  error  in  instructions,  the  .judgment  of  the 
Circuit  Court  of  Morgan  County  is  reversed  and  the 
cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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